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SUNSHINE ACT MEETINGS_ 15835 


SALE OF DEFENSE ARTICLES TO TURKEY 

Presidential memorandum....... . 15803 

NONDISCRIMINATION ON BASIS OF 
HANDICAP 

NFAH/NEH proposes standards for federatfy assisted pro¬ 
grams and activities; comments by 6 - 12-78 ... 15737 

Treasury/ORS proposes standards for recipients of revenue 
sharing funds; comments by 6 - 13-78 __ 15735 

ENERGY 

DOE/FERC announces review of its 60-day emergency pro¬ 
grams for sale and transportation of natural gas; comments by 

5 - 8-78 - -- 15730 

DOE proposes procurement regulations; comments by 

6- 13-78 (Part II of this issue).... 15852 

CONTINUED INSIDE 
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AGENCY PUBLICATION ON ASSIGNED DAYS OF THE WEEK 

The following agencies have agreed to publish all documents on two assigned days of the week (Monday/ 
Thursday or Tuesday/Friday). This is a voluntary program. (See OFR notice 41 FR 32914, August 6,1976.) 


Monday 

Tuesday 

Wednesday 

Thursday 

Friday 

DOT/COAST GUARD 

USDA/ASCS 


DOT/COAST GUARD 

USDA/ASCS 

DOT/NHTSA 

USDA/APHIS 


DOT/NHTSA 

USDA/APHIS 

DOT/FAA 

USDA/FNS 


DOT/FAA 

USDA/FNS 

DOT/OHMO 

USDA/FSQS 


DOT/OHMO 

USDA/FSQS 

DOT/OPSO 

USDA/REA 


DOT/OPSO 

USDA/REA 


CSC 



CSC 


LABOR 



LABOR 


HEW/ADAMHA 



HEW/ADAMHA 


HEW/CDC 



HEW/CDC 


HEW/FDA 



HEW/FDA 


HEW/HRA 



HEW/HRA 


HEW/HSA 



HEW/HSA 


HEW/NIH 



HEW/NIH 


HEW/PHS 



HEW/PHS 


Documents normally scheduled for publication on a day that will be a Federal holiday will be published the 
next work day following the holiday. » 

Comments on this program are still invited. Comments should be submitted to the Day-of-theWeek Program 

Coordinator, Office of the Federal Register, National Archives and Records Service, General Services Adminis¬ 
tration, Washington, D.C. 20408. 


ATTENTION: For questions, corrections, or requests for information please see the list of telephone numbers 
appearing on opposite page. 



Published dally, Monday through Friday (no publication on Saturdays. Sundays, or on official Federal 
VjW holidays), by the Office of the Federal Register. National Archives and Records Service, General Services 
j Administration, Washington, DC. 20408, under the Federal Register Act (48 Stat. 500, as amended; 44 U.S.C., 
Ch> 15) and the re 8 ulatlons the Administrative Committee of the Federal Register (1 CFR Ch. I). Distribution 
made only by the Superintendent of Documents, UJ5. Government Printing Office, Washington, D.C. 20402. 

The Federal Recister provides a uniform system for making available to the public regulations and legal notices issued 
by Federal agencies. These Include Presidential proclamations and Executive orders and Federal agency documents having 
general applicability and legal effect, documents required to be published by Act of Congreas and other Federal agency 
documents of public interest. Documents are on file for public inspection In the Office of the Federal Register the day before 
they are published, unless earlier filing is requested by the issuing agency. 

The Federal Register will be furnished by mall to subscribers, free of postage, for $5.00 per month or $50 per year payable 
In advance. The charge for individual copies is 75 cents for each Issue, or 75 cents for each group of pages as actually bound. 
Remit check or money order, made payable to the Superintendent of Documents, UjS. Government Printing Office, Washington. 
D.C. 20402. 

There are no restrictions on the republication of material appearing in the Federal Register. 


FEDERAL REGISTER, VOL 43, NO. 73—FRIDAY, APRIL 14, 1978 



















































































INFORMATION AND ASSISTANCE 


Questions and requests for specific information may be directed to the following numbers. Genera) inquiries may be 
made by dialing 202-523-5240. 


FEDERAL REGISTER, Daily Issue: 


Subscription orders (GPO). 202-783-3238 

Subscription problems (GPO). 202-275-3050 


“Dial - a * Regulation” (recorded 202-523-5022 


summary of highlighted docu¬ 
ments appearing in next day's 
issue). 

Scheduling of documents for 523-3187 

publication. 

Xerox copies of documents appear- 523-5240 

ing in the Federal Register. 

Corrections. 523-5237 

Public Inspection Desk. 523-5215 

Finding Aids. 523-5227 

Public Briefings: “How To Use the 523-3517 

Federal Register.” 

Code of Federal Regulations (CFR).. 523-3419 

523-3517 

Finding Aids. 523-5227 


PRESIDENTIAL PAPERS: 

Executive Orders and Proclama- 523-5233 

tions. 

Weekly Compilation of Presidential 523-5235 

Documents. 

Public Papers of the Presidents. 523-5235 

Index. 523-5235 

PUBLIC LAWS: 

Public Law dates and numbers. 523-5266 

523-5282 

Slip Laws- 523-5266 

523-5282 

U.S. Statutes at Large. 523-5266 

523-5282 

Index. 523-5266 

523-5282 

U.S. Government Manual. 523-5230 

Automation. 523-3408 

Special Projects. 523-4534 


HIGHLIGHTS—Continued 


FAMILY PLANNING AND POPULATION 
ASSISTANCE 

State/AID amends procurement regulations to assure votun- 
tary and informed participation and to prohibit funding of 
abortion-related activities as a method of famity planning; 
effective 10-1-77----- 15627 


PRIVACY ACT OF 1974 

Interior reports consideration of additional system of rec¬ 
ords...... . ... 15800 

HEW reports new system of records__.. 15786 

OE reports new system of records___ 15785 

NEW ANIMAL DRUGS 


CANCER CAUSING SUBSTANCES 

HEW/NIH issues summary of available report on bioassay of 
hexachlorophene and 5-Azacytidine (2 documents).. 15785 

OCCUPATIONAL SAFETY AND HEALTH 


Labor/OSHA describes objectives and procedures to be used 
in obtaining applications for grants for development of training, 
education and related assistance capabilities (Part IV of this 


16140 


GENETIC TESTING AND COUNSELING 
PROGRAMS 


HEW/HSA announces availability of project grants.. 15781 

INTERNATIONAL POSTAL RATES AND FEES 

PS proposes changes in accordance with upcomming domes¬ 
tic rate and fee changes; comments by 5-10-78.. 15814 

INDIRECT CARGO CARRIERS 

CAB proposes to liberalize regulations; comments by 5-23-78; 
reply comments by 6-12-78..... 15720 

TELEVISION RECEIVERS 

FCC announces panel session on 5-10-78 to discuss lowering 
of maximum UHF noise figure and sets out draft report; 
comments by 5-5-78; reply comments by 5-15-78_ 15744 


HEW/FDA approves use of mibolerone drops for prevention of 
estrus in adult female dogs and butamisole hydrochloride for 
treatment of certain worm infections in dogs (2 documents); 


effective 4-14-78 ........ 15625 

IMMUNE SERUM GLOBULIN (HUMAN) 

HEW/FDA announces availability of guidelines for package 
insert......... 15779 


FEDERAL HIGHWAY PROJECTS OUTSIDE 
URBAN AREAS 

DOT/FHA amends notification and review procedures relating 
to state highway agencies and A-95 dealing houses; effective 

4- 14-78 .... 15626 

EVALUATION OF CERTAIN VACCINES 

USD A/APHIS authorizes use of serum-neutralization tests 
instead of vaccination-chaHenge tests; comments by 6-13-78. 15719 

FEDERAL CREDIT UNIONS 

NCUA provides for investment in loans and lines of credit to 
nonmember and other credit unions; effective 5-1-78. 15622 

LABOR RELATIONS IN THE FEDERAL 
SECTOR 

Labor proposes amendments to promote more efficient proc¬ 
essing and equitable disposition of cases; comments by 

5- 15-78----- 15734 
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HIGHLIGHTS—Continued 


RAILROAD CONSOLIDATION 

ICC proposes general policy statement on treatment of appli¬ 
cations seeking approval of merger or common control of 
major railroad systems; comments by 5-15-78.... 15753 

POTAWATOMI NATION 

Interior/BIA publishes plan for use and distribution of judgment 
funds... 15789 

CAPTIVE WILDLIFE OF ENDANGERED AND 
THREATENED SPECIES 

Interior/FWS requests comments by 6-13-78 on proposed 
elimination of permit requirements that interfere with propaga¬ 
tion (Part V of this issue)....... 15144 

SALMON FISHERY 

Commerce/NOAA sets forth emergency regulations governing 
commercial and recreational fisheries off coasts of Washing¬ 
ton, Oregon, and California; effective 4-14-78; comments by 
6-1-78. 15629 

PAPERMAKING MACHINES AND PARTS 
THEREOF FROM FINLAND 

Treasury/CS initiates investigation following receipt of coun¬ 
tervailing duty petition.... 15825 

TOMATO PUREE 

USDA/FSQS revises grading standards; effective 5-1-78. 15610 

BROOM CORN BROOMS 

ITC announces estimated domestic consumption for 1977. 15802 

MEETINGS— 

Commerce/ITA: Electronic Instrumentation Technical Advi¬ 
sory Committee, 5-2-78.... 15765 

Hardware Subcommittee of the computer systems Tech¬ 
nical Advisory Committee, 5-9-78. 15765 

NOAA: Marine Fishenes Advisory Committee, 5-3 and 

5-4-78 ........ ........ 15766 

Mid Atlantic Fishery Management Council, 5-10 and 

5-11-78. 15766 

Federal Prevailing Rate Advisory Committee, 5-4 and 

5-11-78. 15775 

HEW/ADAM HA: Advisory Committees. 5-78. 15776 

HRA: National Advisory Council on Health Professions 

Education, 5-15 through 5-17-78. 15780 

National Council on Health Planning and development, 

5-12-78.... 15780 

HSA: PHS Hospitals Ad Hoc Advisory Committee, 

5-12-78. 15781 

NIH: Arthritis, Metabolism and Digestive Diseases Nation¬ 
al Advisory Council, 5-17 through 5-19-78. 15784 

Artificial Kidney-Chronic Uremia Advisory Committee, 

5-10-78. 15782 

Behavioral Sciences Research Contract Review com- 

mitte, 5-9 and 5-10-78.... 15782 

Board of Scientific Counselors, National Institute on 
Arthritis, 5-18 and 5-19-78. 15782 


Board of Scientific Counselors, National Institute of 
Arthritis, Metabolism, and Digestive Diseases, 5-19 

and 5-20-78. 15782 

Child Health and Human Development National Advi¬ 
sory Council, 5-22 and 5-23-78 . 15783 

Dental Research National Advisory Council, 5-22 and 
5-23-78. 15783 


Heart, Lung, and Blood National Advisory Council and 
its Manpower Subcommittee and Research Subcom- 

mitte, 5-25 through 5-27-78. 15784 

Mammalian Cell Lines Committee, 5-17 and 5-18-78.. 15783 
Research Manpower Review Committee, National 

Heart, Lung, and Blood Institute, 5-8 and 5-9-78. 15784 

Labor/BLS: Labor Research Advisory Council committees, 

5-2 through 5-4-78 ........ 15803 

MSHA: Advisory Committee to Review Advisory Metal and 
Nonmetallic Mine Health and Safety Standards, 5-1 and 

5-5-78. 15805 

OSHA; National Advisory Committee on Occupational 

Safety and Health, 5-1 and 5-2-78. 15807 

National Commission on Neighborhoods: Problems of low 
and moderate income housing in Chicago, 4-28 and 

4-29-78. 15807 

NFAH/NEH: Humanities Panel, 5-78 (4 documents). 15808 

NSF: Advisory Committee for Science Education, 5-4 and 

5-5-78. 15809 

Subcomittee on Glaciology of the Advisory Committee for 

Polar Programs, 5-1 and 5-2-78. 15810 

Subcommittee on Human Cell Biology, 5-4 through 

5-6-78. 15810 

Subcommittee on Systematic Biology of the Advisory 
Committee for Environmental Biology, 5-1 and 5-2-78 15810 
State: Advisory Committee on Transnational Enterprises, 

5-4-78. 15824 

Shipping Coordinating Committee, 6-7-78. 15825 

Subcommittee on Safety of Life at Sea of the Shipping 
Coordinating Committee, 5-9-78 . 15825 


CHANGED MEETINGS— 


HEW/FDA: Panel on Review of Contraceptives and Other 


Vaginal Drug Products. 4-28 and 4-29-78 . 15777 

NIH: Recombinant DNA Molecule Program Advisory Com¬ 
mittee, 4-27 and 4-28-78. 15784 

Recombinant DHA Molecule Program Advisory Commit¬ 
tee, 4-26-78. 15784 

HEARINGS— 

Delaware River Basin Commission: Proposed amendments 
to Comprehensive Plan and to Basin Regulations-Water 

Quality, 5-12-78. 15768 

HEW/FDA: Use of injectable oxytocic drugs for elective 
induction of labor, 6-21-78. . . 15779 

SEPARATE PARTS OF THIS ISSUE 


Part II, DOE. 

PART III, Labor/ESA. 

Part IV, Labor/OSHA. 

Part V, Interior/FWS_ 


15852 

16040 

16140 

16144 


iv 
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THE PRESIDENT 
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Rules 
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Family planning assistance. 15627 

Workmen’s compensation in¬ 
surance . 15628 

AGRICULTURAL MARKETING SERVICE 
Rules 

Celery grown in Fla. 15608 

Lemons grown in Calif, and 
Ariz . 15608 

Notices 

Western Iowa Farms Co. et al. 
vs. Sioux City Stock Yards, 
hearing. 15757 


AGRICULTURE DEPARTMENT 

See also Agricultural Marketing 
Service; Animal and Plant 
Health Inspection Service; 

Food Safety and Quality Ser¬ 
vice; Forest Service; Rural 
Electrification Administra¬ 
tion; Soil Conservation 
Service. 

Notices 

Feed grain donations: 

Devils Lake Sioux Indian 
Tribe, N. Dak. 15758 

AIR FORCE DEPARTMENT 

Notices 

Air Force Departmental Head¬ 
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tion for proposed realign¬ 
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Advisory Committees; May. 15776 
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SERVICE 

Rules 
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Proposed Rules 
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CAB proceedings; correction .. 15730 
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al. 15819 

Midwest Stock Exchange, 

Inc. 15821 

Municipal Securities Rule- 

making Board. 15821 

New York Stock Exchange, 

Inc. 15822 

Stock Clearing Corp. of Phila¬ 
delphia. 15823 

Hearings , etc.: 

Alabama Power Co. (2 docu 

ments). 15815. 15816 

Alpex Computer Corp. 15817 

Georgia Power Co. 15820 

Resorts International, Inc. 15822 

Travelers Insurance Co. et al.. 15823 
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Environmental statements on 
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ability. etc.: 

Belmont Critical Area Treat¬ 
ment RC&D Measure. N.H . 15758 
Cayuga Land Drainage RC&D 
Measure, Ind 15759 

E>elaware Creek, Okla.... 15759 

Doniphan R-l School Critical 
Area Treatment RC&D 
Measure. Mo 15758 

Fulton-Izqjrd-Sharp Counties 


Critical Area Treatment 

RC&D Measure, Ark-. 15759 

McLeod County Roadside 
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RC&D Measure, Minn. 15760 

Plymouth Critical Area Treat¬ 
ment RC&D Measure, N.H . 15760 
Salt Lick Creek Watershed 

Project. Ky. 15760 

Selah and Moxee Irrigation 
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RC&D Measure, Wash-- 15761 

STATE DEPARTMENT 

See also Agency for Internation¬ 
al Development. 


Notices 

Meetings: 

Shipping Coordinating Com¬ 
mittee (2 documents). 15825 

Transnational Enterprises Ad¬ 
visory Committee ..... 15824 

TRANSPORTATION DEPARTMENT 
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tration. 
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reminders . 

(The items in this list were editorially compiled as an aid to Federal Register users. Inclusion or exclusion from this list has no legal 
significance. Since this list is Intended as a reminder, it does not include effective dates that occur within 14 days of publication.) 
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presidential documents 


[ 3195 - 01 ] 


Title 3—The President 

Memorandum of March 24, 1978 

Determination Under Section 620(x) of the Foreign Assistance Act of 1961, as 
Amended, to Permit the Sale of Certain Specified Defense Articles to the Gov¬ 
ernment of Turkey 


[Presidential Determination No. 78-8] 


Memorandum for the Secretary of State 

The White House, 
Washington, March 24, 1978. 

Pursuant to the authority vested in me by Section 620(x) of the Foreign 
Assistance Act of 1961, as amended (the Act), I hereby: 

(a) Determine that defense articles and defense services enumerated in 
the attached list and valued at $81.3 million are necessary to enable Turkey to 
fulfill her defense responsibilities as a member of the North Atlantic Treaty 
Organization, and 

(b) Suspend the provisions of Section 620(x) of the Act and of Section 
3(c) of the Arms Export Control Act for the fiscal year 1978 in order that the 
aforementioned defense articles and defense services may be sold to Turkey 
and the Turkish procurement of said articles and defense services may be fi¬ 
nanced under the authority of the Arms Export Control Act, within the 
limitations specified in Section 620(x) of the Act. 

This determination supplements Presidential Determinations No. TQ,-3 of 
August 27, 1976 (41 FR 37561), No. 77-8 of November 19, 1976 (41 FR 
53315), No. 77-16 of July 21, 1977 (42 FR 41401), and No. 78-1 of Novem¬ 
ber 5, 1977 (42 FR 59363). 

This determination and the attached list of defense articles and services 
shall be published in the Federal Register. 
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THE PRESIDENT 

STATEMENT OF PROPOSED SALES 


Item Description 

GROUND FORCES COMMAND 

Estimated 

Dollar Value 

U.S. Armed 
Forces 

Date L0A expected 
to be issued 


A. Blanket Open End <B0E) 
for on-hand weapons, Ordnance, 
Engineer, Quartermaster, Medical 
Vehicles and Ammunition Equip¬ 
ment. 

$15,486,700 

• 

Army 

April 1978 


B. Cooperative Logistics 

Supply Support Arrangement 
<SSA) for TOW Missile System 
and UH-1H Helicopters. 

1,155,000 

Army 

April 1978 


**C. War Reserve Ammunition 

4,200,000 

Army 

April 1978 


*D. TOW Missile System, Support 
and Equipment. 

8,385,300 

Army 

April 1978 


E. Medical Equipment, Mobile 
Surgical Hospital, 60 Bed. 

220,500 

Array 

April 1978 


F. Training and Technical Aid 

500,000 

Army 

April 1978 

! 

. i 

G. Publications 

AIR FORCES COMMAND 

52,500 

Army 

April 1978 


**A. AIM-7E2/3 Missiles Depot 

Level Capability and Modifica¬ 
tions. 

6,000,000 

Navy 

April 1978 

, \ 

B. Supply Support Arrange¬ 
ment for follow-on support 
of C-130E, F/RF-4E, F/RF-5A/B, 
C-47, F-100D/F, TF-104G, T-33 
and T-37 aircrafts, spares aad 
spare parts for support equip¬ 
ment. 

16,050,000 

Air Force 

April 1978 


C. Class IV Modifications 

1.300,000 

Air Force 

April 1978 


D. Publications 

250,000 

Air Force 

April 1978 


E. Engine Overhaul for J-69 3,000,000 

J-57, J-79, J-85 and T-56 engines. 

Air Force 

April 1978 


F. Support Equipment 
to Support Current 

Aircraft. 

$1,350,000 

Air Force 

April 1978 


G. Training, Resource 

Management, Electronic 

Warfare and Reconnaissance 
Management and Technical 
Training. 

150,000 

Air Force 

April 1978 


H. Cartridge Activated 
Devices/Propellant Acti¬ 
vated Devices (CAD/PAD) 

Items. 

680,000 

Air Force 

April 1978 


I. Contractor Engineering 
Services (CETS) for J-79 

Engine Overhaul, J-79 En¬ 
gines Maintenance, F/RF-4E 
Conmmnications, Navigation, 
Weapon System. 

420,000 

Air Force 

April 1978 


J. Depot-Level Repair 
for Precision Guided 

Munitions. 

100,000 

Air Force 

April 1978 


**K. Nine (9) F-100F Aircraft 
from US Air Force Excess 

1,100,000 

Air Force 

April 1978 



Inventor^. 
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Item Description 

AIR FORCES COMMAND 

Estimated 
Dollar Value 


U.S. Armed 

Forces 

Date LOA expected 
to be issued 

L. Maintenance and Trans¬ 
portation for nine F-100F 
aircraft. 

300,000 


Air Force 

April 1978 

**>!. Ten (10) J-69 Engines 

NAVAL FORCES 

600,000 


Air Force 

April 1978 

A. Basic Open End (BOE) 

Case for Ship Maintenance, 
Submarine Weapon and Weapon 
Systems. 

2,330,000 


Navy 

April 1978 

**B. Ammunition Explosive 
Ordnance Devices and 

Aerial Surveillance Weapon 
Ordnance. 

1,060,800 


Navy 

April 1978 

C. Major End Items 

Components, Equipment 
and Logistic Support. 

1,970,000 


Navy 

April 1978 

D. Direct Requisi- * 
tion Procedure (DRP) 
for ship spares. 

4,000,000 


Navy 

April 1978 

E. Ship Repair and 

Reparables. 

50,000 


Navy 

April 1978 

F. Aircraft Spares 
and Logistic Support 
for S-2E Aircraft. 

1,000,000 


Navy 

April 1978 

G. Aircraft Repair of 
Reparables (Including 

Ground Support Equip¬ 
ment) . 

30,000 


Navy 

April 1978 

H. Aircraft and Aerial 
Surveillance Warfare Or¬ 
dnance Publications. 

20,000 


Navy 

April 1978 

**I. HARPOON Missile Pro¬ 
curement (Multi-year Pro¬ 
curement). 

2,539,200 


Navy 

April 1978 

**J. Navy Infantry Weapons 

1,800,000 


Navy 

April 1978 

K. Training (Basic Open 

End), Training Equipment 
and Publications. 

600,000 


Navy 

April 1978 

**L. Electronic Warfare 
(EW) End Item Procurement 

200,000 


Navy 

April 1978 

**M. Cryptographic Equip- 400,000 

ment. 

GROUND COMMUNICATIONS AND ELECTRONIC CO>!MAND 


Navy 

April 1978 

**A. Electronic Warfare (EW) 

3,930,000 

• 

Army/Air Force 

April 1978 

**B. Crypto Equipment 

70,000 


Army 

April 1978 


* Items requiring congressional review under section 36(b) of the Arms 
Export Control Act, as amended. 


Items qualifying as significant combat equipment on the U.S. 
Munitions List. 


[FR Doc. 78-10301 Filed 4-12-78; 3:55 pm] 
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rules and regulations 


This section of the FEDERAL REGISTER contains regulatory documents having general applicability and legal effect most of which ore keyed to and 
codified in the Code of Federal Regulations, which is published under 50 titles pursuant to 44 U.S.C 1510. 

The Code of Federal Regulations is sold by the Superintendent of Documents. Prices of new books are listed in the first FEDERAL REGISTER issue of each 
month. 


[6325-01] 

Title 5—Administative Personnel 

CHAPTER I—CIVIL SERVICE 
COMMISSION 

PART 213—EXCEPTED SERVICE 


Department of Energy, U.S. Interna¬ 
tional Trade Commission, ACTION, 
Consumer Product Safety Commis¬ 
sion 

AGENCY: Civil Service Commission. 
ACTION: Final rule. 

SUMMARY: This amendment (1) 
changes the title of one Confidential 
Assistant to a Commissioner, formerly 
excepted under Schedule C in the Fed¬ 
eral Power Commission and subse¬ 
quently transferred to the Depart¬ 
ment of Energy on September 30, 
i.977, to one Confidential Assistant to 
a Member of the Commission, Federal 
Energy Regulatory Commission and 
(2) except under Schedule C certain 
positions at the UJS. International 
Trade Commission, ACTION, and 
Consumer Product Safety Commission 
because they are confidential in 
nature. 

EFFECTIVE DATES: Department of 
Energy March 31, 1978, U.S. Interna¬ 
tional Trade Commission March 30, 
1978, ACTION and Consumer Product 
Safety Commission April 4 , 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

William Bohling, 202-632-4533. 

Accordingly. 5 CFR 213.3331(c)(7) is 
added and 213.3339(b), 213.3359(0), 
213.3360(e) are amended as set out 
below: 

§ 213.3331 Department of Energy. 


(c) Federal Energy Regulatory Com¬ 
mission. • • • 

(7) One Confidential Assistant to a 
member of the Commission. 


§213.3339 US. International Trade Com¬ 
mission. 


• • • 


(b) One Staff Assistant (Legal), and 
two Staff Assistants to a Commission¬ 
er. 

• • ♦ • • 

§ 213.3359 ACTION. 

* • • • • 

(o) Two Special Assistants to the As¬ 
sistant Director for Policy and Plan¬ 
ning. 

• • • 0 • 

§ 213.3360 Consumer Product Safety Com¬ 
mission. 

• • • • • 

(e) One Secretary (Steno), one Staff 
Assistant, and three Special Assistants 
to the Commissioner. 

(5 U.S.C. 3301. 3302; EO 10577, 3 CFR 1954- 
1958 Comp., p. 218.) 

For the U.S. Civil Service Commis¬ 
sion. 

James C. Spry, 
Executive Assistant 
to the Commissioners. 
CFR Doc. 78-9609 FUed 4-13-78; 8:45 am] 


[2410-34] 

Title 7—Agriculture 

CHAPTER III—ANIMAL AND PLANT 
HEALTH INSPECTION SERVICE, DE¬ 
PARTMENT OF AGRICULTURE 

PART 301—DOMESTIC QUARANTINE 
NOTICES 

Mexican Fruit Fly; Exemptions 

AGENCY: Animal and Plant Health 
Inspection Service, USDA. 

ACTION: Final rule. 

SUMMARY: Under the Mexican fruit 
fly regulations, host fruits are exempt 
from requirements of the regulations 
unless moved to or through citrus-pro¬ 
ducing areas named in the regulations. 
The purpose of the regulation is to 
prevent the spread of the Mexican 
fruit fly by movement of host fruits 
into these citrus-producing areas. 
Plantings of citrus trees have recently 
been made In five additional parishes 
in Louisiana. Therefore, to protect 


these plantings, the parishes of Iberia, 
Lafayette, Lafourche. St. Mary, and 
Terrebonne in Louisiana are added to 
the regulations as citrus-producing 
areas. 

EFFECTIVE DATE: April 14. 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

H. I. Rainwater, Regulatory Support 
Staff, Animal and Plant Health In¬ 
spection Service, Plant Protection 
and Quarantine Programs, U.S. De¬ 
partment of Agriculture, Hyattsville, 
Md. 20782, 301-436-8247. 
SUPPLEMENTARY INFORMATION: 
The Mexican fruit fly is a dangerous 
insect that attacks citrus and other 
fruits. This fruit fly exists in a limited 
area in the Lower Rio Grande Valley, 
which has been designated as a regu¬ 
lated area. Bioclimatic studies have in¬ 
dicated that this fruit fly's ecological 
range in the United States is limited to 
warmer climes; i.e., citrus-producing 
areas. The Mexican fruit fly quaran¬ 
tine and regulations (7 CFR 301.64, 
301.64-1, et seq.) regulate the inter¬ 
state movement from infested areas of 
host fruits which pose a threat of 
spread of the insect to citrus-produc¬ 
ing areas of the United States and 
specifies the host fruits and conditions 
under which movement of these fruits 
is allowed. Unless certified by an in¬ 
spector, the specified hast fruits may 
not be moved to or through those 
citrus-producing areas named in the 
regulations <7 CFR 301.64-2b). Recent¬ 
ly, plantings of citrus trees have been 
made in five additional parishes in 
Louisiana. Therefore, this amendment 
adds Iberia. Lafayette, Lafourche. St. 
Mary, and Terrebonne Parishes to the 
list of parishes in Louisiana currently 
named In the regulations. 

Accordingly, § 301.64-2b of the regu¬ 
lations supplemental to the Mexican 
fruit fly quarantine (7 CFR 301.64-2b) 
is hereby amended to read as follows. 

§ 301.64-2b Exemptions. 1 

Any movement of host fruits shall 
be exempt from all requirements of 
this subpart unless such movement is 
to or through the following: Arizona; 
California; Florida; Hawaii; Iberia. Jef¬ 
ferson, Lafayette, Lafourche, Orleans, 


‘The articles hereby exempted remain 
subject to applicable restrictions under 
other quarantines. 
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Plaquemines, St. Bernard, St. Charles. 
St. Mary, and Terrebonne Parishes in 
Louisiana; Puerto Rico; Guam; and 
the Virgin Islands of the United 
States. 

(Secs. 8, and 9. 37 Stat. 318. as amended, sec. 
106, 71 Stat. 33 (7 UJS.C. 161. 162, 150ee).) 

The foregoing amendment imposes 
restrictions that are necessary in order 
to prevent the interstate dissemina¬ 
tion of the Mexican fruit fly. There¬ 
fore, they should be made effective 
promptly in order to accomplish their 
purpose in the public interest and to 
be of maximum benefit to the nonin- 
fested parishes of Louisiana. Also, it 
does not appear that additional infor¬ 
mation would be made available to the 
Department by public participation in 
rulemaking proceedings on the amend¬ 
ment. 

Accordingly, it is found, under the 
administrative procedure provisions of 
5 U.S.C. 553, that notice and other 
public procedure with respect to this 
amendment are unnecessary, and good 
cause is found for making it effective 
less than 30 days after publication in 
the Federal Register. 

Note.— The Plant Protection and Quaran¬ 
tine Programs, Animal and Plant Health In¬ 
spection Service, has determined that this 
document does not contain a major proposal 
requiring preparation of an Inflation 
Impact Statement under Executive Order 
11821 and OMB Circular A-107. 

Done at Washington, D.C., this 5th 
day of April 1978. 

W. F. Helms, 

Acting Deputy Administrator , 
Plant Protection and Quaran¬ 
tine Programs , Animal and 
Plant Health Inspection Ser¬ 
vice. 

CFR Doc. 78-10315 Filed 4-13-78; 8:45 ami 


[3410-02] 

CHAPTER IX—AGRICULTURAL MAR¬ 
KETING SERVICE (MARKETING 
AGREEMENTS AND ORDERS; 
FRUITS, VEGETABLES, NUTS), DE¬ 
PARTMENT OF AGRICULTURE 

[Lemon Reg. 141: Lemon Reg. 140, 
Amendment 1] 

PART 910—LEMONS GROWN IN 
CALIFORNIA AND ARIZONA 

Limitation of Handling 

AGENCY: Agricultural Marketing 
Service, USDA. 

ACTION: Final rule. 

SUMMARY: This action establishes 
the quantity of Califomia-Arizona 
lemons that may be shipped to the 
fresh market during the period April 
16-22, 1978, and increases the quantity 
of such lemons that may be so shipped 
during the period April 9-15, 1978. 


RULES AND REGULATIONS 

Such action is needed to provided for 
orderly marketing of fresh lemons for 
the periods specified due to the mar¬ 
keting situation confronting the lemon 
industry. 

DATES: The regulation becomes ef¬ 
fective April 16, 1978, and the amend¬ 
ment is effective for the period April 
9-15, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Charles R. Brader, 202-447-6393. 

SUPPLEMENTARY INFORMATION: 
Findings. Pursuant to the marketing 
agreement, as amended, and Order No. 
910, as amended (7 CFR Part 910), reg¬ 
ulating the handling of lemons grown 
in California and Arizona, effective 
under the Agricultural Marketing 
Agreement Act of 1937, as amended (7 
U.S.C. 601-674), and upon the basis of 
the recommendations and information 
submitted by the Lemon Administra¬ 
tive Committee, established under this 
marketing order, and upon other in¬ 
formation, it is found that the limita¬ 
tion of handling of lemons, as hereaf¬ 
ter provided, will tend to effectuate 
the declared policy of the act. 

The committee met on April 11, 
1978, to consider supply and market 
conditions and other factors affecting 
the need for regulation, and recom¬ 
mended quantities of lemons deemed 
advisable to be handled during the 
specified weeks. The committee re¬ 
ports the demand for lemons exceed¬ 
ing supply on 165’s and 200’s, 140’s are 
also in high demand, with 235*s and 
115’s and larger maintaining good 
levels. 

It is further found that it is imprac¬ 
ticable and contrary to the public in¬ 
terest to give preliminary notice, 
engage in public rulemaking, and post¬ 
pone the effective date until 30 days 
after publication in the Federal Reg¬ 
ister (5 U.S.C. 553), because of insuffi¬ 
cient time between the date when in¬ 
formation became available upon 
which this regulation and amendment 
are based and the effective date neces¬ 
sary to effectuate the declared policy 
of the act. Interested persons were 
given an opportunity to submit infor¬ 
mation and views on the regulation at 
an open meeting, and the amendment 
relieves restrictions on the handling of 
lemons. It is necessary to effectuate 
the declared purposes of the act to 
make these regulatory provisions ef¬ 
fective as specified, and handlers have 
been apprised of such provisions and 
the effective time. 

§910.441 Lemon Regulation 141. 

Order, (a) The quantity of lemons 
grown in California and Arizona which 
may be handled during the period 
April 16. 1978, through April 22. 1978, 
is established at 250,000 cartons. 

(b) As used in this section, “han¬ 
dled” and “carton(s)” mean the same 
as defined in the marketing order. 


§910.440 [Amended]. 

2. Paragraph (a) of §910.440 Lemon 
Regulation 140 (43 FR 13492) is 
amended to read as follows: “The 
quantity of lemons grown in Califor¬ 
nia and Arizona which may be han¬ 
dled during the period April 9, 1978, 
through April 15, 1978, is established 
at 275,000 cartons.” 

(Secs. 1-19, 48 Stat. 31, as amended: 7 U.S.C. 
601-674.) 

Dated: April 14,1978. 

Charles R. Brader, 
Deputy Director , Fruit and Vege¬ 
table Division, Agricultural 
Marketing Service. 

CFR Doc. 78-10376 Filed 4-13-78; 12:39 pm) 


[3410-02] 

LAmdt. 3) 

PART 967—CELERY GROWN IN 
FLORIDA 

Subpart—Rules and Regulations 

Amendment Regarding Procedures 
for Applying for and Maintaining 
New or Increased Allotments 

AGENCY: Agricultural Marketing 
Service, USDA. 

ACTION: Final rule. 

SUMMARY: A recent amendment of 
the Florida Celery Marketing Order 
provides a method for prospective pro¬ 
ducers to enter the celery industry 
and for existing producers to increase 
the size of their celery operations. 
This amendment specifies the proce¬ 
dures to implement such provisions. 

EFFECTIVE DATE: April 14, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

. Charles R. Brader, Deputy Director, 
Fruit and Vegetable Division, AMS, 
U.S. Department of Agriculture, 
Washington, D.C. 20250, phone 202- 
447-6393. 

SUPPLEMENTARY INFORMATION: 
Marketing Agreement No. 149 and 
Order 967, both as amended, regulate 
the handling of celery grown in Flor¬ 
ida. It is effective under the Agricul¬ 
tural Marketing Agreement Act of 
1937, as amended (7 U.S.C. 601-674). 
The rules were unanimously recom¬ 
mended by the Florida Celery Com¬ 
mittee, which has been established 
under the order as being responsible 
for its local administration. The 
amended order (42 FR 32762) provides 
that the Secretary will issue rules or 
regulations which set forth the proce¬ 
dures to be followed in implementing 
the amended provisions. 

Notice was published in the March 
24 Federal Register (43 FR 12329) in¬ 
viting written comment by April 6, 
1978. None was received. 
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Findings . On the basts of all consid¬ 
erations it is found that this amend¬ 
ment will tend to effectuate the de¬ 
clared policy of the act. 

It is hereby further found that good 
cause exists for not postponing the ef¬ 
fective date of this section until 30 
days after publication in the Federal 
Register (5 U.S.C. 553) in that (1) 
notice was given of the amendment set 
forth in this section by publication in 
the March 24 Federal Register, (2) 
prompt issuance of this amendment 
will be beneficial to the committee in 
administering the marketing order 
program and (3) no useful purpose will 
be served by postponing such issuance. 

The amendment is as follows: 

Amend Subpart—Rules and Regula¬ 
tions (7 CFR 967.100-967.166) by 
amending §967.130 by adding a new 
subparagraph (4) to paragraph (a), 
and revising §967.150, and §967.151 to 
read as follows: 

§967.130 Producer. 

(a) • • • 

; or (4) who or which has celery pro¬ 
duced on his or its behalf which re¬ 
sults in his or its ownership of the 
celery so produced. 

• • • • • 

§ 967.150 Marketable allotment 

(a) Producers holding Base Quanti¬ 
ties shall register with the committee 
no later than May 1 of each year, on 
committee forms, to Indicate their in¬ 
tentions and commitments to produce 
and market celery during the forth¬ 
coming season. 

(b) As provided in § 967.38(f), Mar¬ 
ketable Allotments shall be issued 
only to producers who have registered 
by May L 

(c) Pursuant to § 967.36(b) no han¬ 
dler may handle any harvested celery 
when a Marketable Quantity is in 
effect, unless it is within the Market¬ 
able Allotment of a producer who has 
a Base Quantity pursuant to §967.37 
and such producer authorized the first 
handler thereof to purchase or other¬ 
wise handle it. By October 1 of each 
season, each producer shall notify the 
committee, by certification to it on 
committee forms, the number of 
crates of harvested celery to be han¬ 
dled by each such handler, and if 
there are subsequent changes in ar¬ 
rangements, the committee shall simi¬ 
larly be notified. 

§ 967.151 Base quantities. 

(a) Pursuant to §967.37(dXl) a re¬ 
serve of Base Quantities shall be es¬ 
tablished annually beginning with the 
1978-79 season. Each annual reserve 
shall amount to 6 percent of the total 
of Base Quantities in effect for the 
previous season. 

(1) Applicants for Base Quantities 
must apply to the committee for a por- 
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tion of the reserve not later than April 
15 each year on such forms as may be 
prescribed by the committee. Such 
forms may include, but not necessarily 
be limited to, details on: 

(i) Individual or firm name and ad¬ 
dress. 

(ii) Location and size of farming op¬ 
eration. 

(iii) Evidence of any firm and sub¬ 
stantial arrangements or commit¬ 
ments, such as contractual arrange¬ 
ments with credit agencies, handlers, 
fertilizer dealers, management agen¬ 
cies and others for the production and 
marketing of celery, including refer¬ 
ence to land, equipment, occupation, 
crops produced, and past experience in 
farming. Applicants for increases in 
Base Quantity also should provide 
substantial evidence of a capability to 
produce and market additional celery 
including specific references to celery 
sales relative to Marketable Allot¬ 
ments, production facilities and mar¬ 
keting facilities. 

(b) Upon receipt of the completed 
application forms the committee shall 
consider and make determinations of 
the allocation of annual reserve Base 
Quantities among eligible applicants. 
Up to 50 percent of the total reserve 
shall be allocated among new produc¬ 
ers. Such producers shall be those ap¬ 
plicants who have no Base Quantity 
under the order, and any reserve Base 
Quantity distributed to such appli¬ 
cants shall be for the purpose of estab¬ 
lishing new production and marketing 
of celery. Up to 50 percent of the total 
reserve shall be allocated among pro¬ 
ducer applicants with existing bases. 
In the event total applications in 
either category (new producers or pro¬ 
ducers with existing bases) exceed the 
amount of reserve Base Quantity au¬ 
thorized, the reserve in each category 
shall be apportioned among eligible 
applicants on a uniform basis. Any bal¬ 
ance of the reserve which has not been 
allocated during a season shall not 
carry forward into the following 
season. 

(c) As provided in § 967.37, the com¬ 
mittee may provide for informal 
review in open meeting of the commit¬ 
tee, or subcommittee thereof, of appli¬ 
cants' request for increases in Base 
Quantities or for Base Quantities. 
Such meeting shall be so conducted 
that an accurate record shall be made 
of relevant evidence presented. The 
record of such informal review, with 
references to relevant data and infor¬ 
mation presented, shall be retained by 
the committee and shall be subject to 
review by the Secretary. 

(d) Each completed application form 
submitted to the committee shall be 
considered and determinations shall 
be made thereon. The committee shall 
notify each individual in writing of the 
action taken on the applications sub¬ 
mitted. If the committee has not ad- 
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vised an individual of its decision by 
July 15, the individual may appeal to 
the Secretary for appropriate consid¬ 
eration thereof. 

(e) To administer this part in accor¬ 
dance with its terms and provisons, a 
record of each Base Quantity and each 
Marketable Allotment shall be main¬ 
tained by the committee. 

(1) Whenever any Base Quantity or 
any Marketable Allotment is estab¬ 
lished for a producer, the committee 
shall so record and advise such produc¬ 
er on forms designated by it. 

(2) No producer may transfer any 
Base Quantity or Marketable Allot¬ 
ment or obtain the same without first 
submitting a report containing all the 
details of the proposed transfer to the 
committee for record keeping and ver¬ 
ification. Such reports shall be on 
forms prescribed by the committee 
and shall include, but not necessarily 
be limited to. and as applicable. Base 
Quantity or Marketable Allotment 
held, number of crates to be trans¬ 
ferred and the specific period of time 
the transfer will be in effect, name 
and address of the producer to whom 
such Base Quantity or Marketable Al¬ 
lotment is being transferred, number 
of crates marketed in the representa¬ 
tive period, qualifications as a produc¬ 
er and particulars on the sale and han¬ 
dling of the celery referable to the 
transferred Base Quantity or Market¬ 
able Allotment. The committee will 
only give consideration to requests for 
transfers of Base Quantity prior to the 
time the Marketable Quantity is rec¬ 
ommended to the Secretary for a par¬ 
ticular season, after which time re¬ 
quests for transfers of Marketable Al¬ 
lotments may be made to, and consid¬ 
ered by the committee: Provided, 
That, (i) pursuant to § 967.36(b), trans¬ 
fers of Marketable Allotment may 
only be made to holders of Base Quan¬ 
tity; and (ii) requests for transfers of 
Base Quantities for any future season 
may be made at any time, except, pur¬ 
suant to § 967.37, no Base Quantity or 
portion thereof issued to a new pro¬ 
ducer may be transferred within 3 
years of the date of issuance. 

(3) No handler may purchase har¬ 
vested celery from, or handle harvest¬ 
ed celery on behalf of, any producer, 
under a Base Quantity or Marketable 
Allotment transferred* from one pro¬ 
ducer to another producer, unless such 
transfer was approved by the commit¬ 
tee and recorded by it, or appropriate 
subcommittee, and the transferee has 
been so notified by the committee. 

(4) No transfer of all or a portion of 
a Base Quantity that was originally 
issued by the committee to a producer 
in an amount greater than 37,500 
crates shall (i) cause the elimination 
of such Base Quantity from the Mar¬ 
ketable Quantity or from the total 
Base Quantities when the Uniform 
Percentage is calculated pursuant to 
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5 967.38(a), nor (ii) change the applica¬ 
bility of such Uniform Percentage in 
establishing the Marketable Allotment 
with respect to the portion of his Base 
Quantity that was not transferred, re¬ 
gardless of whether or not such re¬ 
mainder exceeds 37,500 crates. The 
same Uniform Percentage shall also be 
applicable to the transferee-producer 
with respect to all or the portion of 
the transferred Base Quantity, regard¬ 
less of whether or not the transferred 
Base Quantity or portion thereof is 
37,500 crates or less, or, when added to 
the Base Quantity originally issued to 
such transferee-producer, does not ag¬ 
gregate more than 37,500 crates. 

<f) Base Quantities not used for two 
consecutive seasons shall be declared 
invalid and cancelled if no bona fide 
effort is made to produce and sell 
celery thereunder. In determining 
what constitutes a “bona fide effort/* 
the committee should require evidence 
of: 

(1) Commitment of all resources nec¬ 
essary for the production and market¬ 
ing of a celery crop. 

(2) Registration with the committee 
annually, pursuant to § 967.37(f), to in¬ 
dicate intentions and commitments to 
produce and market celery. 

(3) Production and sale of at least 50 
percent of the producer’s seasonal al¬ 
lotment of celery in which he has a 
proprietary interest, unless prevented 
from doing so by acts of God or other 
circumstances beyond his control. 

(Secs. 1-19, 48 St&t. 31. as amended: (7 
U.S.C. 601-674).) 

Dated April 12, 1978, to become ef¬ 
fective April 14, 1978. 

Charles R. Brader, 
Deputy Director , Fruit and Vege¬ 
table Division, Agricultural 
Marketing Service. 

I PR Doc. 78-10070 Filed 4-13-78: 8:451 


[3416-37] 

CHAPTER XXVIII—FOOD SAFETY 
AND QUALITY SERVICE, DEPART¬ 
MENT OF AGRICULTURE 

PART 2852—PROCESSED FRUITS, 
VEGETABLES, PROCESSED PROD¬ 
UCTS THEREOF, AND CERTAIN 
OTHER PROCESSED FOOD PROD¬ 
UCTS 

Subpart—United States Standards for 
Grades of Canned Tomato Puree 
(Tomato Pulp) 

AGENCY: Food Safety and Quality 

Service, USDA. 

ACTION: Final rule. 

SUMMARY: This rule will change the 

grading standards for tomato puree 
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(tomato pulp). This action was initiat¬ 
ed at the request of the industry. The 
effect of the change will be to provide 
for electronic color meters as an alter¬ 
native means of evaluating the color 
of the product. 

EFFECTIVE DATE: May 1, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Dale C. Dunham, Processed Prod¬ 
ucts Branch, Fruit and Vegetable 

Quality Division, Food Safety and 

Quality Service, U.S. Department of 

Agriculture, Washington, D.C. 20250, 

202-447-6247. 

SUPPLEMENTARY INFORMATION: 
Notice of a proposal to amend 
§2852.5088 (formerly §52.5088) of the 
United States Standards for Grades of 
Canned Tomato Puree (Tomato Pulp) 
was published in the Federal Register 
of September 13, 1977 (42 FR 45932). 
Interested persons were allowed until 
December 31, 1977, in which to submit 
written data, views, or arguments con¬ 
cerning the proposed amendment. 

Only two letters were received in re¬ 
sponse to the notice. 

One letter of comment—from the 
Canners League of California—sup¬ 
ports the proposed amendment. 

The following issues were presented 
in the second letter of comment: 

(DA statement of general support 
of efforts to determine the color of 
tomato products by use of color 
meters. 

(2) An objection that the limits de¬ 
scribed for the different color grades 
of tomato puree are ambiguous be¬ 
cause the definitions appear to estab¬ 
lish color limits on the basis of hue 
alone, disregarding chroma (satura¬ 
tion) or value (lightness). 

(3) A concern regarding the lack of 
specific provisions which define the 
methodology and the effective calibra¬ 
tion procedure to use when using elec¬ 
tronic color meters. Also, it was point¬ 
ed out that the appropriate equations 
which convert electronic color meter 
readings into score points are not in¬ 
cluded. 

(4) A recommendation that whatever 
electronic color meters are used to 
evaluate the color of tomato puree be 
standardized to a “standard” white 
source (such as magnesium oxide) 
rather than to a changeable tomato 
product. 

The USDA responds to these issues 
as follows: 

The Department acknowledges that 
the defined limits set forth for the 
visual evaluation of the color of the 
different grades of tomato puree 
result in a single “blended” color or 
hue. However, such hue is the result 
of spinning different discs of specified 
hues (names for a group of chromatic 
colors such as red, yellow, green, blue, 
etc.), value (the apparent lightness or 
darkness of a color), and chroma (the 
strength or saturation of a color). 


Too, the descriptive terminology 
used in the grade standards to further 
define the limits of color for the dif¬ 
ferent grade (quality) classifications 
also incorporates consideration of the 
three dimensional concept of color 
space. 

At this time, no one single method¬ 
ology of sample presentation, data rea¬ 
dout capabilities, instrument calibra¬ 
tion or standardization, or color space 
reference is required and set forth for 
the instrumental evaluation of the 
color of tomato puree. This is because 
of Federal regulations which prohibit 
the adoption or use of any particular 
methodology or equipment to the dis¬ 
criminatory exclusion of similar means 
or equipment which are shown to pro¬ 
vide equivalent results. 

Manufacturers of various electronic 
color meters and other instruments 
utilize different approaches and meth¬ 
ods to achieve a similar end. There¬ 
fore, the Department does not believe 
that it would be in the best interests 
of consumers, tomato products proces¬ 
sors, or color meter manufacturers to 
stipulate one given methodology of in¬ 
strument use, color meter, or color 
scale when sufficient and accurate 
date from other possible systems can 
provide equivalency of results. 

Such a position, the Department be¬ 
lieves, will provide both latitude and 
incentive to continue the efforts— 
among interested and concerned par¬ 
ties—to provide the means and meth¬ 
ods to accurately and objectively 
evaluate the color of foodstuffs. 

It is the intention of the USDA that, 
at this time, any satisfactory color 
measurement system may be used; 
provided such system is subject to 
review and approval of the USDA. The 
system used shall be convertible to an 
index or ranking that simply and 
easily conveys to the consumer a pre¬ 
ceded color “goodness** of the product 
which, in the USDA grade standards, 
is expressed in terms of score points. 
Further, the perceived color must 
meet the requirements of the objective 
and descriptive provisions relating to 
the visually determined color evalua¬ 
tions set forth in the USDA grade 
standards for tomato puree. 

A single specified calibration proce¬ 
dure is not set forth because calibra¬ 
tion procedures differ somewhat, de¬ 
pending upon the instrument(s) in¬ 
volved. The Department prefers, 
therefore, when necessary, to consult 
and collaborate with the various con¬ 
cerned color instrument manufactur¬ 
ers to develop acceptable and ap¬ 
proved calibration procedures which 
incorporate the capabilities and color 
scales of their particular instrument. 
After calibration, the electronic color 
meters must then provide suitable 
values or readouts that can be used to 
“grade the color” of tomato puree. 

The appropriate equations used to 
convert electronic color meter read- 
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outs Into score points are not included 
In the standards because the equations 
vary, again depending upon the color 
scale used and/or the instrumental 
readout values available. « 

It is anticipated that more electronic 
color meters will be developed and 
become available in the future. Accu¬ 
rate and reliable data from which con¬ 
version equations can be derived will 
have to be accumulated and analyzed. 
Since the resultant equations will be 
somewhat different for the different 
instruments, it would be easier and 
more efficient to perodically develop 
and release an official updated list of 
mathematical equations to all con¬ 
cerned parties—particularly processors 
and instrument manufacturers. Such a 
list would include all the mathemat¬ 
ical equations that had been developed 
from reliable data up until the date of 
publication and would provide the ap¬ 
proved equation for the given product 
(such as tomato puree or tomato juice) 
for the cited electronic color meter. 
Such equations might then be further 
disseminated by involved parties, or, 
possibly, actually programmed into 
the instruments to provide desired in¬ 
formation or determinations. 

Visual evaluations of the color of 
tomato puree are based on specific ref¬ 
erences which occupy the same ap¬ 
proximate color space as the product. 
Thus, the data-gathering procedures 
used to establish the relationship be¬ 
tween visual evaluations and electron¬ 
ic color meter measurements utilized 
color references that were quite simi¬ 
lar to the product that was evaluated. 
In other words, a "red” reference was 
used to evaluate a "red” product. Such 
related color references helped to im¬ 
prove the accuracy of the color mea¬ 
surements. 

Since judgements of the color of 
tomato puree involved, primarily, the 
dark red area of the spectrum, the 
USDA believes, at this time, that elec¬ 
tronic color meters that have been 
"standardized” to this approximate 
area would be more reproducible and 
accurate in providing the values neces¬ 
sary to evaluate the color of tomato 
puree. 

However, the standardizing of an ap¬ 
propriate color meter to a "standard” 
white tile or reference is not precluded 
in these standards. Any system, instru¬ 
ment, or standardizing procedure may 
be used; provided documented data are 
available to guarantee that sufficient 
accuracy and reproducibility exist to 
warrant approval by the USDA. and to 
permit the USDA to derive and estab¬ 
lish the necessary mathematical equa¬ 
tions. 

Therefore, after careful consider¬ 
ation. the revisions proposed to the 
United States Standards for Grades of 
Canned Tomato Puree (Tomato Pulp) 
on September 13, 1977, are adopted 
with minor editorial changes as set 
forth below. 


RULES AND REGULATIONS 

Effective date. The revised United 
States Standards for Grades of 
Canned Tomato Puree (Tomato Pulp) 
shall become effective May 1,1978. 

Subpart—United States Standards for Grades 
of Canned Tomato Puree (Tomato Pulp) 1 

Sec. 

2852.5081 Product description. 

2852.5082 Concentration. 

2852.5083 Texture. 

2852.5084 Grades. 

2852.5085 Fill of container. 

2852.5086 Determining the grade of a 
sample unit. 

2852.5087 Determining the rating for each 
factor. 

2852.5088 Color. 

2852.5089 Defects. 

2852.5090 Determining the grade of a lot. 

2852.5091 Score Sheet. 

Authority: Agricultural Marketing Act of 
1946, Secs. 203, 205. 60 Stat. 1087, a5 amend¬ 
ed 1090, as amended; (7 U.S.C. 1622,1624). 

Subpart—United States Standards For 
Grades of Canned Tomato Puree 
(Tomato Pulp) 

§ 2852.5081 Product description. 

"Tomato Puree” (or "Tomato 
Pulp”), hereinafter referred to as 
"Tomato Puree,” is the clean, sound, 
wholesome product as defined in the 
standard of Identity for Tomato Puree 
(Tomato Pulp) (21 CFR 155.192), 
issued pursuant to the Federal Food, 
Drug, and Cosmetic Act. 

§ 2852.5082 Concentration. 

(a) The degree of concentration is 
not considered a factor of quality for 
the purposes of these standards, but 
tomato puree contains not less than 8 
percent, but less than 24 percent of 
natural tomato soluble solids. 

(b) The following designations of 
concentration may be used in connec¬ 
tion with these standards for the ap¬ 
plicable natural tomato soluble solids 
groups: 

Natural Tomato Soluble Solids 

Extra heavy 15.0 pet or more, but less 

concentration. than 24 pet. 

Heavy concentration. 11.3 pet or more, but leas 

than 15 pet. 

Medium concentration.... 10.2 pet or more, but 1 ess 
than 11.3 pet. 

Light concentration.. 8 pet or more, but leas 

than 10.2 pet. 

§2852.5083 Texture. 

(a) General. Texture is the degree of 
fineness or coarseness of the product. 
Texture is classified when the product 
is diluted with water, when necessary, 
to between 8 percent and 9 percent, in¬ 
clusive, of natural tomato soluble 
solids. 

(b) Kinds of texture. (1) "Fine” tex¬ 
ture means a smooth uniform finish. 


'Compliance with the provisions of these 
standards shall not excuse failure to comply 
with the provisions of the Federal Food, 
Drug, and Cosmetic Act, or with applicable 
State laws and regulations. 
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(2) "Coarse” texture means a coarse 
slightly granular finish. 

§ 2852.5084 Grades. 

(a) "U.S. Grade A” is the quality of 
tomato puree that: 

(1) Has a good flavor and odor; 

(2) Has a good color, 

(3) Is practically free from defects; 
and 

(4) Scores not less than 90 points 
when scored in accordance with the 
scoring system outlined in this sub¬ 
part. 

(b) "U.S. Grade C” is the quality of 
tomato puree that: 

(1) Has at least a fairly good flavor 
and odor; 

(2) Has at least a fairly good color; 

(3) Is at least fairly free from de¬ 
fects; and 

(4) Scores not less than 80 points 
when scored in accordance with the 
scoring system outlined in this sub¬ 
part. 

(c) "Substandard” is the grade of 
tomato puree that fails to meet the re¬ 
quirements of "U.S. Grade C.” 

§2852.5085 Recommended fill of contain¬ 
er. 

It is recommended that containers of 
tomato puree be filled as full as practi¬ 
cable without impairment of quality. 

§ 2852.5086 Determining the grade of a 
sample unit 

(a) General The grade of a sample 
unit of tomato puree is determined by 
considering the factor of flavor and 
odor which is not scored, the rating 
for the factors of color and defects 
which are scored, the total score, and 
the limiting rules which apply. 

(b) Factors not rated by score 
points.—( 1) Flavor and odor, (i) The 
flavor and odor of the product is de¬ 
termined on undiluted samples and 
also after dilution with water to be¬ 
tween 8 percent and 9 percent, inclu¬ 
sive, of natural tomato soluble solids. 

(ii) "Good flavor and odor” means 
distinct tomato puree flavor character¬ 
istic of ripe, good quality tomatoes and 
inclusive of salt which may be added. 
Such flavor and odor may be no more 
than slightly affected by any one or 
combination of the following: Stems, 
sepals, leaves, crushed seeds, cores; by 
immature, soured, or overripe toma¬ 
toes; from the effects of unsatisfactory 
preparation, processing, or storage; or 
from any other factor not specifically 
mentioned. 

(ill) "Fairly good flavor and odor” 
means a characteristic tomato puree 
flavor, inclusive of salt which may be 
added. Such flavor and odor may be 
affected, but not to a serious degree, 
by any one or combination of the fol¬ 
lowing: Stems, sepals, leaves, crushed 
seeds, cores; by immature, soured, or 
overripe tomatoes; or from the effects 
of unsatisfactory preparation, process- 
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ing, or storage; or from any other 
factor not specifically mentioned. 

(iv) "Off flavor and odor" means 
tomato puree flavor that fails to meet 
the requirements of "fairly good 
flavor and odor" or which possesses a 
flavor and/or odor which is seriously 
objectionable. 

<c) Factors rated by score points. 
The relative importance of each scor¬ 
ing factor is expressed numerically on 
the scale of 100. The maximum 
number of points that may be given 
each factor is: 

Factors Points 

Color_______...... 50 

Defects_ 50 


Total__ 100 

§ 2852.5087 Determining the rating for the 
factors which are scored. 

The essential variations within each 
factor which is scored are so described 
that the value may be determined nu¬ 
merically. The numerical range within 
each factor is inclusive. (For example, 
"45 to 50 points" means 45. 46. 47. 48, 
49, or 50 points.) 

§2852.5088 Color. 

(a) General The amount of red in 
tomato puree is determined by com¬ 
paring the color of the product, dilut¬ 
ed, if necessary, with water to between 
8.0 percent and 8.6 percent, inclusive, 
of natural tomato soluble solids 
(N.T.S.S.) with that produced by spin¬ 
ning a combination of the following 
Mansell color discs: 

Disc 1-Red (5R 2.6/13) (glossy finish). 

Disc 2—Yellow (2.5YR 5/12) (glossy finish). 
Disc 3—Black (Nl) (glossy finish). 

Disc 4—Grey (N4) (mat finish). 

Such comparison is made under a 
diffused light source of approximately 
250 foot-candle (candela) intensity and 
having a spectral quality approximat¬ 
ing that of daylight under a moderate¬ 
ly overcast sky, and a color tempera¬ 
ture of 7,500 degree Kelvin ±200 de¬ 
grees. With the light source directly 
over the disc and product, observation 
is made at an angle of 45 degrees and 
at a distance of 12 or more inches 
from the product. 

(b) Availability of color reference. 
The colors referred to in this section 
are available from the approved sup¬ 
plier under a license from the U.S. De¬ 
partment of Agriculture: 

Munseil Color Co. 

2441 North Calvert Street 

Baltimore, Maryland 21218 

(c) Use of electronic color meters. (1) 
Values that may be used for conver¬ 
sion to a numerical score point color 
evaluation of the product may be de¬ 
termined by any electronic color meter 
system approved by the United States 
Department of Agriculture. Such 
values may be determined by electron¬ 
ic color meters only on tomato puree 
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that has a concentration of, or may be 
diluted with water to, 8.5 percent 
(±0.1 percent) natural tomato soluble 
solids (N.T.S.S.). 

(2) The values derived with the ap¬ 
proved electronic color meter system 
shall be resolvable into a calculated 
numerical score point by use of any 
appropriate conversion formula that 
has been approved by the USDA. 

(d) Grade A classification . (1) 

Tomato puree that has a good color 
may be given a score of 45 to 50 points. 
"Good color" means a bright, typical, 
red tomato puree color. Such color, 
when the product of the proper con¬ 
centration and observed as specified in 
this section, is as red as, or more red 
than, that produced by spinning the 
specified Munseil color discs in the fol¬ 
lowing combinations or an equivalent 
of such composite color. 

65 percent of the area of Disc 1; 

21 percent of the area of Disc 2; and 
14 percent of the area of either Disc 3 or 
Disc 4; or 

7 percent of the area of Disc 3 and 7 percent 
of the area of Disc 4, whichever most 
nearly matches the appearance of the 
sample. 

(2) Any calculated numerical score 
of 45 points, for a product of the 
proper concentration, shall be equiv¬ 
alent to a visually evaluated color 
score of 45 points produced under the 
conditions specified in paragraph 
(d)(1) of this section. Proportionately 
higher calculated numerical scores or 
visually assigned score points may be 
assigned to products of the proper 
concentration W’hich show more red¬ 
ness. 

(e) Grade C classification. (1) 
Tomato puree that has at least a fairly 
good color may be given a score of 40 
.to 44 points. Tomato puree that falls 
into this classification shall not be 
graded above UJS. Grade C. regardless 
of the total score for the product (this 
is a limiting rule). "Fairly good color" 
means a typical red tomato puree 
color which may be slightly dull or 
have a slight yellow, yellow-orange, or 
brownish cast. Such color, when the 
product is of the proper concentration 
and Is observed as specified in this sec¬ 
tion, is as red as, or more red than, 
that produced by spinning the speci¬ 
fied Munseil color discs in the follow¬ 
ing combinations or an equivalent of 
such composite color: 

53 percent of the area of Disc 1; 

28 percent of the area of Disc 2; and 
19 percent of the area of either Disc 3 or 
Disc 4; or 

9tt percent of the area of Disc 3 and per¬ 
cent of the area of Disc 4, whichever most 
nearly matches the appearance of the 
sample. 

(2) Any calculated numerical score 
of 40 points, for a product of the 
proper concentration, shall be equiv¬ 
alent to a visually evaluated color 
score of 40 points produced under the 


conditions specified in paragraph 
(eXl) of this section. Proportionately 
higher calculated numerical scores or 
visually assigned score points may be 
assigned to products of the proper 
concentration which show more red¬ 
ness. 

(f) Substandard classification . 
Tomato puree that fails to meet the 
requirements of paragraph (e) of this 
section may be given a score of 0 to 39 
points and shall not be graded above 
Substandard, regardless of the total 
score for the product (this is a limiting 
rule). 

§2852.5089 Defects. 

(a) General This factor is concerned 
with the degree of freedom from de¬ 
fects such as dark specks or scale-like 
particles, seeds or objectionable parti¬ 
cles of seeds, objectionable tomato 
peel, harmless extraneous material, or 
any other similar substances. 

(b) Grade A Classification. Tomato 
puree that is practically free from de¬ 
fects may be given a score of 45 to 50 
points. "Practically free from defects" 
means that any defects present do not 
more than slightly affect the appear¬ 
ance or usability of the product. 

(c) Grade C Classification. Tomato 
puree that is at least fairly free from 
defects may be given a score of 40 to 
44 points. Tomato puree that falls into 
this classification shall not be graded 
above U.S. Grade C, regardless of the 
total score of the product (this is a 
limiting rule). "Fairly free from de¬ 
fects" means that any defects present 
may be noticeable but are not so large, 
so numerous, nor of such contrasting 
color or nature as to seriously affect 
the appearance or usability of the 
product. 

(d) Substandard Classification. 
Tomato puree that fails to meet the 
requirements of paragraph (c) of this 
section may by given a score of 0 to 39 
points and shall not be graded above 
Substandard, regardless of the total 
score for the product (this is a limiting 
rule). 

§ 2852.5090 Determining the grade of s 
lot 

The grade of a lot of tomato puree 
covered by these standards is deter¬ 
mined by the procedures set forth in 
the Regulations Governing Inspection 
and Certification of Processed Fruits 
and Vegetables, Processed Products 
Thereof, and Certain Other Processed 
Food Products (§§ 2852.1 to 2852.83). 

§ 2852.5091 Score sheet 


Slae and kind of container...... 

Container mark or identification...__ 

Net weight_____ 

Vacuum (Inches).-.......— 

Texture (fine or coarse)__ 

Natural tomato soluble solids (percent)... 
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Factors 


Score points 

Color—..—.— 


(A) 

45-50 


50 

(C) 

•40-44 



(SStd.) 

*0-39 

Defects. 


(A) 

45-50 


50 

(C) 

•40-44 



(SStd.) 

*0-39 

Total score__ 

100 




Flavor and odor ..—. Good 

Fairly good 
Off 

Grade...--—--... 


1 Indicates limiting rule. 

Note The U.S, Standards for Grades as 
hereby amended shall become effective May 
1, 1978, and thereupon will supersede U.S. 
Standards for Grades of Canned Tomato 
Puree which have been in effect since Feb¬ 
ruary 25, 1970. 

Note The Food Safety and Quality Ser¬ 
vice has determined that this document 
does not contain a major proposal requiring: 
preparation of an Inflation Impact State¬ 
ment under Executive Order 11821 and 
OMB Circular A-107. 

Done at Washington, D.C. on April 
10. 1978. 

Joseph A. Powers, 
Acting Administrator, Food 
Safety and Quality Service. 

[FR Doc. 78-9893 Filed 4-13-78; 8:45 am] 


[3410-34J 

Title 9—Animals and Animal Products 

CHAPTER I—ANIMAL AND PLANT- 
HEALTH INSPECTION SERVICE, DE¬ 
PARTMENT OF AGRICULTURE 

SUBCHAPTER C—INTERSTATE TRANSPORTA¬ 
TION OF ANIMALS (INCLUDING POULTRY) 
AND ANIMAL PRODUCTS 

PART 94—RINDERPEST, FOOT-AND- 
MOUTH DISEASE, FOWL PEST 
(FOWL PLAGUE), NEWCASTLE DIS¬ 
EASE (AVIAN PNEUMOENCEPHA¬ 
LITIS), AFRICAN SWINE FEVER, 
AND HOG CHOLERA: PROHIBITED 
AND RESTRICTED IMPORTATIONS 

Change in Disease Status of Italy be¬ 
cause of African Swine Fever 

AGENCY: Animal and Plant Health 
Inspection Service, USDA. 

ACTION: Final rule. 

SUMMARY: This document desig¬ 
nates Italy as a country in which Afri¬ 
can swine fever, a contagious and in¬ 
fectious disease of swine, exists. Notice 
has been received that an outbreak of 
African swine fever has occurred in 
the Province of Sardinia, Italy. The in¬ 
tended effect of this amendment is to 
restrict the entry of pork and pork 
products from Italy in order to protect 
the livestock of the United States. 


EFFECTIVE DATE: April 11, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Dr. James D. Roswurm, USDA, 

APHIS, VS. Room 819, Federal 

Building, Hyattsville, Md. 20782, 

301-436-8499. 

SUPPLEMENTARY INFORMATION: 
African swine fever is potentially the 
most dangerous and destructive of all 
communicable swine diseases. The cau¬ 
sative virus of African swine fever is 
highly virulent and may be present in 
pork and pork products originating in 
countries where the disease exists. 
The only known practical method of 
destroying the contagion of the dis¬ 
ease in pork and pork products is by 
heat treatment. 

This document amends the regula¬ 
tions (9 CFR 94.8) to designate Italy as 
a country in which African swine fever 
exists, and restricts the entry of pork 
and pork products from Italy to those 
pork and pork products which have 
been commercially sterilized by heat 
in hermetically sealed containers or 
which are allowed controlled entry 
into the United States for further pro¬ 
cessing by heat. 

Accordingly, Part 94, Title 9, Code of 
Federal Regulations is hereby amend¬ 
ed in the following respect: 

§ 94.8 Pork and pork products from coun¬ 
tries where African swine fever exists. 
[Amended] 

In §94.8, in the introductory para¬ 
graph, the name of Italy is added after 
the reference to “France.” 

(Sec. 2. 32 Stat. 792, as amended (21 U.S.C. 
Ill); 37 FR 28464, 28477; 38 FR 19141) 

This amendment is of an emergency 
nature and must be made effective im¬ 
mediately to protect the livestock of 
the United States against the intro¬ 
duction of African swine fever from 
Italy, except with respect to intransit 
shipments of pork and pork products 
that are on board a carrier moving to 
the United States at the time of issu¬ 
ance hereof. Such intransit shipments 
shaLl upon arrival in the United States 
be allowed entry only under such spe¬ 
cific requirements or be disposed of in 
such manner as the Administrator 
may determine in each specific case to 
be necessary and adequate to safe¬ 
guard against the introduction or dis¬ 
semination of African swine fever into 
the United States. It does not appear 
that public participation in this rule- 
making proceeding would make addi¬ 
tional relevant information available 
to the Department. 

Accordingly, under the administra¬ 
tive procedure provisions in 5 U.S.C. 
553, it is found upon good cause that 
notice and other public procedure with 
respect to the amendment are imprac¬ 
ticable, unnecessary, and contrary to 
the public interest, and good cause is 


found for making it effective less than 
30 days after publication in the Feder¬ 
al Register. 

Done at Washington, D.C., this 11th 
day of April 1978. 

Note.— The Animal and Plant Health In¬ 
spection Service has determined that this 
document does not contain a major proposal 
requiring preparation of an Inflation 
Impact Statement under Executive Order 
11821 and OMB Circular A-107. 

E. A. Schilf, 

Acting Deputy Administrator, 
Veterinary Services . 

[FR Doc. 78-9998 FUed 4-13-78; 8:45 am] 


[7590-01] 

Title 10—Energy 

CHAPTER I—NUCLEAR REGULATORY 
COMMISSION 

PART 51—LICENSING AND REGULA¬ 
TORY POLICY AND PROCEDURES 
FOR ENVIRONMENTAL PROTEC¬ 
TION 

Uranium Fuel Cycle Impacts From 
Spent Fuel Reprocessing and Ra¬ 
dioactive Waste Management 

AGENCY: Nuclear Regulatory Com¬ 
mission. 

ACTION: Effective clarifying amend¬ 
ment to Table S-3 and Response to Pe¬ 
tition for Rulemaking filed on behalf 
of the New England Coalition on Nu¬ 
clear Pollution (Docket No. PRM-51- 
1 ). 

SUMMARY: The Commission has pre¬ 
viously published Table S-3 of 10 CFR 
Part 51 which identified environmen¬ 
tal effects for the uranium fuel cycle 
which are to be included in environ¬ 
mental reports and environmental 
impact statements for individual light 
water nuclear power reactors. This 
action amends the prior regulations to 
remove the value contained in Table 
S-3 for releases of radon and to clarify 
that Table S-3 does not include health 
effects from the effluents described. 
The rule as amended states that the 
fuel cycle rule does not preclude con¬ 
sideration of these impacts in individ¬ 
ual cases. This action also responds to 
the NECNP rulemaking petition. 

EFFECTIVE DATE: April 14, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Ms. Jane A. Axelrad, Office of the 
Executive Legal Director, U.S. Nu¬ 
clear Regulatory Commission, Wash¬ 
ington, D.C. 20555, phone: 301-492- 
7437. 

SUPPLEMENTARY INFORMATION: 
Notice is hereby given that the Nucle- 
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ar Regulatory Commission (herein¬ 
after "NRC" or “Commission’* *) has de¬ 
cided to amend Table S-3 of 10 CFR 
Part 51 “Summary of Environmental 
Considerations for Uranium Fuel 
Cycle’* in the Commission’s regula¬ 
tions “Licensing and Regulatory 
Policy and Procedures for Environ¬ 
mental Protection,** 10 CFR Part 51. 
Specifically, the Commission has de¬ 
cided to clarify that certain environ¬ 
mental effects from the uranium fuel 
cycle are not included in the Table 
and may be litigated in individual 
cases. 

In conjunction with this notice of 
rulemaking, the Commission hereby 
gives notice that the petition for rule- 
making submitted by letter dated No¬ 
vember 19, 1975 by Roisman, Kessler, 
and Cashdan, 1025 15th Street NW., 
Washington, D.C., on behalf of the 
New England Coalition on Nuclear 
Pollution is being denied in part. How¬ 
ever. the issues raised in the petition 
relating to Radon-222 will be ad¬ 
dressed in a future rulemaking pro¬ 
ceeding to amend the value for Radon 
in Table S-3. Accordingly, action on 
this part of the petition is being de¬ 
ferred. 

Description of the Petition 

The New England Coalition on Nu¬ 
clear Pollution petitioned the Commis¬ 
sion to amend Table S-3 of 10 CFR 
Part 51, “Summary of Environmental 
Considerations for Uranium Fuel 
Cycle’* in the Commission’s regula¬ 
tions "Licensing and Regulatory 
Policy and Procedure s for Environ¬ 
mental Protection,** 10 CFR Part 51. A 
notice of the filing of the petition. 
Docket No. PRM-51-1, was published 
in the Federal Register on January 
16. 1976 (41 FR 2448). 

The petition for rulemaking was ac¬ 
companied by two technical docu¬ 
ments authored by Professor Robert 
O. Pohl, Professor of Physics, Cornell 
University, entitled "Nuclear Energy: 
Health Impact of Carbon-14** and 
•‘Health Effects of Thorium-230.** 
These technical papers provided the 
technical bases for the claims present¬ 
ed in the petition. On December 23, 
1976, the NRC received a final draft of 
Professor Pohl’s paper "Nuclear 
Energy: Health Impact of Carbon-14'* 
that replaced the draft previously sent 
to the NRC on November 19, 1975 as 
part of the original petition. 

The notice of petition filing invited 
interested persons to submit written 
comments or suggestions on the peti¬ 
tion by March 16, 1976. Because of 
public interest about the concerns ex¬ 
pressed by the petition, the public 
comment period was extended to April 
26, 1976 (41 FR 12365). The following 
responded to the requests for written 
comments: Atomic Industrial Forum, 
Inc.; Commonwealth Edison Co.; U.S. 
Environmental Protection Agency 
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(EPA); General Electric Co.; Nuclear 
Fuel Services, Inc.; Ranchers Explora¬ 
tion and Development Corp.; Tennes¬ 
see Valley Authority; Union Carbide 
Corp.; United Nuclear Corp.; and Wes- 
tinghouse Electric Corp. All commen- 
tors, except EPA, recommended that 
NRC should deny the petition be¬ 
cause, in their opinion, the petitioners 
have provided insufficient bases and 
rationale to support their claims for 
reassessing Table S-3 and existing li¬ 
censes and for the postponement of 
pending applications. EPA only sup¬ 
plied correspondence between EPA 
and Dr. Pohl because of references 
made in the petition to EPA’s dose es¬ 
timate methods presented in the EPA 
Uranium Fuel Cycle report, EPA-520/ 
9-73-003-B, October 1973. 

In the petition, the petitioners state 
that: (1) The current Table S-3 seri¬ 
ously underestimates the impact on 
human health and safety by disregard¬ 
ing the long-term effects of certain 
long-lived radionuclides, particularly 
Thorium-230 which decays into radon 
gas, and that the health effects of ura¬ 
nium mining and milling, presently 
listed in Table S-3 as a total of 0.06 
man-rems within five miles of the 
plant per annual fuel requirement, 
fails to disclose the long-term and 
long-range health effects of radon-222 
gas released from tailings piles; (2) 
The health effects of Krypton—85 and 
Tritium releases from fuel reprocess¬ 
ing plants are underestimated in Table 
S-3; (3) Releases of Carbon-14 from 
the fuel cycle should be included in 
Table S-3; (4) That Table S-3, by the 
exclusive use of the term "man-rems**, 
does not provide a meaningful repre¬ 
sentation of these health effects, at 
least in the case of those radionuclides 
involved in this petition, and that 
human deaths from man-rem expo¬ 
sures provide a more easily compre¬ 
hended consequence of the fuel cycle 
activities; and (5) The magnitude of 
the potential death toll from mill tail¬ 
ings alone is so great as to alter the 
previous Judgments on these matters 
and to require as a minimum a reas¬ 
sessment of previous conclusions to 
authorize construction or operation of 
nuclear reactors and a postponement 
of resolution of all pending applica¬ 
tions for construction or operation au¬ 
thority until final resolution of this 
issue by the Commission. 

The petitioners requested certain 
numerical changes and additions as 
well as a narrative text to be incorpo¬ 
rated into Table S-3 of 10 CFR Part 51 
under the subheading entitled "Ef¬ 
fluents—Radiological (curies). Gases 
(including entrainment).** 

Disposition of Issues Raised in the 
Petition 

With regard to the first issue raised 
by the petition, the current Table S-3 
value for Radon-222 is incorrect and 
does not include: 


Estimates of radon released from 
mining operations. 

Estimates of releases of radon from 
interim tailings piles after the mill has 
shut down and during the ensuing 
period while the tailings pond is eva¬ 
porating and before stabilization pro¬ 
grams are completed. 

Estimates of releases of radon from 
stabilized mill tailings piles. 

At the time the Staff developed the 
Table S-3 value for radon, the Staff 
did not have sufficient data to quanti¬ 
fy the releases from radon Involved in 
the mining of uranium. The Staff was 
unable to find any field data for radon 
emissions but field measurements 
taken by the Bureau of Mines for 
radon concentrations in open pit 
mines revealed no significant alpha 
concentrations. 

Even though there was no meaning¬ 
ful field data for estimating a specific 
radon release quantity, the Staff was 
able to conclude that radon concentra¬ 
tions away from the immediate vicini¬ 
ty of the mine would not be detectable 
against natural background. This 
Staff conclusion was supported by con¬ 
clusions reached in the BEIR report 1 
and the U.S. Environmental Protec¬ 
tion Agency report, "Estimates of Ion¬ 
izing Radiation Doses in the United 
States 1960-2000.’** both of which are 
cited in WASH-1248. 

With regard to milling, estimates of 
releases from interim tailings piles 
were not included because it was as¬ 
sumed that these piles remained wet 
until stabilized and therefore did not 
permit significant releases of radon. 
The Staff considered available infor 
mation, particularly the report of the 
U.S Environmental Protection Agency 
entitled, "Estimates of Ionizing Radi¬ 
ation Doses in the United States 1960- 
2000" to determine releases from sta¬ 
bilized piles. This document reported 
the results of studies made at active i 
and inactive mill sites with covered 
and uncovered tailings which showed 
no significant radiation exposure to 
the public. Based on these studies, the 
Staff concluded in WASH-1248, B-23, 
that population doses attributable to 
the uranium milling industry would 
not be distinguishable from natural 
background radiation. 

However, since the original Table S- 
3 was promulgated, new estimates of 
releases have been devised that re¬ 
quire upward revision of the value for 
radon in Table S-3. Therefore, the 


^‘The Effects on Populations of Exposure 
to Low Levels of Ionizing Radiation.’’ 
Report of the Advisory Committee on the 
Biological Effects of Ionizing Radiation 4 
(BEIR). Nat l. Ac. Sci., Nat'l Res. Council, 
Washington. D.C.. (Nov. 1972). P. 15. (Cited 
In WASH-1248 at p. A-4). 

* ORP/CSD 72-1, Estimates of Ionizing 
Radiation Doses in the United States 1960- 
2000, U.S. Env. Prot. Agency (Aug. 1972), p. 

27. (Cited in WASH-1248 at p. A-4). 
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Commission is amending Table S-3 to 
eliminate the value for radon releases. 
This issue may henceforth be litigated 
in individual licensing proceedings 
since it is not now covered by the rule. 
A clarifying amendment to Table S-3 
to this effect is set forth below. 

The Commission intends to evaluate 
data that is being collected in a series 
of ongoing programs described below 
and will determine when the Generic 
Environmental Impact Statement 
I (GEIS) on uranium milling is issued 
whether to initiate a limited rulemak- 

* ing proceeding to include a revised 
value for Radon-222 in an updated 
Table S-3. In determining whether to 
initiate such a rulemaking, the Com¬ 
mission will evaluate the arguments of 
the NECNP petition. It will also con¬ 
sider statements made in a memoran- 

I dum written by Walter H. Jordan, a 
k member of the Atomic Safety and Ld- 

* censing Board Panel, to James R. 
I Yore, Chairman of the Atomic Safety 

and Licensing Board Panel. A copy of 
that memorandum, which raised issues 
j similar to those raised in the petition, 
is on file in the NRC public document 

I room. In any event, the Commission 
plans a general long-term effort to 
update the rule and the radon issue 
will be addressed then. 

The second and third issues raised 
j by the petition were specifically ad- 
j dressed when the Commission pub- 
1 lished a revised interim Table S-3 in 
I March of 1977 (42 FR 13803, March 
I 14. 1977). Interim Table S-3 contains 
i upward revisions of releases for both 
| Krypton-85 and Tritium. The differ- 
j ences between the petitioner’s esti- 
1 mates of releases and the NRC esti¬ 
mates are due to differences in the 
models. The basis for the NRC models 
is described in detail in NUREG-0116 
and 0216. 

Carbon-14 has been added to the in- 
* terim Table S-3. The differences be¬ 
tween petitioner’s estimates of re¬ 
leases and the NRC estimates are due 
to differences in models. The basis for 
the Carbon-14 model is described in 
NUREG-0116 and NUREG-0216. 

The petitioner’s fourth issue is that 
Table S-3 does not provide a meaning¬ 
ful representation of health effects. 
Health effects were addressed in 
NUREG-0216 in response to com¬ 
ments that the Commission should 
have considered them. How ? ever, the 
Commission decided to pattern the in¬ 
terim rule after the original S-3 Table 
which did not Include such effects in 
the actual table. The Commission im¬ 
plicitly addressed fuel cycle health ef¬ 
fects in the Statement of Consider- 

I ations accompanying Table S-3 when 
the Commission noted that “the envi¬ 
ronmental impacts of the uranium 
fuel cycle have been shown to be rela¬ 
tively insignificant.” * Accordingly, 

*39 FR 14188. 
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health effects were not discussed in in¬ 
dividual licensing proceedings until 
after the decision in Tennessee Valley 
Authority (Hartsville Nuclear Plant, 
Unite 1A. 2A. IB. and 2B), 5 NRC 92, 
103 (1977) where the Appeal Board re¬ 
quired that they be considered in con¬ 
nection with comparison ofthe urani¬ 
um and fossil fuel cycles. The Commis¬ 
sion believes that, for the present, the 
purposes of NEPA are advanced by 
discussing health effects in individual 
cases. To clarify this point, the Com¬ 
mission has removed all dose estimates 
attributable to gaseous effluents from 
the Footnotes in the Table and has 
amended Footnote 1 to indicate that 
health effects are not covered by the 
Table and may be litigated in individ¬ 
ual cases. 

To summarize the Commission's po¬ 
sition on the NECNP petition: 

1. The portion of the petition that 
recommends that Table S-3 be amend¬ 
ed to include upward revisions of the 
values for Krypton-85, Tritium and 
Carbon-14 was in effect granted, al¬ 
though the specific values suggested 
by the petitioner were not adopted. 
These values were revised upward 
when the Commission promulgated 
the Interim Table S-3 on March 14. 
1977 and are being reexamined during 
the final rulemaking proceeding on 
waste management and reprocessing. 

2. The portion of the petition that 
recommends that Table S-3 be amend¬ 
ed to include health effects is denied. 
The Commission has determined for 
the present that these effects should 
be dealt with in individual licensing 
proceedings rather than by rule. The 
effluent release data set forth in the 
revised Table shall provide the basis 
for derivation of population doses and 
resultant health effects in individual 
licensing proceedings. The Commis¬ 
sion will, at & later date, reexamine 
whether doses and health effects 
should be included in Table S-3. It will 
also address the question of what 
period of time should be used to calcu¬ 
late doses and health effects. These 
issues have been raised in the final ru¬ 
lemaking proceeding on waste manage¬ 
ment and reprocessing mentioned 
above and will be addressed in the 
overall revision of Table S-3 described 
below. 

3. The Commission agrees with that 
portion of the petition that recom¬ 
mends that the values for Radon-222 
in Table S-3 be amended. The Com¬ 
mission, however, is deferring institut¬ 
ing a rulemaking on this issue. The 
Commission recognizes that radon re¬ 
leases from the fuel cycle must be con¬ 
sidered in licensing decisions. Pending 
generic consideration of this issue, 
radon released from the fuel cycle can 
be considered in individual proceed¬ 
ings. 

Petitioner has asserted that the 
NRC should halt licensing until the 
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issues raised by the petition are re¬ 
solved. The Commission believes that 
the clarifying amendment now issued 
removes any need for a blanket post¬ 
ponement of licensing. Some issues 
raised by the petition have already 
been resolved by the Commission. 
Other issues, particularly those relat¬ 
ing to Radon-222 and health effects, 
may be considered in individual cases. 
The Commission believes that the in¬ 
formation that is presently available 
should enable individual licensing 
boards to evaluate the significance of 
fuel cycle radon releases in striking 
the environmental cost-benefit bal¬ 
ance for a nuclear power reactor. 4 The 
Commission has chosen to leave these 
issues open for litigation in individual 
proceedings, rather than freeze by an 
Immediate rulemaking the form such 
an evaluation should take, in order 
that experience with varying ap¬ 
proaches may be gathered as a possi¬ 
ble basis for generic rule later on. 
Also, much new information relevant 
to the environmental impacts of radon 
will soon become available. When the 
Commission considers environmental 
impacts in individual licensing actions, 
it need not also consider them generi- 
cally. NRDC v. NRG 547 F. 2d 633. 641 
(D.C. Cir. 1976) cert granted. 429 UJS. 
1090 (1977) (No. 76-419). Accordingly, 
the Commission denies petitioner's re¬ 
quest to halt licensing of reactors. 

The Commission does not believe it 
is necessary to now reopen all proceed¬ 
ings where licenses have already been 
issued. With regard to the most seri¬ 
ous issue, radon releases, as discussed 
below, a number of programs are in 
progress to gather additional informa¬ 
tion on the environmental impacts of 
mining and milling. Upon completion 
of these programs, the Commission 
may reassess its conclusions as to the 
acceptability of the environmental im¬ 
pacts from mining and milling. Exist¬ 
ing licenses may be reevaluated at that 
time if the data warrants it. It does 
not seem likely that any radon hazard 
associated with continued construction 
or continued operation of reactors in 
the interim will be significant. The 
short term releases of radon from mill 
tailings will be small, and steps can be 
taken in the future to reduce long¬ 
term releases.* If, however, anyone be- 


4 It remains up to the licensing board, 
however, to determine in the first instance 
whether the evidence actually presented to 
it by the parties and the NRC staff is suffi¬ 
cient to sup port an environmental analysis 
that meets NEPA standards. 

•The NRC Staff is currently requiring ap¬ 
plicants for uranium miU licenses to commit 
to plans for tailings disposal in accordance 
with Interim criteria developed by the Staff 
for tailings waste management and disposal. 
Key features of these interim criteria in¬ 
clude requirements to (a) locate the tailings 
isolation area such that disruption and dis¬ 
persion by natural forces are minimized, (b) 
Footnotes continued on next page 
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lieves that the circumstances of a par¬ 
ticular case dictate that a license 
should be reexamined to take into ac¬ 
count new information on radon or on 
the other subjects on which the 
amendments set forth below would 
now permit case-by-case adjudication, 
then an appropriate request for en¬ 
forcement action can be filed under 10 
CFR §2.206. 

Where limited work authorizations, 
construction permits, or operating li¬ 
censes have been issued but proceed¬ 
ings are still pending before Licensing 
or Appeal Boards, evidence on radon 
releases shall be received as follows: In 
proceedings pending before licensing 
Boards, the Commission hereby di¬ 
rects the Licensing Boards to reopen 
the record on NEPA issues for the 
limited purpose of receiving new evi¬ 
dence on radon releases and on health 
effects resulting from radon releases. 
Where cases are pending before 
Appeal Boards, the Appeal Boards are 
also directed to reopen the records to 
receive new evidence on radon releases 
and on health effects resulting from 
radon releases. 

LWA’s, construction permits, or op¬ 
erating licenses already issued shall 
remain effective unless a stay of the 
decision issuing the license or LWA is 
granted upon request of a party pursu¬ 
ant to the criteria set forth in 10 CFR 
§ 2.788. 


Footnotes continued from last page 
reduce the release of radon from the tail¬ 
ings disposal area to about twice the release 
rate in the surrounding environs, and (c) 
eliminate the need for routine long-term 
monitoring and maintenance programs. 

Licensees have proposed various methods 
to meet the performance objectives. One is 
a surface burial method whereby radon con¬ 
trol and Isolation is achieved through place¬ 
ment of a clay cap over the tailings covered 
by an overburden of several feet of soil with 
appropriate consideration given to minimiz¬ 
ing effects of wind and soil erosion. 

A more recent method that has been pro¬ 
posed consists of below grade burial of the 
tailings to provide increased assurance that 
tailings will remain isolated for long periods 
of time. This kind of disposal virtually 
eliminates potential for disturbance by nat¬ 
ural erosion forces and makes possible in¬ 
creased attenuation of radon releases. 
Return of the tailings to open minepits has 
been selected as the tailings disposal 
method for one of our applicants. Below 
grade disposal is being evaluated as the 
prime option for other mills currently un¬ 
dergoing license review. 

The generic environmental impact state¬ 
ment on uranium milling presently being 
prepared by the Commission is considering 
a wide range of alternatives similar to those 
previously evaluated by Oak Ridge National 
Laboratory (ORNL-4903). For example, it 
will evaluate alternatives which entail re¬ 
moving radioactivity from the tailings. 

On the basis of the Staff’s reviews of rec¬ 
lamation plans employing surface burial or 
below grade burial methods, the Staff has 
advised the Commission that steps such as 
those described above, can be taken in the 
future to reduce long-term releases from 
tailings disposal sites. 


Ongoing Programs 

The Commission has a number of 
programs In progress, some of which 
will supply data necessary for a gener¬ 
ic resolution of issues not now covered 
in Table S-3: 

Waste management and reprocess¬ 
ing. The Commission recently pub¬ 
lished a revised interim Table S-3 (42 
FR 13803, March 14, 1977) along with 
suppo rting documents, NUREG-0116 
and NUREG-0216. The Commission 
has already begun to conduct rulemak¬ 
ing proceedings to replace the interim 
Table S-3 with an updated rule in the 
areas of fuel reprocessing and waste 
management. • 

Milling . Preparation of a draft Ge¬ 
neric Environmental Statement 
(GEIS) on mill tailings is underway 
and is expected to be made available 
for public comment in September 
1978. In conjunction with preparation 
of this statement, an extensive multi¬ 
year field measurement program was 
initiated in early 1977 to develop data 
to estimate effluent release rates from 
mills and stacks, from ore piles and 
from tailings piles. These studies will 
also measure offsite concentrations to 
evaluate transport information and 
the significance of food ingestion 
pathways. Specific laboratory studies 
are also being conducted to estimate 
radon emissions from tailings piles 
both during operation and following 
stabilization. More recently, a general 
study was initiated as part of the 
GEIS to evaluate the long term stabil¬ 
ity of mill tailings disposal alterna¬ 
tives. Data from these studies is ex¬ 
pected to become available in the 
summer of 1978. As a result of these 
studies the Commission will evaluate 
whether levels of radon releases 
should be further reduced. 

The Commission will explore several 
alternatives to determine what level of 
reduction of releases is environmental¬ 
ly acceptable including reduction of 
radon releases to natural background 
levels and reduction of releases to 
amounts equal to releases had no 
mining or milling taken place. 

Mining. A 2-year research program 
was initiated in the fall of 1977 to 
obtain measurements of radon-222 at 
underground and open pit mines. The 
initial measurements from under¬ 
ground mines are expected early in 
1978. Information from this program 
and from research on uranium mills 
might provide a basis for the limited 
rulemaking proceeding on radon de¬ 
scribed above. As was stated previous¬ 
ly, the Commission will make the de¬ 
termination whether to initiate such a 
limited proceeding after the draft 
GEIS on milling is issued. 


•Nothing In this Notice should be con¬ 
strued as affecting in any way the scope of 
the final rulemaking proceeding on waste 
management and reprocessing. 


Overall update of Table S-3. In addi¬ 
tion to the aforementioned programs, 
the Commission has announced its in¬ 
tention to initiate a long-term effort 
to completely update the rule in all 
areas of the fuel cycle. (42 FR 26987, 
May 26, 1977). Specific efforts to pro¬ 
duce a completely updated and revised 
Table S-3 and supporting document 
for the entire fuel cycle have begun. A 
technical assistance contractor to i; 
work with the NRC Staff is now being 
selected. The contractor will first ana¬ 
lyze the format and content of Table 
S-3 to determine the method for most 
effectively characterizing environmen¬ 
tal impacts. The contractor will col¬ 
lect, evaluate, and synthesize the re¬ 
sults from a wide range of applicable 
NRC research and study programs. 
The major research programs include 
field measurements of radon releases 
from mining and the GEIS on milling, 
as discussed above. In addition, em¬ 
phasis will be given to NRC studies of ; 
occupational exposure, decommission¬ 
ing, and non-radiological effluents. 
The importance of new concepts and 
technologies, such as centrifuge en¬ 
richment, mining by in-situ leaching, 
spent fuel storage, and disposal will be 
evaluated. 

Immediate Clarifying Changes 

The amendments to Table S-3 set 
forth below clarify that the Table does 
not cover: 

Estimates of radon released; 

Health effects. 

Accordingly, pursuant to the Atomic 
Energy Act of 1954, as amended, the 
Energy Reorganization Act of 1974, as 
amended, the National Environmental 
Policy Act of 1969, as amended, and | 
section 553 of Title 5 of the United 
States Code, the following amend¬ 
ments to 10 CFR Part 51 are published 
as a document subject to codification. 
Since the amendments are of a clarify¬ 
ing nature, serve to relieve a restric¬ 
tion, and are necessary to enable cor¬ 
rect information regarding fuel cycle 
environmental impacts to be utilized 
in ongoing and future licensing pro¬ 
ceedings, the Commission has found 
that good cause exists for omitting 
notice of proposed rulemaking and 
public procedure thereon, and that 
the amendments may be made effec¬ 
tive upon publication. 

In Table S-3—Summary of environ¬ 
mental consider ation s for uranium 
fuel cycle, of 10 CFR Part 51, (a) the 
entry for Radon-222 under '‘Ef¬ 
fluents—radiological (curries)" and ! 
the accompanying textual material 
which now reads: 

~Rn-222 — 74.5 Principally from milling 

operations and excludes 
contributions from , 

mining.” 

is revised to read as follows; 

”Rn-222 — Presently under reconsid¬ 

eration by the Commls 
slon.” 
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and (b) footnotes 5 and 6 accompany¬ 
ing the Table are deleted and footnote 
1 is amended to read as follows: 

•• * In some cases where no entry appears 
it is clear from the background documents 
that the matter was addressed and that, in 
effect, the Table should be read as if a spe¬ 
cific zero entry had been made. However, 
there are other areas that are not addressed 
at all in the Table. Table 8-3 does not in¬ 
clude health effects from the effluents de¬ 
scribed in the Table, or estimates of releases 
of Radon-222 from the uranium fuel cycle. 
These issues which are not addressed at all 
by the Table may be the subject of litiga¬ 
tion in individual licensing proceedings. 
Data supporting this Table are given in the 
'Environmental Survey of the Uranium Fuel 
Cycle.' WASH-1248. April 1974; the ‘Envi¬ 
ronmental Survey of the Reprocessing and 
Waste Management Portions of the LWR 
Fuel Cycle,' NUREG-0116 (Supp. 1 to 
WASH-1248); and the ‘Discussion of Com¬ 
ments Regarding the Environmental Survey 
of the Reprocessing and Waste Manage¬ 
ment Portions of the LWR Fuel Cycle/ 
NUREG-0216 (Supp. 2 to WASH-1248). The 
contributions from reprocessing, waste man¬ 
agement and transportation of wastes are 
maximized for either of the 2 fuel cycles 
(uranium only and no-recycle). The contri¬ 
bution from transportation excludes trans¬ 
portation of cold fuel to reactor and of irra¬ 
diated fuel and radioactive wastes from a re¬ 
actor which are considered in Table S-4 of 
sec. 51.20(g). The contributions from the 
other steps of the fuel cycle sue given in col¬ 
umns A-E of Table S-3A of WASH-1248." 

3. The second sentence of 10 CFR 
§ 51.20(e) is amended to read as fol¬ 
lows: 

‘‘No further discussion of the envi¬ 
ronmental effects addressed by the 
Table shall be required/* 

Effective date: The foregoing 
amendments take effect on April 14, 
1978. 

(Sec. 102, Pub. L. 91-190, 83 Stat. 853. as 
amended. Pub. L. 94-83. 89 Stat. 424 (42 
U.S.C. 4332); Sec. 181. as amended. Pub. L. 
83-703, 68 Stat. 948 (42 U.S.C. 2201); Sec. 
202. Pub. L. 93-438, 88 Stat. 1244 (42 U.S.C. 
5842); Pub. L. 89-554. 80 Stat. 383 (5 U.S.C. 
553).) 

Copies of the petition for rulemak¬ 
ing. the associated public comments, 
and the Commission’s letter to the pe¬ 
titioner are available for inspection or 
publication in the Commission’s Public 
Document Room at 1717 H Street, 
NW.. Washington. D.C. 20555. 

Dated at Washington, D.C. this 11th 
day of April, 1978. 

For the Nuclear Regulatory Com¬ 
mission. 

Samuel J. Chile. 

Secretary of the Commission. 

1FR Doc. 78-9952 Filed 4-13-78; 8:45 ami 
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CHAPTER II—FEDERAL ENERGY 
ADMINISTRATION 1 

PART 205—ADMINISTRATIVE 
PROCEDURES AND SANCTIONS 

1978 Interpretations of the General 
Counsel 

AGENCY: Department of Energy. 
ACTION: Notice of Interpretations. 

SUMMARY: Attached are the Inter¬ 
pretations issued by the Office of the 
General Counsel of the Department of 
Energy under 10 CFR Part 205, Sub- 
part F, during the period March 1, 
1978 through March 31, 1978. Also at¬ 
tached is a copy of a delegation of au¬ 
thority by the General Counsel effec¬ 
tive April 6, 1978, authorizing the As¬ 
sistant General Counsel for Interpre¬ 
tations and Rulings to issue Interpre¬ 
tations. 

FOR FURTHER INFORMATION 
CONTACT: 

Diane Stubbs, Office of the General 
Counsel, Department of Energy, 
12th and Pennsylvania Avenue NW., 
Room 1121, Washington, D.C. 20461, 
202-566-9070. 

SUPPLEMENTARY INFORMATION: 
Interpretations issued pursuant to 10 
CFR Part 205, Subpart F, are pub¬ 
lished in the Federal Register in ac¬ 
cordance with the editorial and classi¬ 
fication criteria set forth in 42 FR 
7923, February 8, 1977, as modified in 
42 FR 46270, September 15, 1977. 

These Interpretations depend for 
their authority on the accuracy of the 
factual statement used as a basi s for 
the Interpretation (10 CFR 
205.84(a)(2)) and may be rescinded or 
modified at any time (8 205.85(d)). 
Only the persons to whom Interpreta¬ 
tions are addressed and other persons 
upon whom Interpretations are served 
are entitled to rely on them 
(8 205.85(c)). An Interpretation is 
modified by a subsequent amendment 
to the reguiation(s) or ruiing(s) inter¬ 
preted thereby to the extent that the 
Interpretation is inconsistent with the 
amended regulation(s) or ruling(s) 
(8 205.85(e)). In addition, the Interpre¬ 
tations published below are subject to 
appeal pursuant to 8 205.86 as it exist¬ 
ed prior to the amendment of DOE’s 
procedural regulations (43 FR 14436, 
April 6, 1978), which eliminated ad¬ 
ministrative appeals of Interpretations 
issued after April 1, 1978. The Inter¬ 
pretations appended hereto are pub¬ 
lished today only for general guidance 
in accordance with the reasons set 
forth in the Notice first cited above. 


‘Editorial Note.— Chapter n will be ren¬ 
amed at a future date to reflect that it con¬ 
tains regulations administered by the Eco¬ 
nomic Regulatory Administration of the De¬ 
partment of Energy. 


Issued in Washington, D.C., April 11, 
1978. 

William S. Heftelfinger, 
Director of Administration, 
Department of Energy. 

Appendix I 

No., to, date, category 

1978-6—Mobley Oil Co.. March 16. price. 
1978-7—Amoco Oil Co., March 18, price. 
1978-8—Mobil Oil Corp.. March 18. price. 
1978-9—H. H. Weinert Estate. March 18, 
price. 

1978-10—Tesoro Petroleum Corp., March 
24, price/allocation. 

Interpretation 1978-6 

To: Mobley Oil Co. 

Date: March 16. 1978. 

Rules Interpreted: 8 212.75, Ruling 1975-15, 
Ruling 1977-2. 

Code: GCW-PI-Unitization, BPCL. 

Facts 

Mobley Oil Co. (Mobley) Lb the producer- 
operator of the Lewisville Smackover Lime 
Unit, an enhanced recovery project located 
in Lafayette County, Arkansas. According to 
its submission, the various leases which 
comprise this unit were unitized on May 1, 
1975 by order of the Arkansas Oil and Gas 
Commission and at that time their produc¬ 
tion patterns were significantly altered. 

After the publication of Ruling 1975-15 on 
September 4, 1975, by the Federal Energy 
Administration (FEA). a predecessor agency 
of the Department of Energy. Mobley deter¬ 
mined and certified a unit base production 
control level (BPCL) for the Lewisville 
Smackover Lime Unit. Mobley continued to 
utilize the unit BPCL computer pursuant to 
Ruling 1975-15 after the FEA promulgated 
a new 8 212.75 (effective February 1, 1976). 
However. foUowlng the amendment of 
§ 212.75 by the FEA (effective September 1, 
1978), Mobley recalculated its unit BPCL in 
accordance with that regulation. Due to 
Mobley’s uncertainty as to the application 
of 8 212.75 to its unit's operations, Mobley 
calculated two unit BPCL’s after September 
1, 1976—one in accordance with Ruling 
1975-15 and the other pursuant to 8 212.75. 
Since that time, Mobley has placed in an 
escrow account the difference between the 
production proceeds which would have been 
received under Ruling 1975-15 and those ac¬ 
tually received by its application of 8 212.75. 

ISSUE 

May Mobley utilize the provisions of 
8 212.75 to compute a unit base production 
control level for the Lewisville Smackover 
Lime Unit, which was unitized and signifi¬ 
cantly altered its producing patterns in May 
1975? 

Interpretation 

It has been concluded that units which 
initiated enhanced recovery operations or 
significantly altered producing patterns 
prior to February l, 1976, may not utilize 
8 212.75 for computation of their unit base 
production control levels (BPCL’s). 

On August 31, 1975, the FEA issued 
Ruling 1975-15, 40 FR 40832 (September 4, 
1975), which represents the agency's first 
ruling discussing the concept of a unitized 
property. The ruling provides with respect 
to post-1972 unitization: 

‘‘In the case of a property that was unit¬ 
ized after calendar year 1972, the need for 
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comparison of like quantities requires the 
producer in computing the BPCL to mea¬ 
sure and total the individual 1972 monthly 
production levels for each of the leases that 
now comprise the unit. Accordingly, for ex¬ 
ample. where a unit consists of several 
leases that were unitized in 1973, the prop¬ 
erty consists of the unit, and the BPCL is 
the total 1972 monthly production from all 
of the several leases that now comprise the 
unit. Under no circumstances, therefore, 
would a post-1972 unitization create a ‘new’ 
property, i.e., one that has no BPCL” 

Thus, in order to determine the BPCL for 
a property which was unitized after 1972 
(and prior to February 1, 1976), Ruling 
1975-15 requires the aggregation on a 
month-to-month basis of the 1972 produc¬ 
tion and sales from the separate leases com¬ 
prising the unit. Consequently, the amounts 
of new and released crude oil available for 
sale from the unit would be derived by com¬ 
paring a particular month’s production and 
sale to the unit’s BPCL 

On December 22, 1975, the Energy Policy 
and Conservation Act (EPCA) was enacted 
into law (Pub. L 94-163). Section 401 of the 
EPCA amended the Emergency Petroleum 
Allocation Act of 1973 (EPAA) by adding a 
new § 8, which set forth a crude oil pricing 
scheme.* One aspect of this pricing mandate 
required the President to adopt implement¬ 
ing regulations to be made effective **(n)ot 
later than the first day of the second full 
calendar month following the date of enact¬ 
ment of (section 8).” 

In connection with the first stage rule- 
making to implement the pricing policy of 
the EPCA. the FEA on February 1, 1976, re¬ 
scinded portions of Ruling 1975-15 ab initio 
to permit producers of unitized properties 
to determine quantities of upper tier crude 
oil on a lease-by-lease basis until enhanced 
recovery operations had begun or until such 
time as there was *'a significant alteration in 
producing patterns.” 41 FR 4931 (February 
3. 1976). In addition, the FEA on that date 
adop ted a new unitized property rule (10 
CFR 212.75) which applied to enhanced re¬ 
covery units. It provided in part: 

“(a) Rule, A producer shall as of the date 
of implementation of enhanced recovery op¬ 
erations on a unit or as of the date produc¬ 
tion patterns with respect to individual 
leases within a unit are substantially altered 
(whichever date occurs first), establish a 
unit base production control level for the 
unit.” 

For purposes of this new rule, a unit 
BPCL was defined as: 

. . the total number of barrels of old 
crude oil (1) produced and sold from all 
properties that constitute the unit, plus (2) 
the total number of barrels of crude oil pro¬ 
duced from all stripper well leases that con¬ 
stitute the unit during the 12 month period 
Immediately preceding the establishment of 
a unit base production control level for the 
unit, such total divided by 365, multiplied 
by the number of days in that particular 
month.” 

The preamble to the final rulemaking pro¬ 
mulgating 9 212.75 suggests that the regula¬ 
tion was not intended to apply to enhanced 
recovery units unitized prior to the regula¬ 


*Although the EPCA makes reference to 
providing incentives for enhanced recovery 

units, there is no express language in either 
the act or in its legislative history Indicating 
a congressional Intent that such incentives 
should be applied to pre-existing enhanced 
recovery projects. 
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tion’s effective date of February 1, 1976. 41 
FR 4931 (February 3, 1976). In discussing 
the impact of the BPCL regulation on the 
prospective unitization of properties, the 
February 1 notice stated: 

“FEA believes that to whatever extent the 
prior regulations might have acted as a dis¬ 
incentive to unitization, this disincentive 
should be largely eliminated under the re¬ 
vised BPCL associated with the EPCA-im- 
plementing regulations adopted today. Es¬ 
tablishing a BPCL based upon production 
and sale of old crude oil in 1975 will, for ex¬ 
ample. have the effect of eliminating all 
current cumulative deficiencies as of Febru¬ 
ary 1. 1976. Therefore, producer* would 
begin in February 1976, under the EPCA-im- 
plementing regulations, with revised BPCL’s 
and no production deficiencies. Once new 
crude oil is sold from a property after today, 
however, the cumulative deficiency provi¬ 
sions will begin to run anew if production 
and sale drop below the revised BPCL in 
any subsequent month to provide the addi¬ 
tional Incentive to maintain levels of in¬ 
creased production. Accordingly, there is 
not likely in the near future to be any sig¬ 
nificant disincentive to the prospective uni¬ 
tization of properties arising out of the po¬ 
tential loss of upper tier crude oil derived 
from production and sale in excess of a 
property’s BPCL even where the individual 
lease BPCL’s are combined to form a single 
BPCL for the unit. Moreover, the retroac¬ 
tive rescission of the portion of Ruling 1975- 
15 referred to above eliminates the most sig¬ 
nificant disincentives that producers had 
faced under prior regulations. 

“For units established later in 1976, or 
thereafter, when individual leases may 
again have accumulated deficiencies or 
fallen below their revised BPCL’s, a special 
rule for unitized properties was proposed 
for comment and is adopted today. This rule 
will permit the determination of quantities 
of new crude oil from enhanced recovery 
units to be based upon an even more current 
base level. This special BPCL rule will apply 
only to unitized properties, which will quali¬ 
fy for the special treatment at the time en¬ 
hanced recovery operations are commenced, 
or producing patterns are significantly al¬ 
tered in anticipation of enhanced recovery 
operations, ” (Emphasis added.) 

Thus, the FEA’s intent in adopting 
§212.75 was to eliminate on a prospective 
basis, effective February 1. 1976, certain dis¬ 
incentives to unitization which had existed 
under prior regulations. There is no evi¬ 
dence in the February 1 rulemaking that 
9 212.75 was Intended to apply to pre-Febru¬ 
ary 1976 enhanced recovery units. 

Furthermore, the February 1 notice clear¬ 
ly rescinds ab initio only those specific por¬ 
tions of Ruling 1975-15 which address the 
point at which a producer should begin 
treating an enhanced recovery unit as a 
single property for purposes of determining 
quantities of new and released (under prior 
regulations) crude oil. There is no other lan¬ 
guage in the February 1 notice directing the 
rescission or modification of Ruling 1975-15 
with respect to any time period prior to Feb¬ 
ruary 1. 1978, despite the fact that such 
matters were carefully considered by the 
FEA: 

“However, to ensure that any disincen¬ 
tives that might have existed under the 
prior regulations would not be carried over 
into the regulations adopted today, FEA 
considered in this rulemaking (A) the 
extent, if any, to which FEA should recon¬ 
sider in whole or in part Ruling 1975-15, in¬ 


cluding the effective date of any such revi¬ 
sions, and (B) whether any regulatory 
amendments are needed to remove disincen¬ 
tives that existed under prior regulations, as 
interpreted by Ruling 197S-15.” 41 FR 4931 
(February 3. 1976). 

The February 1 notice, moreover, conclud 
ed the discussion addressing the reconsider¬ 
ation of Ruling 1975-15 (which was restrict¬ 
ed to the aforementioned rescission) with 
the following language: 

“Except as discussed above. Ruling 1975- 
15 is affirmed in all other respects .” (Em¬ 
phasis added.) 

Therefore, at the time of the adoption of 
9 212.75, the February 1 notice reveals an 
intent by the FEA to limit the application 
of that regulation to units which were unit¬ 
ized after February 1. 1976; with respect to 
those units which were unitized and had sig¬ 
nificantly altered their producing patterns 
prior to that date, producers were to contin¬ 
ue utilizing the guidelines set forth in 
Ruling 1975-15. 

Effective September 1, 1976, the FEA 
amended 9 212.75 to provide in relevant 
part: 

“Rule, With respect to each unitized prop¬ 
erty. a producer shall, as of the effective 
date of unitization, establish a unit base 
production control level. 

” ’Unit base production control level’ 
means, (1) the total number of barrels of old 
crude oil. as defined in 9 212.72, produced 
and sold during the 12 month period imme¬ 
diately preceding the establishment of a 
unit base production control level for the 
unitized property from all properties that 
constitute the unitized property; plus (2) 
the total number of barrels of crude oil pro¬ 
duced during the 12 month period immedi¬ 
ately preceding the establishment of a unit 
base production control level for the unit¬ 
ized property from all stripper well proper¬ 
ties that constitute the unitized property; 
divided by 365, and multiplied by the 
number of days in the particular month.” 

The preamble to the final rulemaking, 
issued on August 20, 1976, which amended 
9 212.75, also discussed enhanced recovery 
units. 41 FR 36171 (August 26, 1976). This 
discussion concerned the impact on en¬ 
hanced recovery units of the adopted 
amendments of 9 212.75 and concluded with 
the following language: 

“The foregoing clarifications and modifi¬ 
cations to the regulations concerning unit 
BPCL’s should serve effectively to remove 
any FEA regulatory impediments to the for¬ 
mation of units, and thereby facilitate the 
enhanced recovery projects such units are 
typically Intended to promote.” 

The August 20 notice excluded any lan¬ 
guage Indicating that 9 212.75 was intended 
to apply to enhanced recovery projects unit¬ 
ized prior to February 1.1976. Thus, neither 
the August 20 notice which adopted certain 
amendments to 9 212.75 nor the February 1 
notice which adopted the initial regulation 
provide any indication other than that the 
intended application of 9 212.75 was to be 
prospective. 

A few months after the August 20 notice, 
FEA issued a ruling which, among other 
things, specifically addressed the applica¬ 
tion of 9 212.75. Ruling 1977-2, 42 FR 4409 
(January 25, 1977), issued on January 10. 
1977, states in unambiguous language: 

“Section 212.75, adopted on February 1, 
1976, is applicable only to enhanced recov¬ 
ery unitized properties which established a 
unit BPCL on or after February 1 , 1976 .” 
[Emphasis added.] 
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In the case of units which significantly al¬ 
tered producing patterns and thus were re¬ 
quired to determine a unit BPCL prior to 
February 1, 1976. Ruling 1977-2 provides ex¬ 
plicit language directing that the BPCL 
computations be in accordance with Ruling 
11975-15: 

“Determination of new, released, and 
stripper well crude oil for units formed prior 
to that date on which unit BPCL regula¬ 
tions were adopted (February 1, 1976 for en¬ 
hanced recovery units and September 1, 
1976 for all units) are subject to the provi¬ 
sion s of FEA Ruling 1975-15 as modified on 
February 1. 1976." 

| Based on the foregoing, a unit in which 
producing patterns were significantly al¬ 
tered subsequent to 1972 and prior to Febru¬ 
ary 1. 1976 (the effective date of §212.75), 
may not compute its unit BPCL in accor¬ 
dance with that regulation, but must 
[comply with the requirements set forth in 
Ruling 1975-15. That ruling requires that 
such a unit must compute its unit BPCL by 
[aggregating the 1972 monthly production 
levels from all of the several leases which 
presently comprise the unit. In the alterna¬ 
tive. after January 31, 1976, §212.72 permits 
[the computation of a property’s BPCL to be 
based upon 1975 old crude oil production 
i levels.* 

“Base production control level” means: (1) 
[With respect to months ending prior to Feb¬ 
ruary 1, 1976: 

(A) If crude oil was produced and sold 
from the property concerned in every 
‘month of 1972, the total number of barrels 
of domestic crude oil produced and sold 
from that property in the same month of 
'1972; 

(B) If crude oil was not produced and sold 
from the property concerned in every 
month of 1972, the total number of barrels 
• of crude oil produced and sold from that 
^property in 1972, divided by 12; 

(2) With respect to months commencing 
'after January 31, 1976, except as provided in 
§212.76, either: 

(A) The total number of barrels of old 
[crude oil produced and sold from the prop¬ 
erty concerned during calendar year 1975. 
[divided by 365, multiplied by the number of 
days in the month in 1975 which corre¬ 
sponds to the month concerned; or 
| <B) If the producer elects to certify crude 
ioil sales for 1972 in accordance with 
t§ 212.131(a)(1), the total number of barrels 
[of crude oil produced and sold from the 
property concerned during the calendar 
•year 1972. divided by 366, multiplied by the 
^number of days during the month In 1972 
which corresponds to the month concerned. 

Accordingly, since the Lewisville Smack- 
pver Lime Unit was unitized in May 1975 
and significant alternations in producing 
patterns occurred at that time, the unit is 
precluded from using §212.75 for its unit 
[BPCL calculation and must therefore rely 
Kipon the guidelines set forth in Ruling 
p975-15 and Ruling 1977-2. These guidelines 
[require that the unit BPCL for the Lewis¬ 
ville Smackover Lime Unit be computed 
psing either the aggregate of monthly 1972 
fotai crude oil production from each of the 
properties which comprise the unit; or. after 
EFebruary l, 1976. in the alternative (pursu- 
:ant to § 212.72). the combination of 1975 old 
[crude oil production from each formerly 
Separate property (and after May 1, 1975. 
|the entire unit property) which is part of 
the unit, divided by 365, and multiplied by 


‘Section 212.72 provides in relevant part: 


the number of days of the month in 1975 
which corresponds to the month concerned. 

Interpretation 1978-7 

To: Amoco Oil Co. 

Date: March 18. 1978. 

Rules Interpreted: § 210.62. 

Code: GCW - PI - Normal Business Prac¬ 
tices. 

FACTS 

Amoco Oil Co. (Amoco), a wholly-owned 
subsidiary of Standard Oil Co. of Indiana, is 
a refiner as that term is defined in 10 CFR 
212.31 and is subject to t he re finer price reg¬ 
ulations set forth in 10 CFR Part 212, Sub- 
part E. Amoco sells motor gasoline to inde¬ 
pendent dealers and Jobbers at the whole¬ 
sale and retail level and through company 
owned outlets, which market the gasoline 
using the branded name “Amoco.” 

Prior to May 15. 1973, Amoco introduced a 
system which enabled purchasers holding 
Amoco credit cards to purchase various 
products and services, including motor gaso¬ 
line at Amoco retail outlets. Amoco controls 
and administers the Issuance of these credit 
cards. Amoco has entered into agreements 
with its dealers and Jobbers which obligate 
Amoco to purchase from the dealers and 
Jobbers credit card sales tickets for various 
merchandise and services sold by the deal¬ 
ers or Jobbers to retail consumers possessing 
Amoco’8 credit cards. One condition to 
Amoco’8 purchase of such tickets is that 
they must be properly printed on an im¬ 
printing machine authorized by Amoco. 

The credit card agreements between 
Amoco and its branded independent dealers 
and Jobbers are Independent contracts and 
do not contain terms or conditions for sale 
or delivery of covered products. Amoco has 
no policy which requires dealers to partici¬ 
pate in credit card agreements as a prerequi¬ 
site to sale or delivery of covered products. 
Nevertheless, over ninety-nine percent of 
Amoco’s independent dealers have entered 
into these credit card agreements. Non-par¬ 
ticipating dealers may make their own 
credit arrangements with their customers. 

As a normal business practice prior to, 
subsequent to and on May 15. 1973, Amoco 
has purchased imprinting machines and 
leased them to its dealers and Jobbers at an 
annual rental fee of $36.50. Amoco Is obli¬ 
gated pursuant to the rental agreement to 
provide repair and maintenance services re¬ 
sulting from normal usage of the imprinting 
machines. These Imprinting machine leases 
are also independent contracts, and do not 
contain terms and conditions for sale or de¬ 
livery of covered products, e.g. motor gaso¬ 
line, to Jobbers and dealers. Possession and 
use of designated imprinting machines Is a 
prerequisite to Amoco’s purchase of credit 
sales tickets. Most of the imprinting ma¬ 
chines currently in use were purchased by 
Amoco in the mid 1960’s and are antiquated 
and sometimes worn out. According to 
Amoco, when pur chase d these machines 
cost approximatel y XXX XX and would cost 
approximately XXXXXX if purchased 
today. 

Amoco desires to replace all of these im¬ 
printing machines with two new types of 
equipment. These new machines not only 
perform the same imprinting functions as 
the existing machines, but also provide the 
dealer with a continuous log of all credit 
card sales. The new machines would be the 
only machines authorized by Amoco for 
credit card imprinting use. so that each 
dealer or Jobber location would have to use 


this equipment as a condition to Amoco’s 
obligation to purchase the credit tickets. 
Each reseller location would be required to 
have at least one imprinter and one or more 
charge recorders. 

Amoco proposes to lease the new equip¬ 
ment to dealers at a rental of $60.00 per 
year for the imprinter plus $15.00 per year 
for each charge recorder. The new im¬ 
printers cost approximately xxxxxxx and 
each charge recorder costs approximately 
XXXXX. Amoco expects that the firm's 
return on investment from the leasing of 
these new machines, including depreciation 
and administrative expenses, will not exceed 
fifteen percent per annum spread over the 
reasonable life of the machines. Further¬ 
more, the anticipated return on Investment 
for Amoco should be less than half of that 
which the firm realized under the previous 
imprinting machine leases. 

Amoco’s marketing research involving 
tests of the new machines at 450 retail out¬ 
lets revealed that in many cases the use of 
the new devices resulted in a 20 percent 
saving to dealers in bookkeeping time relat¬ 
ed to credit card sales, improved accuracy in 
billing, and reduced losses due to fraud and 
lost tickets. The majority of dealers partici¬ 
pating in these tests, according to Amoco, 
approved of the firm’s adoption of these 
new machines. 

ISSUE 

Does 10 CFR 210.62(c) prohibit Amoco 
from increasing the rents charged to dealers 
and jobbers for the lease of higher cost new 
and improved credit card imprinting ma¬ 
chines used in the retail sale of motor gaso¬ 
line? 

Interpretation 

For the reasons set forth below, Amoco’s 
proposal as described above to increase the 
rents charged to its dealers for the use of 
the higher cost new and improved credit 
card imprinting mac hine s does not consti¬ 
tute a violation of 10 CFR 210.62(c). 

While prices, terms and conditions\>f con¬ 
tracts for ancillary services between pur¬ 
chasers and sellers of covered products are 
not subject to direct controls under the pric¬ 
ing and allocation regulations, the Depart¬ 
ment of Energy may lawfully restrict the 
imposition of such prices, terms and condi¬ 
tions which constitute a means to obtain a 
higher price than that permitted by the reg¬ 
ulations for a covered product. Marathon 
OU Co. v. F.E.A., 547 F.2d 1140 (TECA 1976) 
cert denied, 431 U.S. 983 (1977); See. Shell 
OU Co. v. F.E.A., 527 F.2d 430 (TECA 1975). 
Section 210.62(c), in pertinent part, provides 
that: 

Any practice which constitutes a means to 
obtain a price higher than is permitted by 
the regulations ... or to Impose terms or 
conditions not customarily Imposed upon 
the sale of an allocated product is a viola¬ 
tion of these regulations. Such practices in¬ 
clude, but are not limited to . . . tie-in 
agreements. ... or failure to provide the 
same services and equipment previously 
sold. 

The provisions of § 210.62(c) were Inter¬ 
preted in National Airlines, Inc., Interpreta¬ 
tion 1977-11 (May 28. 1977). with reference 
to airport fuel truck leasing agreements. 
The Interpretation concluded that: 

The extent to which it may be necessary 
to exercise control over delivery terms, 
prices charged for ancillary services or deliv¬ 
ery-related equipment rentals, In order to 
assure that price controls on the sale of pe- 
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trolcum products are not circumvented, de¬ 
pends upon the extent to which such items 
are Inseparably related to delivery of petro¬ 
leum products and the extent to which cir¬ 
cumvention of regulation concerning price 
or allocation of petroleum products appears 
to be involved. (Emphasis added.) 

Thus, the higher annual rents proposed 
by Amoco for the new imprinting machines 
may violate (210.62(c) if the firm’s proposal 
can be construed as a circumvention of the 
regulations to obtain a price higher than 
that permitted by the regulations. Ruling 
1975-4 considered whether a firm’s attempt 
to modify its storage tank leasing practices 
would constitute an impermissible price in¬ 
crease under (210.62(c). The Ruling con¬ 
cluded that charging a rent for propane 
storage tanks, previously offered free of 
charge, would constitute a means to obtain 
a price higher than that permitted by the 
regulations. However, Ruling 1975-11, when 
considering the permissibility of increasing 
the rent charged for new and higher cost 
propane storage tanks, distinguished Ruling 
1975-4 by stating: 

That ruling [1975-41, in effect, established 
a presumption that an increase in tank 
rental rates is regarded as an increase in the 
price of the product, and. as such, is regard¬ 
ed as a means to obtain a price higher than 
is permitted by the regulations. That pre¬ 
sumption is. however, overcome where, as 
here, the storage tanks being furnished 
have been acquired at higher cost and the 
amount of new or increased rent being 
charged for those storage tanks is reason¬ 
ably related to the increased costs of those 
storage tanks. 

Ruling 1975-11 permitted increased rental 
charges for new propane storage tanks 
where the cost of new storage tanks in¬ 
creased substantially, where the increase 
applied only to customers receiving new 
tanks, and where the increased rental 
charge reflected the increased cost of the 
new tanks spread over their reasonable 
useful life. In addition, the Increased cost of 
new storage tanks recouped In this manner 
could not be included as non-product cost 
Increases for purposes of justifying higher 
prices for propane or other covered prod¬ 
ucts. 

The situation considered In Ruling 1975- 
11 is analogous to the facts presented In this 
request. 4 Applying these principles, Amoco’a 
proposed credit card machine rental is di¬ 
rectly and reasonably related to the acquisi¬ 
tion costs of the new machines, reflecting 
an anticipated rate of return of less than 15 
percent per annum spread over the reason¬ 
able life of the machines. Additionally, the 
price of the new imprinting machines is sub¬ 
stantially greater than either the original or 
the replacement cost of the machines now 
In use. The rental increases will be absorbed 
only by the dealers which receive new ma- 


4 Ruling 1975-11 does not apply to refiners 
with regard to containers, since Increased 
container costs incurred by refiners are per¬ 
mitted to be recouped under the refiner’s 
cost allocation formulae now contained in 
(212.83<cX2XiUXEXVI). However, the guid¬ 
ance provided by the Ruling is applicable to 
Amoco’s situation, since the increased costs 
of new imprinting machines could not be 
and are not now, according to Amoco, being 
recouped under (212.83. Of course, should 
Amoco attempt to recoup increased imprint¬ 
ing machine costs as non-product costs, the 
firm would be ineligible also to increase the 
rental for the same machines. 
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chines; and such Increases will reflect the 
number of machines leased. Finally, the 
annual rental charge for the new equipment 
reflects a lower anticipated return on Invest¬ 
ment for Amoco and a lower percentage of 
the purchase price than the rental charge 
on the equipment now in use. Amoco’s im¬ 
plementation of its proposal to utilize new 
credit card imprinting and recording devices 
at an increased rental, therefore, does not 
appear to be a means to obtain a price 
higher than that permitted by the regula¬ 
tions and, consequently, Is not a violation of 
10 CFR 210.62(c). 

Interpretation 1978-8 

To: Mobil Oil Corp. 

Date: March 18. 1978. 

Rules Interpreted: ( 212.83<cX2XiiiXE). 

Code: GCW—PI—Refiner Price Formula, 
"N" Factor; Non-Product Cost Increases. 

PACTS 

Mobil Oil Corp. ("Mobil") is a refiner sub¬ 
ject to the petr oleum price regulations set 
forth In 10 CFR Part 212, Subpart E. 

Mobil is insured for all basic insurance 
coverage with independent Insurance carri¬ 
ers. On May 15, 1973, Mobil’s total insur¬ 
ance coverage for Fire and Extended Cover¬ 
ages and Public Liability Coverage included 
a deductible of $100,000. Because of sub¬ 
stantial Increases In the cost of insurance 
since May 15, 1973, Mobil elected to Increase 
its deductible to $1 million on January 1, 
1977. The increase in the deductible reduces 
the premiums Mobil pays its insurance car¬ 
riers. 

Mobil wishes to calculate its increased 
cost of insurance, for purposes of computing 
non-product cost increases under the price 
regulations, as though it were actually 
paying the higher premiums based on the 
$100,000 deductible. In Mobil's view, the dif¬ 
ference between the current market price of 
the policies with a $100,000 deductible and 
Mobil's current actual premium payments 
should be considered a "self-insurance cost" 
Increase, In order to encourage refiners to 
reduce actual costs wherever feasible. 

ISSUE 

May such "self-assurance’’ be considered a 
non-product cost under ( 212.83(cX2)(iiiXE)? 

Interpretation 

For the reasons noted below, self-insur¬ 
ance may not be considered a non-product 
cost under § 212.83(cX2XiliXE>. 

Under the refiner price regulations, the 
definition of “maximum allowable price" in¬ 
cludes increased product costs and increased 
non-product costs ({212.82). Section 
212.83(cK2XiiiXE), in allowing for non-prod¬ 
uct cost increases such as those relating to 
overhead, provides as follows: 

"Overhead cost increase is computed by 
applying the formula for above. For 
purposes of this computation *C’ is the 
dollar amount of costs of insurance, outside 
legal and accounting fees, and Inter-refmery 
transportation costa directly attributable to 
refinery operations, provided that such 
costa are computed according to the gener¬ 
ally accepted accounting practices and 
historically and consistently applied by the 
firm for certified annual reports." 

Thus, increased cost of insurance is an al¬ 
lowable overhead non-product cost Increase. 

Increased non-product costs, as set forth 
in the "E. 1 ” factor in (212.83, must be actu¬ 
ally "incurred." An incurred cost must be a 


known obligation to pay a specific amount 
and not merely a cost which is anticipated 
to be incurred in the future and thus not 
susceptible of precise and definite quantifi- 
cation. 1 By Increasing its deductible from 
$100,000 to $1 million. Mobil has not in- fl 
creased its Insurance costs under •« 
( 212.83(cX2XiliXE), but rather has merely I 
increased its potential risk of loss by becom 
ing a self-insurer for all losses up to $1 mil- I 
lion. Any increase in the cost of insurance 
must be based on premiums under the In 1 
surance policy actually purchased by Mobil '4 
and cannot be attributed to a higher cost in- I 
surance policy that Mobil declined to pur 9 
chase. For these reasons, we Interpret the ■ 
term "insurance" in the "overhead" catego 
ry of non-product costs under h 
( 212.83(cX2XiiiXE). to exclude "self-insur 
ance” as proposed by MoblL 

By increasing its deductible from $100,000 9 
to $1 million Mobil may well Incur actual ' 
unindemniflable losses which are larger, on 9 
the average, than those In prior years under 
the $100,000 deductible policies. However, 
only increases In certain specified categories 
of non-product costs may be passed through 
under the refiner price regulations. Al- 9 
though the number of such non-product 
categories was recently expanded In a rule¬ 
making proceeding in which the question of 
recovery of non-product cost increases was 
thoroughly reviewed,* no non-product cate¬ 
gory covering unindemnifiable losses due to 
fire, negligence and similar events or occur¬ 
rences was established. Furthermore, even if 
the regulations contained a general or mis¬ 
cellaneous non-product cost category which 
could be construed as including such losses, 
there would appear to be substantial diffi- I 
culties in computing increased losses In- I 
curred. Due to the irregularity and unpre- .1 
dictabtlity of such losses, it would appear 
necessary either to develop special rules for 
establishing average base period and cur¬ 
rent period losses to permit realistic mea¬ 
surement of increased losses incurred or to I 
handle such matters on a case-by-case basis 
through the exceptions process. According¬ 
ly, increased costs due to such losses 
(whether attributable to an increased de¬ 
ductible or otherwise) are not non-product 
cost increases within the meaning of 
§212.83(cX2XiilXE). 

Interpretation 1978-9 

To: H. H. Weinert Estate. 

Date: March 18, 1978. 

Rules Interpreted: (212.54, Ruling 1975-15. 
Code: GCW— PI—Stripper Well Lease Ex¬ 
emption, Unitization, Definition of 
Property. 

facts 

H. H. Weinert Estate (Weinert) is a crude 
oil producer and operator of the Miller- An¬ 
drews lease in White County, Ill., and is sub¬ 
ject to the price regulations set forth In 10 
CFR Part 212. Subpart D. 

On July 15. 1964, and until March 31, ( 
1977, the MilJer-Andrews lease was unitized 
with certain adjoining leasee, fee interests, I 
and units (“former unit components") to 
form the Weinert West Mill Shoals Unit 
(“the Unit”) in order to enhance crude oil I 
recovery. The unit agreement was terminat- 


4 See Standard Oil of California, 2 FEA 
(80,519 (January 29. 1975). See also 43 FR > 
5799 (February 10. 1978). 

•See 41 FR 31863 (July 30, 1978), 42 FR 
5023 (January 27, 1977). 
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[ ed on March 31, 1977. Prior to its termina¬ 
tion the Unit was treated as a single proper¬ 
ty and its crude oil production qualified for 
the stripper well exemption. 

Most of the wells located on the former 
unit components, other than the Miller-An- 
drews lease, have been abandoned due to de- 
| dining production. 

ISSUE 

Whether crude oil produced from the 
I Miller-Andrews lease qualifies for the price 
exemption applicable to "stripper well crude 
I oil" under 10 CFR 212.54. 

Interpretation 

All volumes of crude oil produced from 
I the Miller-Andrews lease qualify as exempt 
stripper well crude oil, notwithstanding the 
termination of the unit agreement. 

The price regulations applicable to pro¬ 
ducers of crude oil are applied on a proper¬ 
ty-by-property basis. For purposes relevant 
to this Inte rpretation, "property" is defined. 
In 10 CFR 212.72, as "the right to produce 
domestic crude oil, which arises from a lease 
or from a fee Interest." 

Ruling 1975-15 (40 FR 40832, September 
4, 1975) makes it clear that a pre-1972 uniti¬ 
zation of previously separate "properties" 
generally gives rise to a single "property," 
for purposes of the crude oil price regula¬ 
tions. As explained in Ruling 1975-15, "since 
the unit agreement signifies one right to 
produce crude oil arising from several leases 
or fee interests, the unit defines the proper¬ 
ty." Accordingly, inasmuch as the Unit was 
formed in 1964, it was appropriate to have 
treated the Unit as a single "property" for 
purposes of the crude oil price regulations. 
Ruling 1975-15 also explained that— 

"CTlhe subdivision after 1972 (through as¬ 
signment, creation of new leases, or other¬ 
wise) of a single right to produce crude oil 
llnto several rights to produce crude oil 

[does not] establish a new property. 

"Subdivision" includes termination after 
[1972 of a unit which previously qualified as 
a single "property." See Interpretation 
1977-46, 42 FR 1481 (January 10, 1978). In 
such cases the "property," for purposes of 
the crude oil price regulations, remains the 
unit even though terminated. The price of 
crude oil produced and sold from the "prop¬ 
erty" is determined by treating the former 
jnit components as though they contined to 
be a single "property." Therefore, the ter¬ 
mination of the Unit (in this case in 1977) 
does not alter the "property" for purposes 
of the crude oil price regulations in 10 CFR 
Part 212, Subpart D. The frame of reference 
by which the crude oil price regulations are 
applied remains unchanged. 

The price exemption provisions in 10 CFR 
e 212, Sub I >art C. include a provision, 

9 212.54(a), w’hich exempts from control the 
prices charged in the first sale of crude oil 
produced and sold from any "stripper well 
property." As defined in § 212.54(c), a "strip¬ 
per well property" is a "property" whose 
aveiage daii y production of crude oil per 
*eu did not exceed 10 barrels per day 


(luring any preceding consecutive 12-month 
"eriod beginning after December 31, 1972. 
ursuant to $212.54, once a "property" has 
Qualified for the exemption on the basis of 
its per-well production for any calendar 
year beginning after December 31. 1972, it 
exem Ption permanently, "not- 
wit ns tan ding any increased production 
ove the stripper well limit in a subsequent 
37599, September 7, 1976). 
i nus, since the same underlying concept 
property" that applies under the crude 


oil price regulations in 10 CFR Part 212, 
Subpart D. applies to the stripper well prop¬ 
erty exemption in 10 CFR Part 212, Subpart 
C. we conclude that that exemption contin¬ 
ues to apply to any and all production from 
the former unit components in this case, in¬ 
cluding the Miller-Andrews lease, regardless 
of current individual or aggregate unit com¬ 
ponent production levels. 

Interpretation 1978-10 

To: Tesoro Petroleum Corp. 

Date: March 24, 1978. 

Rules Interpreted: §§ 211.67(dX2) and 
212.53(a). 

Code: GCW—AI—Export Sales Deduction. 

pacts 

Tesoro Petroleum Corporation (Tesoro) is 
a “small refiner" and "independent refiner" 
as defined in 10 CFR 211.51. The Tesoro re¬ 
finery, located new Kenia Alaska, produces, 
among other things, low-sulphur residual 
fuel oil. Tesoro proposes to exchange on a 
one-time basis a specified quantity of low 
sulphur residual fuel oil manufactured at 
that refinery to a Japanese customer for 
consumption in Japan in return for an equal 
volume of low-sulphur residual fuel oil origi¬ 
nating from a source outside the United 
States for consumption on the United 
States East Coast. 

Tesoro proposes to deliver its residual fuel 
oil to its Japanese customer F.O.B. Kenai, 
Alaska, and will receive the corresponding 
matching volume of residual fuel oil F.OJ3. 
New York, N.Y. or another East Coast port. 
It is anticipated that the time interval be¬ 
tween the deliveries will be less than 30 
days. Tesoro does not expect to either give 
or receive location, grade or other differen¬ 
tials. In the event that the volumes ex¬ 
changed are not exactly the same, the party 
receiving the larger volume will compensate 
the other party at a rate to be negotiated at 
arms length and included in the executed 
exchange agreement. 

ISSUE 

Whether the proposed exchange consti¬ 
tutes an export sale of residual fuel oil 
under $211.67 (d)(2), which requires each 
refiner to deduct from its volume of crude 
oil runs to stills under the entitlements pro¬ 
gram the volume of its export sales under 
§ 212.53 of refined petroleum products and 
residual fuel oil. 

Interpretation 

For the reasons set forth below, it has 
been concluded that the volume of residual 
fuel oil exchanged by Tesoro for export pur¬ 
suant to this agreement would not be an 
export sale within the meaning of 10 CFR 
212.53(a), and therefore the volumes ex¬ 
changed are not required to be deducted 
from Tesoro's crude oil runs to stills under 
10 CFR 211.67(dX2). provided that the vol¬ 
umes of residual fuel oil exchanged are 
equal. If the volume of residual fuel oil de¬ 
livered by Tesoro to the foreign customer 
exceeds the volume of residual fuel oil re¬ 
ceived in exchange by it, the difference in 
volume would constitute an export sale by 
Tesoro to be deducted from its crude oil 
runs to stills under the entitlements pro- 
gra m by m eans of a retroactive adjustment. 

10 CFR 211.67(d)(2) provides, in pertinent 
part, that: 

"The volume of a refiner's crude oil runs 
to stills in a particular month for purposes 
of the calculations in paragraph (aXl) of 


this section [issuance of entitlements] and 
the calculations for the national domestic 
crude oil supply ratio shall be reduced by 
that refiner's volume of export sales under 
$ 212.53 of Part 212 of this chapter in that 
month of refined petroleum products • • • 
and residual fuel oil, including sales to a do¬ 
mestic purchaser which certifies the prod¬ 
uct Is for export • • • 

10 CFR 212.53(a) exempts "export sales" 
from the Department of Energy's (DOE) 
price regulations but does not define the 
term "export sales." 

In Interpretation 1977-16 (42 FR 31151, 
June 20. 1977), it was pointed out that 
export sales under 10 CFR 212.53(a) are 
those which produce revenues from foreign 
sources. The Interpretation also found that 
the export sales exemption was adopted to 
allow export sales to be made at the highest 
possible prices. Thus, if Tesoro and the Jap¬ 
anese firm exchange the same volumes of 
residual fuel oil no export sale will occur be¬ 
cause Tesoro will have received no sales rev¬ 
enue from a foreign source. 

This case appears virtually identical to In¬ 
terpretation 1977-36, Guam Oil and Refin¬ 
ing Company (GORCO) (42 FR 54270, Octo¬ 
ber 5. 1977), where it was found that a pro¬ 
posed time exchange of residual fuel oil be¬ 
tween Guam and a foreign destination 
would not require an adjustment under the 
export sales deduction of $211.67(dX2) as 
long as the exchange was equal. Interpreta¬ 
tion 1977-36 reasoned that: 

"• • • the policy underlying the loss o f en- 
titlements for export sales under 10 CFR 
211.67(d)(2), does not apply in this case. 
That statement of policy, set forth in the 
preamble to the amendments to that section 
issued on March 29, 1976 (41 FR 13899, 
April 1, 1976), notes that the entitlements 
program was established to equalize among 
all segments of the petroleum Industry the 
benefits of access to lower priced domestic 
crude oil whose celling price is low in com¬ 
parison to uncontrolled domestic or import¬ 
ed crude oil. Thus, the export deduction 
provision of the entitlements program is de¬ 
signed first to ensure that costs equalization 
benefits are not granted to the extent that a 
firm exports refined petroleum products or 
residual fuel oil and sells these products in 
the world market at uncontrolled prices and 
further to preserve the advantages of these 
costs benefits for domestic purchasers of pe¬ 
troleum products (id. at 13902). Allowing ex¬ 
ported refinery products to earn entitle¬ 
ments would, in effect, constitute a subsidy 
to foreign oil consumers. 

"Since GORCO does not propose any net 
export of residual fuel oil in this case, the 
cost equalization benefits of any and all en¬ 
titlements it receives will be retained in the 
domestic economy. Therefore, no export 
sales deduction is required. However, if a 
net export of a small volume of such oil re¬ 
sults from the failure of Firm X to deliver 
in exchange to GORCO as much residual 
fuel oil as GORCO delivers to Firm X, 
GORCO will be required to make a retroac¬ 
tive adjustment to its Form P-102-M-1 and 
reduce its crude oil runs to stills under the 
entitlements program by the net volume of 
residual fuel oil exported pursuant to the 
agreement." 

This Interpretation does not reach the 
questions which would arise if the inclusion 
of Alaskan North Slope oil in the exchange 
were to trigger the "limitation on exports" 
provision of the Trans-Alaskan Pipeline Au¬ 
thorization Act (Pub. L. 93-153; November 
16, 1973) which amends section 28 of the 


FEDERAL REGISTER, VOL 43, NO. 73—FRIDAY, APRIL 14, 1978 








15622 


RULES AND REGULATIONS 


Mineral Leasing Act of 1920 (30 U.S.C. 185) 
and/or provisions of the Export Administra¬ 
tion Amendments of 1977 (Pub. L. 95-52; 
June 22. 1977). which prohibit certain petro¬ 
leum exports unless established require¬ 
ments are met. 

Finally, although not raised by Tesoro. it 
should be noted that the entitlement reduc¬ 
tion provisions of § 211.67(dX4), as they 
apply to the supply of residual fuel oil into 
the East Coast market, would require 
Tesoro to report the exchange volumes 
landed in the East Coast market as “produc¬ 
tion • • • for sale'’ into that marketing area. 
In addition, the provisions of §211.87(aX3) 
would be Inapplicable to the volumes of re¬ 
sidual fuel oil landed by Tesoro into the 
East Coast market pursuant to the ex¬ 
change arrangement outlined herein above. 

Afpendix n 

DEPARTMENT OF ENERGY 
OFFICE OF GENERAL COUNSEL 

To the Assistant General Counsel for 
Interpretations and Rulings 

Pursuant to the authority vested in me as 
the General Counsel of the Department of 
Energy (“DOE”), there is hereby delegated 
to the Assistant General Counsel for Inter¬ 
pretations and Rulings the authority to 
issue Interpretations of all DOE regula¬ 
tions. except those regulations relating to 
functions solely within the jurisdiction of 
the Federal Energy Regulatory Commission 
and except as such authority is delegated to 
other Assistant General Counsels, and to 
sign any documents relating to such Inter¬ 
pretations submitted to the Federal Regis¬ 
ter for publication. 

The authority delegated herein shall not 
be further delegated, in whole or in part. 

In exercising the authority delegated by 
this Order, the delegate shall be governed 
by the rules and regulations of DOE and 
the policies and procedures prescribed by 
the Secretary or his delegates). 

All actions pursuant to any authority del¬ 
egated prior to this Order or pursuant to 
any authority delegated by this Order taken 
prior to and in effect on the date of this 
Order are hereby confirmed and ratified, 
and shall remain in full force and effect as 
If taken under this Order, unless or until re¬ 
scinded. amended or superseded. 

This Order is effective April 6, 1978. 

Eric J. Fygi, 
Acting General Counsel 

[FR Doc. 78-9948 Filed 4-13-78; 8:45 am) 


[6705-01] 

Title 12—Banks and Banking 

CHAPTER VI—FARM CREDIT 
ADMINISTRATION 

PART 612—PERSONNEL 
ADMINISTRATION 

General Rules For Banks and 
Associations 

AGENCY: Farm Credit Administra¬ 
tion. 

ACTION: Final rule. 


SUMMARY: The Farm Credit Admin¬ 
istration. by its Federal Farm Credit 
Board, took final action to update its 
General Rules for the banks and asso¬ 
ciations of the Farm Credit System. 
These amendments are being made to 

(1) eliminate language that is no 
longer applicable; and (2) reflect the 
name change of the Office of Credit 
and Operations to the Office of Super¬ 
vision. which occurred as a result of a 
reorganization of that office. These 
amendments will have no impact on 
the Farm Credit System. 

EFFECTIVE DATE: April 4. 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Jon F. Greeneisen, Deputy Gover¬ 
nor. Office of Administration. Farm 
Credit Administration, 490 I/Enfant 
Plaza SW., Washington. D.C. 20578, 
202-755-2181. 

SUPPLEMENTARY INFORMATION: 
Since these amendments are editorial 
changes of a technical nature, it is 
found that notice of proposed rule- 
making is unnecessary to the public 
interest. 

Chapter VI of Title 12 of the Code 
of Federal Regulations is amended by 
revising §§ 612.2071(c), 612.2170 (c)(2) 
and (c)(4) and 612.2270 as follows: 

§612.2071 Nondiscrimination in employ¬ 
ment. 


(c) Each Farm Credit institution 
which has 15 or more employees shall 
post and keep posted in conspicuous 
places upon its premises where notices 
to employees, applicants for employ¬ 
ment, and members customarily are 
posted a notice to be prepared or ap¬ 
proved by the Equal Employment Op¬ 
portunity Commission setting forth 
excerpts from or summaries of perti¬ 
nent provisions of the Civil Rights Act 
of 1964 and information pertinent to 
filing a complaint. 

§ 612.2170 Prohibited acts procedures. 

• » • • • 

(c) An officer of the bank is desig¬ 
nated. 

( 1 ) • * * 

(2) To report promptly in writing to 
the Deputy Governor, Office of Super¬ 
vision, cases arising under paragraphs 
(a) through (g) thereof; 

(3) • • • 

(4) To submit a semiannual report in 
writing of such actions to the Deputy 
Governor. Office of Supervision. 

§612.2270 Other reports to the Farm 
Credit Administration. 

A report of any violation or possible 
violation of a regulation in this Sub- 
part B shall be included in the loan 
transaction submission of any loan re¬ 


quiring the prior approval, advice, or 
counsel of the Deputy Governor, 
Office of Supervision. Such report 
shall be made even though the report 
required by §612.2170 is filed. The 
bank shall assure that all directors, of¬ 
ficers and employees shall be advised 
of the circumstances requiring reports 
under this section. 

(Secs. 5.9. 5.12, 5.18, 85 Stat. 619. 620. 631 ) 

Donald E. Wilkinson, 
Governor , 

Farm Credit Administration. 

[FR Doc. 78-9957 Filed 4-13-78; 8:45 am) 


[7535-01] 

CHAPTER VII—NATIONAL CREDIT 
UNION ADMINISTRATION 

PART 701—ORGANIZATION AND 
OPERATION OF FEDERAL CREDIT 
UNIONS 

PART 703—INVESTMENTS AND 
DEPOSITS 

Loans and Lines of Credit to Other 1 
Credit Unions and Nonmember 
Credit Unions 

AGENCY: National Credit Union Ad¬ 
ministration. 

ACTION: Final rule. 

SUMMARY: These rules implement | 
the provisions of the April 19, 1977, I 
amendments to the Federal Credit I 
Union Act (the Act) authorizing Fed- 1 
eral credit unions to invest in loans 1 
and lines of credit to nonmember j 
credit unions. These rules also update | 
existing rules for investing In loans to I 
other credit unions. 

DATES: These regulations are to be I 
effective May 1,1978. 

ADDRESSES: National Credit Union I 
Administration, 2025 M Street NW., I 
Washington, D.C. 20456. 

FOR FURTHER INFORMATION I 
CONTACT: 

Joseph Bellenghi, Assistant Admin is- 1 
trator for Examination and Insur- 1 
ance, at the above address. Tele- I 
phone: 202-254-8760. 

SUPPLEMENTARY INFORMATION: 
The amendments (Pub. L. 95-22, 91 
Stat. 49) to the Act required changes 
in the regulation which governs loans 
to other credit unions. That regulation 
is amended to set out the conditions 
upon which Federal credit unions may 
establish lines of credit for other 
credit unions. If a line of credit is es¬ 
tablished then the investing Federal j 
credit union must obtain certain finan-; 
cial information from the borrowing 
credit union annually. This require¬ 
ment is similar to the requirement im- 
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posed by § 701.9 of the National Credit 
Union Administration Rules and Reg¬ 
ulations on Federal credit unions that 
invest their funds in loans to other 
credit unions. 

The legislative history of the April 
19, 1977, amendments does not contain 
any specific directions for the Admin¬ 
istration to follow in setting maturity 
limits on loans or lines of credit ex¬ 
tended to other credit unions. A 
review of the current practices of state 
credit unions revealed that in many 
cases loans between credit unions are 
for periods shorter than one year. A 
one year maturity is also consistent 
with the lending practices of other fi¬ 
nancial institutions and with sound 
business policy. For these reasons the 
Administration has decided to retain 
the present one year maturity limita¬ 
tion on loans to other credit unions 
and to apply the same limitation to 
lines of credit. 

The regulation has been renumbered 
and moved to the part of the National 
Credit Union Administration Rules 
and Regulations governing invest¬ 
ments and deposits. Part 703, because 
Section 107(7) of the Federal Credit 
Union Act describes the power to 
make loans to and establish lines of 
credit with other credit unions as an 
investment power. 

Credit unions should note that the 
regulation only governs loans or lines 
of credit to “nonmember” credit 
unions. It, therefore, does not apply to 
loans or lines of credit granted by Cen¬ 
tral or Corporate Central Federal 
Credit Unions to their credit union 
members. 

Federal credit unions should also 
note that the one percent per month 
ceiling imposed on loans by Section 
107(5)(A)(vi) of the Federal Credit 
Union Act applies only to members. 
Therefore, Federal credit unions that 
elect to make loans or to extend lines 
of credit to nonmember credit unions 
will be subject to interest limitations, 
if any, set by applicable State law. 

The notice and public participation 
requirements of 5 U.S.C. 553 were not 
followed in connection with this revi¬ 
sion of §701.9, redesignated as §703.2. 
These procedures were found to be un¬ 
necessary because the revision merely 
conforms § 703.2 to the recent amend¬ 
ment of Section 107 of the Federal 
Credit Union Act and because the ex¬ 
isting requirements of § 701.9 are 
merely restated. 

Lawrence Connell, 
Administrator . 

March 29, 1978. 

Authority: Sec. .120, 73 Stat. 635 (12 
U.S.C. 1766) and Sec. 209, 84 Stat. 1104 (12 
U.S.C. 1789). 

Accordingly. 12 CFR Part 701 and 12 
CFR Part 703 are amended as follows: 

§701.9 [Deleted] 

(1) Delete §701.9. 


(2) Add new §703.2 to read as fol¬ 
lows: 

§ 703.2 Investment in loans to nonmember 
credit unions. 

(a) A Federal credit union may 
invest in loans to other nonmember 
credit unions including loans extended 
under a line of credit agreement, pro¬ 
vided: 

(1) The aggregate amount of all 
loans and credit limits established to 
nonmember credit unions does not 
exceed 25 per centum of the investing 
Federal credit union’s paid-in and un¬ 
impaired capital and surplus; 

(2) The maximum amount of a line 
of credit shall be stated in the line of 
credit agreement between the invest¬ 
ing and borrowing credit unions; 

(3) The terms and maturities of out¬ 
standing loans and the schedule of 
payments of principal balances out¬ 
standing under a line of credit do not 
exceed one year; and 

(4) The investment is approved by 
the board of directors, or its autho¬ 
rized executive or investment commit¬ 
tee. 

(b) Prior to making a loan or extend¬ 
ing a line of qredit, and annually in 
the case of an established line of 
credit, the investing Federal credit 
union shall obtain and retain on file 
the following documents from the bor¬ 
rowing credit union: 

(1) A current financial and statistical 
report; 

(2) A certified copy of the resolution 
of the board of directors or executive 
committee authorizing such borrow¬ 
ing; and 

(3) A written statement from the 
secretary of the borrowing credit 
union that the persons negotiating the 
loan or line of credit and executing 
the note or agreement are officers of 
the credit union and are authorized to 
act on its behalf and that the amount 
of loan or line of credit does not 
exceed the maximum borrowing au¬ 
thority of the borrowing credit union. 

(FR Doc. 78-10011 Filed 4-13-78; 8:45 am] 


[7510-01] 

Title 14—Aeronautics and Space 

CHAPTER V—NATIONAL AERONAU¬ 
TICS AND SPACE ADMINISTRA¬ 
TION 

PART 1221—THE NASA SEAL AND 
OTHER DEVICES, AND THE CON¬ 
GRESSIONAL SPACE MEDAL OF 
HONOR 

Subpart 1221.2—The Congressional 
Space Medal of Honor 

AGENCY: National Aeronautics and 
Space Administration. 


ACTION: Final rule. 

SUMMARY: This document amends 
the NASA regulations to provide for 
the Congressional Space Medal of 
Honor. The regulations prescribe pro¬ 
cedures for the nomination of an as¬ 
tronaut by the Administrator of the 
National Aeronautics and Space Ad¬ 
ministration (NASA) to receive the 
Medal. 

EFFECTIVE DATE: April 14. 1978. 

ADDRESS: Administrator, National 
Aeronautics and Space Administra¬ 
tion, Washington, D.C. 20546. 

FOR FURTHER INFORMATION 
CONTACT: 

Susan McGuire Smith, Office of 

General Counsel, National Aeronau¬ 
tics and Space Administration, 

Washington, D.C. 20546, 202-755- 

3924. 

SUPPLEMENTARY INFORMATION: 
On March 1, 1978, notice was pub¬ 
lished in the Federal Register (43 FR 
8267) inviting public comments not 
later than April 1, 1978, on the pro¬ 
posed amendment to Part 1221 to add 
a Subpart 2 on “The Congressional 
Space Medal of Honor.” The regula¬ 
tions were proposed in recognition of 
Pub. L. 91-96 which authorizes the 
President to award in the name of 
Congress “a medal of appropriate 
design, which shall be known as the 
Congressional Space Medal of Honor, 
to any astronaut who in the perfor¬ 
mance of his duties has distinguished 
himself by exceptionally meritorious 
efforts and contributions to the wel¬ 
fare of the Nation and of mankind.” 
The new Subpart 2 of Part 1221 was 
proposed to establish procedures for 
the nomination of an astronaut by the 
Administrator of NASA to receive this 
Medal. 

Comments were received from four 
persons. Some objected to the criteria 
for award of the Medal, stating their 
belief that these criteria were substan¬ 
tially the same as those for award of 
the Bronze Star, and therefore the 
effect is to derogate the Congressional 
Medal of Honor, after which the Con¬ 
gressional Space Medal of Honor ap¬ 
parently was named. 

Each of these individuals was pro¬ 
vided a copy of the public law that es¬ 
tablishes the criteria for award of the 
Medal. Since these criteria were estab¬ 
lished by Congress, NASA believes it 
would be inappropriate to set different 
criteria in its regulations. 

NASA does regard this Medal as the 
highest civilian award that can be 
made to an astronaut and intends to 
nominate individuals sparingly. 

One individual suggested that the 
Medal be given a different name. 
Again, because its name was estab¬ 
lished by Congress, NASA believes it 
would be inappropriate to change the 
name by regulation. 
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After consideration of these com¬ 
ments, the amendment to Part 1221 is 
adopted without change, as set forth 
below: 

1. 14 CFR Part 1221 is amended by: 

(a) Revising the Part heading as set 
forth above. 

(b) Redesignating §§1221.100 
through 1221.117 as Subpart 1221.1 
with the following Subpart heading: 

Subpart 1221.1— NASA Official Seal, 
Insignia, Logotype, Official Pro¬ 
gram and Astronaut Badges, and 
Flags 

(c) Adding a new Subpart 1221.2 
reading as follows: 

Subpart 1221.2—The Congret»ional Space 
Medal of Honor 

Sec 

1221.200 Scope. 

1221.201 Basis for award of the medal. 

1221.202 Description of the medal. 

1221.203 Nominations. 

1221.204 Proceedings of the NASA Incen¬ 
tive Awards Board. 

Authority: Pub. L. 91-76, September 29. 
1969. 

Subpart 1221.2—The Congressional 
Space Medal of Honor 

§1221.200 Scope. 

This Subpart establishes procedures 
for nominating an astronaut for the 
Congressional Space Medal of Honor. 

§ 1221.201 Basin for award of the medal. 

(a) The standard of award for the 
Congressional Space Medal of Honor 
is established by Pub. L. 91-76 (42 
U.S.C. 2461) which provides that the 
President may award the Medal to any 
‘‘astronaut who in the performance of 
his duties has distinguished himself by 
exceptionally meritorious efforts and 
contributions to the welfare of the 
Nation and of mankind/’ 

(b) Only one Congressional Space 
Medal of Honor may be awarded to a 
person. However, for each succeeding 
act that would otherwise justify the 
award of the Medal, the President 
may award a suitable bar or other 
device. 

(c) The Medal may be awarded to 
any person who is or has been desig¬ 
nated to travel in space and who has 
distinguished himself or herself while 
undertaking duties in preparation for, 
execution of, or subsequent to, but in 
connection with, a space flight. 

(d) The Medal may be awarded for 
actions occurring before the effective 
date of this Subpart 1221.2, and, when 
appropriate, posthumously. 

§ 1221.202 Description of the medal. 

The description of the Congressional 
Space Medal of Honor, which was de¬ 
signed by the Institute of Heraldry, 
U.S. Army, is set forth In Appendix A 


to this Subpart. Each person awarded 
the Medal also shall receive a citation 
describing the basis for the award. 

§ 1221.203 Nominations. 

(a) Formal nominations for award of 
the Congressional Space Medal of 
Honor on behalf of NASA will be 
made by the Administrator to the 
President. 

(b) Any person may recommend to 
the Administrator that an astronaut 
be nominated for award of the Medal. 
Such a recommendation must be in 
writing, and must describe in concise 
detail the events believed to warrant 
award of the Medal. The recommenda¬ 
tion should, if appropriate, be accom¬ 
panied by supporting documentation, 
such as eyewitness statements, ex¬ 
tracts from official records, sketches, 
photographs, etc. 

(c) All recommendations for nomina¬ 
tions submitted to the Administrator 
or made on his own initiative will be 
referred to the NASA Incentive 
Awards Board for the purpose of in¬ 
vestigating and making findings of 
fact and giving advice to the Adminis¬ 
trator. 

(d) Any recommendation Involving 
an astronaut who is a member of the 
armed services on active duty or who 
is employed by another agency of the 
Federal Government but temporarily 
assigned or detailed to NASA shall 
also be transmitted to the Secretary of 
Defense or the head of the employing 
agency, as appropriate, for his or her 
recommendation. 

(e) The Administrator will forward 
to the President his recommendation, 
and that of the astronaut's employing 
agency, as appropriate. 

§ 1221.204 Proceedings of the NASA In¬ 
centive Awards Board. 

The NASA Incentive Awards Board 
shall thoroughly consider the facts 
giving rise to a recommendation for 
nomination and shall prepare a report 
for the Administrator. The Board 
should, to the extent practicable, co¬ 
ordinate its efforts with those of the 
astronaut’s employing agency, as ap¬ 
propriate. Its final report must take 
into account any pertinent informa¬ 
tion submitted by the employing 
agency. 

2. In Title 14, CFR, Chapter 6, the 
table of contents is revised to change 
the title of Part 1221 to read as fol¬ 
lows: 

The NASA Seal and other Devices, 

and the Congressional Space 

Medal of Honor 

Appendix A—Congressional Space Medal 
Obverse 
description 

A circular green enamel wreath of laurel 
surmounted by a five-pointed gold star 


(with vertical point downward) and issuing 
from between each point a gold flame, the 
star surmounted by a light blue enamel 
cloud bank with five lobes edged in gold 
bearing a five-pointed dark blue enamel star 
fimbriated gold and charged in center with 
a diamond; standing upon the wreath at top 
center a gold eagle with wings displayed. 

SYMBOLISM 

The laurel wreath, a symbol of great 
achievement, with the overlapping star 
points, simulates space vehicles moving to 
greater accomplishments through space. 
The f.ames signify the dynamic energy of 
the rocket era and the Imagination of the 
men in the space program of the United 
States. The stylized glory cloud alludes to 
the glory In the coat of arms of the United 
States and to the high esteem of the award. 
The dark blue voided star symbolizes the 
vast mysteries of outer space while the bril¬ 
liancy of the feat is represented by a dia¬ 
mond. The eagle with wings raised in the 
spirit of peace represents man's first landing 
on another planet. 

Reverse 

description 

The reverse bears In center the inscription 
"CONGRESSIONAL” arranged in a semi 
circle above t he inscription “SPACE 
MEDAL PRESENTED TO”; in base is space 
for the name of the recipient and the date 
all within an outer circle of fifty stars. 

Suspension Ribbon 
description 

A ribbon 1% inches in width consisting of 
the following vertical stripes: gold y»« Inch, 
dark blue Vi inch, light blue %* inch, white 
Vie inch, red tt* Inch, white Vie inch, light 
blue inch, dark blue V♦ inch, gold VU 
Inch. 

Cable Nos. of Colors 

Gold. 65021 (old gold). 

Dark blue....... 70076 (independence blue). 

Blue-- 65014 (light blue). 

Red--- 65006 (scarlet). 

White_ 65003. 

SYMBOLISM 

The scarlet center line on the white band 
symbolizes the courage of the astronauts in 
the nation's manned space program and the 
fire power of rockets that carry the crew 
through the earth's atmosphere (light 
blue); the light blue is the same color as the 
chief of the shield of the coat of arms of the 
United States w’hich appears on the Presi¬ 
dent's flag. The dark blue symbolizes the 
hostile environment of space, the gold edge 
representing success and accomplishment. 
Red, white and blue are also the national 
colors of the United States. 

Miniature 

description 

A one-half size replica of the medal and 
supension ribbon approximately inches 
in overall length. 

Lapel Emblem 
description 

A miniature of the obverse of the medal, 
inch in diameter, all gold with a diamond 
in center. 
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Rosette 

DESCRIPTION 

One-half Inch In diameter in the colors of 
the ribbon. 

Robert A. Frosch, 
Administrator . 
[FR Doc. 78-9938 Filed 4-13-78; 8:45 am] 


[4110-03] 

Title 21—Food and Drugs 

CHAPTER I—FOOD AND DRUG AD¬ 
MINISTRATION, DEPARTMENT OF 
HEALTH, EDUCATION, AND WEL¬ 
FARE 

SUBCHARTER E—ANIMAL DRUGS, FEEDS, AND 
RELATED PRODUCTS 

PART 520—ORAL DOSAGE FORM 
NEW ANIMAL DRUGS NOT SUB¬ 
JECT TO CERTIFICATION 

Mibolerone 

AGENCY: Food and Drug Administra¬ 
tion. 

ACTION: Final rule. 

SUMMARY: This amendment to the 
regulations reflects approval of a new 
animal drug application CNADA) filed 
by The Upjohn Co. providing for use 
of mibolerone drops, administered 
orally or in a small amount of food, 
for the prevention of estrus in adult 
female dogs not used primarily for 
breeding. 

EFFECTIVE DATE: April 14, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Henry C. Hewitt, Bureau of Veteri¬ 
nary Medicine (HFV-112), Food and 
Drug Administration, Department of 
Health, Education, and Welfare, 
5600 Fishers Lane, Rockville, Md. 
20857, 301-443-3430. 

SUPPLEMENTARY INFORMATION: 
The Upjohn Co., Kalamazoo, Mich. 
49001 filed an NADA (102-709V) pro¬ 
viding for the use of mibolerone drops 
orally or in the feed of adult female 
dogs for the prevention of estrus. 

In accordance with the freedom of 
information regulations and 
§ 514.11(e)(2)(ii) (21 CFR 

514.11(e)(2)(ii)) of the animal drug 
regulations, a summary of safety and 
effectiveness data and information 
submitted to support approval of this 
application is released publicly. The 
summary is available for public exami¬ 
nation at the office of the Hearing 
Clerk (HFC-20), Rm. 4-65, Food and 
Drug Administration. 5800 Fishers 
Lane, Rockville. Md. 20857, from 9 
a.m. to 4 p.m., Monday through 
Friday. 

Therefore, under the Federal Food, 
Drug, and Cosmetic Act (sec. 512(i), 82 
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Stat. 347 (21 U.S.C. 360b(i))) and 
under authority delegated to the Com¬ 
missioner of Food and Drugs (21 CFR 
5.1), Part 520 is amended by adding a 
new § 520.1430 to read as follows: 

§520.1430 Mibolerone. 

(a) Specifications. Each milliliter 
contains 100 micrograms of miboler¬ 
one. 

(b) Sponsor. See No. 000009 in 
§ 510.600(c) of this chapter. 

(c) Conditions of use—(1) Amount 
30 micrograms for animals weighing 1 
to 25 pounds; 60 micrograms for ani¬ 
mals weighing 26 to 50 pounds; 120 mi¬ 
crograms for animals weighing 51 to 
100 pounds; 180 micrograms for ani¬ 
mals weighing over 100 pounds, 
German Shepherds, or German Shep¬ 
herd mix. 

(2) Indications for use. For the pre¬ 
vention of estrus (heat) in adult 
female dogs not intended primarily for 
breeding purposes. 

(3) Limitations. Administer daily, 
orally or in a small amount of food, at 
least 30 days before expected initi¬ 
ation of heat, and continue daily as 
long as desired, but not for more than 
24 months. Mibolerone should not be 
used in bitches before the first estrous 
period. It is not intended for animals 
being used primarily for breeding pur¬ 
poses. Use orally in adult female dogs 
only. Federal law restricts this drug to 
use by or on the order of a licensed 
veterinarian. 

Effective date. April 14. 1978. 

(Sec. 5l2(i), 82 Stat. 347 (21 U.S.C. 360b<i».) 

Dated: April 7.1978. 

C. D. Van Houweling. 
Director, Bureau of 
Veterinary Medicine. 

CFR Doc. 78-9936 FUed 4-13-78; 8:45 am] 


[4110-03] 

PART 522—IMPLANTATION OR IN¬ 
JECTABLE DOSAGE FORM NEW 
ANIMAL DRUGS NOT SUBJECT TO 
CERTIFICATION 

Butamitole Hydrochloride 

AGENCY: Food and Drug Administra¬ 
tion. 

ACTION: Final rule. 

SUMMARY: The animal drug regula¬ 
tions are amended to reflect approval 
of a new animal drug application 
(NADA) filed by American Cyanamid 
Co. providing for the use of butamis- 
ole hydrochloride for treatment of 
whipworms and hookworms in dogs. 

EFFECTIVE DATE: April 14, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Henry C. Hewitt, Bureau of Veteri- 
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nary Medicine (HFV-112), Food and 

Drug Administration, Department of 

Health, Education, and Welfare, 

5600 Fishers Lane, Rockville. Md. 

20857, 301-443-3430. 

SUPPLEMENTARY INFORMATION: 
American Cyanamid Co., P.O. Box 400, 
Princeton, N.J. 08540, filed NADA 104- 
184V providing for use of butamisole 
hydrochloride injectable as an anthel¬ 
mintic in dogs for treating whipworm 
and hookworm infections. 

In accordance with the freedom of 
information regulations and 
§ 514.1 l(e)(2)(ii) (21 CFR 

514.11(e)(2)(ii)) of the animal drug 
regulations, a summary of safety and 
effectiveness data and information 
submitted to support approval of this 
application is released publicly. The 
summary is available for public exami¬ 
nation at the office of the Hearing 
Clerk (HFC-20), Food and Drug Ad¬ 
ministration, Room 4-65, 5600 Fishers 
Lane, Rockville, Md. 20857, from 9 
a.m. to 4 p.m., Monday through 
Friday. 

Therefore, under the Federal Food, 
Drug, and Cosmetic Act (sec. 512(f), 82 
Stat. 347 (21 U.S.C. 360b(i))) and 
under authority delegated to the Com¬ 
missioner of Food and Drugs (21 CFR 
5.1), Part 522 is amended by adding a 
new § 522.264 to read as follows: 

§ 522.264 Butamiaole hydrochloride. 

(a) Specifications. The drug contains 
11 milligrams of butamisole per millili¬ 
ter in a solution consisting of 70 per¬ 
cent propylene glycol, 4 percent benzyl 
alcohol and distilled water. 

(b) Sponsor. See No. 010042 in 
§ 510.600(c) of this chapter. 

(c) Conditions of use. (1) The drug is 
administered by subcutaneous injec¬ 
tion to dogs for the treatment of infec¬ 
tions with whipworms ( Trichuris 
vulpis ), and the hookworm ( Ancylos - 
toma caninum ). 

(2) The drug is administered subcu¬ 
taneously at the rate of 0.1 milliliter 
per pound of body weight. In problem 
cases, retreatment for whipworms may 
be necessary in approximately 3 
months. For hookworms, a second in¬ 
jection should be given 21 days after 
the initial treatment. 

(3) Federal law restricts this drug to 
use by or on the order of a licensed 
veterinarian. 

Effective date. April 14,1978. 

(Sec. 512<i). 82 Stat. 347 (21 U.S.C. 36<HXi») 

Dated: April 7. 1978. 

C. D. Van Houweling, 
Director, Bureau of 
Veterinary Medicine. 

CFR Doc. 78-9937 FUed 4-13-78; 8:45 am] 
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[4910-22] 

Title 23—Highways 

CHAPTER I—FEDERAL HIGHWAY AD- 
MINISTRATION, DEPARTMENT OF 
TRANSPORTATION 

Subchapter E—Planning 

PART 420—PROGRAM 
MANAGEMENT AND COORDINATION 

Coordination of Federal and Federal¬ 
ly Assisted Programs and Projects 


AGENCY: Federal Highway Adminis¬ 
tration, DOT. 

ACTION: Final rule. 

SUMMARY: This amended rule pro¬ 
vides additional flexibility to the State 
highway agency and the A-95 clearing¬ 
houses in establishing notification and 
review procedures for projects pro¬ 
posed for Federal Highway Adminis¬ 
tration (FHWA) assistance outside of 
urbanized areas and conforms the pro¬ 
cedures to existing Urban Mass Trans¬ 
portation Administration (UMTA) 
procedures. 

EFFECTIVE DATE: This amendment 
takes place on April 14, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Federal Highway Administration: 
Tom Weeks, Interagency Review 
Branch, Urban Planning Division, 
202-426-2961 or Frank Calhoun, At¬ 
torney, Office of the Chief Counsel, 
202-426-0762; or UMTA: Robert 
Kirkland, Office of Planning, 202- 
426-4991, or David Yudin. Attorney, 
Office of the Chief Counsel, 202- 
426-1906, all located at 400 Seventh 
Street SW., Washington, D.C. 20590. 
FHWA office hours are from 7:45 
a.m. to 4:15 p.m. ET; UMTA office 
hours are from 8:30 a.m. to 5 p.m. 
ET, Monday through Friday. 

SUPPLEMENTARY INFORMATION: 
On August 9, 1976, the FHWA and 
Urban Mass Transportation Adminis¬ 
tration (UMTA) issued a joint final 
regulation (41 FR 33440) to implement 
OMB Revised Circular A-95. “Evalua¬ 
tion, Review and Coordination of Fed¬ 
eral and Federally Assisted Programs 
and Projects” (41 FR 2052, January 
13, 1976). The regulation provides for 
a review of applicable portions of the 
Statewide 105 Program of Projects (23 
U.S.C. 105) for projects proposed for 
FHWA funding assistance outside of 
urbanized areas. Some State highway 
agencies and areawide clearinghouses 
have indicated that the procedures 
should also allow notification and 
review on an individual project basis. 
We believe this additional flexibility is 
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desirable. Existing § 420.306(b)(2) pro¬ 
vides that applicants for UMTA assis¬ 
tance shall furnish proposed transit 
projects to clearinghouses for review 
and comment “at the earliest feasible 
time.” Accordingly, § 420.306(b)(2) has 
been revised to establish a consistent 
FHWA/UMTA project notification 
procedure outside of urbanized areas 
by requiring applicants to ensure that 
the clearinghouses are provided an op¬ 
portunity to review and comment on 
proposed projects or program of pro¬ 
jects at the earliest feasible time. 

Consistent with the revisions to 
§ 420.306(b)(2), the applicant proce¬ 
dures of § 420.306(g) have been revised 
to provide additional flexibility in the 
submittal of the A-95 review documen¬ 
tation in support of projects proposed 
for FHWA funding assistance. The re¬ 
vised procedures encourage the sub¬ 
mittal of the documentation with the 
Statewide 105 Program of Projects but 
allow the submittal to occur as late as 
the request for project authorization. 
Similarly, the Federal agency proce¬ 
dures of § 420.306(h)(1) have been re¬ 
vised to provide for FHWA notifica¬ 
tion to the clearinghouses at the pro¬ 
gram approval stage or the project ap¬ 
proval stage depending on the timing 
of the A-95 review documentation sub¬ 
mittal. 

This amendment to the regulation 
was not issued in proposed form and 
no comments were solicited as the 
matters affected relate to grants, 
benefits, or contracts within the pur¬ 
view of 5 U.S.C. § 553(a)(2), thus gen¬ 
eral notice of proposed rulemaking 
was not required. 

In consideration of the foregoing, 
and under the authority of Pub. L. 89- 
754, 80 Stat. 1262, 42 U.S.C. 3334; Pub. 
L. 90-577, 82 Stat. 1104, 42 U.S.C. 4233; 
Pub. L. 91-190, 83 Stat. 852, 42 U.S.C. 
4332; Pub. L. 88-352, 78 Stat. 252, 42 
U.S.C. 2000; OMB Circular A-95; 23 
U.S.C. 104(f)(3), 105, 134, 307, 315, 324, 
49 CFR 21.7(a), the Urban Mass 
Transportation Act of 1964, as amend¬ 
ed (49 U.S.C. 1602, 1603, 1604. 1605, 
1607(a), and 1612) and the delegation 
of authority by the Secretary at 49 
CFR 1.48(b) and 1.51(f). Chapter I of 
Title 23 of the Code of Federal Regu¬ 
lations, is hereby amended by revising 
Subpart C of Part 420 as set forth 
below. 

Note.— The Federal Highway Administra¬ 
tion and the Urban Mass Transportation 
Administration have determined that this 
document does not contain a major proposal 
requiring preparation of an Economic 
Impact Statement under Executive Order 
11821, as amended by Executive Order 
11949, and OMB Circular A-107. 


Issued on: April 6, 1978. 

William M. Cox, 

Federal Highway Administrator , 
Federal Highway Administration. 

Richard S. Page, 

Urban Mass Transporation, Ad¬ 
ministrator, Urban Mass Tran¬ 
sporation, Administration. 

Section 420.306 is amended to read 
as follow’s: 

§ 420.306 Project notification and review 
system. 

• * • • • 

(b) • • • 

(2) All other areas.— Applicants shall 
ensure that the appropriate areawide 
and State clearinghouses are provided 
an opportunity to review and comment 
on proposed projects or program of 
projects at the earliest feasible time. 

• • • • • 

(g) Applicant procedures.— Appli¬ 
cants shall submit the following infor¬ 
mation in support of project applica¬ 
tions: 

( 1 ) # • • 

( 2 ) • • • 

(3) • • • 

For FHWA, the documentation should 
be submitted when possible with the 
Statewide 105 Program of Projects, 
but at the latest shall accompany the 
request for project authorization. 

For UMTA, the documentation shall 
be submitted with the applicants re¬ 
quest for approval of a project applica¬ 
tion. 

(h) Federal agency procedures. (1) 
Within seven working days of an 
action taken on a project or program 
application in accordance with OMB 
Circular A-95, Part I, Paragraph 6c, 
the Federal approving agency will 
notify any clearinghouses that have 
reviewed such projects or programs. 
For UMTA, the notification will occur 
at the project approval stage for each 
individual project. For FHWA, the no¬ 
tification will occur at the Statewide 
105 and Highway Planning and Re¬ 
search program approval stage except 
in cases where the A-95 review of indi¬ 
vidual projects is not completed prior 
to program approval. In such cases, 
the notification will occur after receipt 
of the A-95 review comments but not 
later than seven working days follow¬ 
ing project authorization or other 
prior action taken in accordance with 
OMB Circular A-95, Part I, paragraph 
6c. The UMTA may approve an appli¬ 
cation for a project that was included 
in the TIP/AE provided that an A-95 
review of the AE in which the project 
is included was conducted and the doc¬ 
umentation required under 
§ 420.306(g) is submitted with the ap¬ 
plication. 

• • • • * 

CFR Doc. 78-9916 FUed 4-13-78; 8:45 am) 
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Title 31—Money and Finance: 

Treasury 

CHAPTER I—MONETARY OFFICES, 
DEPARTMENT OF THE TREASURY 
[Administrative Ruling No. 78-1] 
PART 51—FISCAL ASSISTANCE TO 
STATE AND LOCAL GOVERNMENTS 

Revenue Sharing Funds; Guidelines to 
Determine the Scope of Audits 
Made Pursuant to the Revenue 
Sharing Act; Clarification 

AGENCY: Office of Revenue Sharing, 
Treasury Department. 

ACTION: Administrative ruling. 

SUMMARY: The Office of Revenue 
Sharing issues an Administrative 
Ruling for clarification of general reg¬ 
ulations concerning auditing and eval¬ 
uation. The Office is taking this action 
in response to requests it has received 
for clarification of these regulations. 
Also, experience to date indicates that 
these regulations are not being inter¬ 
preted uniformly. This Administrative 
Ruling is issued to clarify the guide¬ 
lines for determining the scope of re¬ 
quired audits. 

EFFECTIVE DATE: April 14, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Mr. Jack Gary, Audit Manager, 202- 
634-5230. 

Section 51.106(a) of the regulations 
governing general revenue sharing 
payments (31 CFR, Pt. 51, Section 
51.106(a)) requires that “the scope of 
each audit required under § 51.101(a) 
of this part shall include each sepa¬ 
rate fund which is defined as a self¬ 
balancing group of accounts required 
under State or local law and proce¬ 
dures (as determined by the State At¬ 
torney General or the legal counsel of 
a unit of local government) to be 
maintained by the recipient govern¬ 
ment". 

The Office of Revenue Sharing has 
received requests for clarification of 
§ 51.101(a) and § 51.106(a). Also, expe¬ 
rience to date indicates that these sec¬ 
tions of the regulations are not being 
interpreted uniformly. This ♦Adminis¬ 
trative Ruling is issued to clarify the 
guidelines for determining the scope 
of audits required by § 51.101(a). 

Audits made pursuant to § 51.101(a) 
of the regulations shall include all fi¬ 
nancial statements prepared from ac¬ 
counts which the recipient govern¬ 
ment is required to maintain pursuant 
to State or local law. The recipient 
government's legal advisor shall be 
consulted to determine which finan¬ 
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cial accounts are required by State and 
local law to be maintained by the re¬ 
cipient government. The audit of such 
financial statements is required re¬ 
gardless of whether the funds being 
audited belong to the recipient govern¬ 
ment or whether the recipient govern¬ 
ment is holding such funds in a trust 
fund or other account which belong to 
another political entity. 

An audit pursuant to § 51.101(a) also 
will be required to cover financial 
statements prepared from accounts 
maintained by a political entity other 
than the recipient government, such 
as a quasi-independent board, commis¬ 
sion, authority, or similar body, when 
the Bureau of the Census has classi¬ 
fied the political entity as being de¬ 
pendent for general statistical pur¬ 
poses upon the recipient government. 
That classification of governments is 
contained in "The Census of Govern¬ 
ments, Governmental Organization 
(Vol. D", published by the Bureau of 
the Census every five years and updat¬ 
ed on a current basis to reflect signifi¬ 
cant changes occuring between cen¬ 
suses. The Office of Revenue Sharing 
would be pleased to respond to ques¬ 
tions concerning this matter. Mr. Jack 
Gary, Audit Manager, may be contact¬ 
ed for further information at 202-634- 
5230. His mailing address is: Office of 
Revenue Sharing, 2401 E Street NW., 
Washington, D.C. 20226. 

Dated: April 10. 1978. 

Bernadine Denning, 
Director, 

Office of Revenue Sharing. 

[FR Doc. 78-9994 Filed 4-13-78; 8:45 am) 


[4710-02] 

Title 41—Public Contracts and 
Property Management 

CHAPTER 7—AGENCY FOR INTERNA- 
TIONAL DEVELOPMENT, DEPART¬ 
MENT OF STATE 

[AIDPR Notice 78-2] 

PART 7-7—CONTRACT CLAUSES 

Family Planning and Population 
Assistance Activities 

AGENCY: Agency for International 
Development, State. 

ACTION: Rule. 

SUMMARY: This rule amends AID 
procurement regulations relating to 
procedures in family planning and 
population assistance activities. The 
regulations add new provisions that 
specify procedures required in accep¬ 
tance of and consent to family plan¬ 
ning, and informed, documented con¬ 
sent in voluntary sterilization activi¬ 
ties. Provision is also made in minor 
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revisions of existing regulations con¬ 
cerning abortion related activities. 
The amendments implement section 
291(c) of the Foreign Assistance Act of 
1961, as amended, and derivative AID 
policies. 

EFFECTIVE DATE: October 1, 1977. 

FOR FURTHER INFORMATION 
CONTACT: 

Mr. V. Henry Walker, CM/SD/POL, 

Agency for International Develop¬ 
ment, Dept, of State, Wash., D.C. 

703-235-9107. 

Title 41 CFR, Part 7-7 is amended as 
follows: 

1. Section 7-7.5003-3 is revised as fol¬ 
lows: 

§ 7-7.5003-3 Family Planning and Popula¬ 
tion Assistance Activities. 

The following clauses (a), (b), and 
(c) are applicable to all contracts in¬ 
volving any aspect of family planning 
or population activities. 

(a) Voluntary Participation. (1) The Con¬ 
tractor agrees to take any steps necessary to 
ensure that funds made available under this 
contract wlU not be used to coerce any indi¬ 
vidual to practice methods of family plan¬ 
ning inconsistent with such individual's 
moral, philosophical, or religious beliefs. 
Further, the Contractor agrees to conduct 
its activities in a manner which safeguards 
the rights, health and welfare of all individ¬ 
uals who take part in the program. 

(2) The Contractor shaU insert the sub¬ 
stance of this clause in any subgrants, sub¬ 
contracts, purchase orders, and other subor¬ 
dinate agreements hereunder whenever ap¬ 
propriate to the goods or service to be pro¬ 
vided under such agreements. 

(b) Prohibition on Abortion-related Activi¬ 
ties. (1) No funds made available under this 
Contract shall be used to finance, support, 
or be attributed to the following activities: 
(i) Procurement or distribution of equip¬ 
ment intended to be used for the purposes 
of inducing abortions as a method of family 
planning (except drugs and equipment used 
in abortion-related research); (ii) special 
fees or incentives to women to coerce or mo¬ 
tivate them to have abortions; (lii) pay¬ 
ments to persons to perform abortions or to 
solicit persons to undergo abortions; (iv) in¬ 
formation, education, training, or communi¬ 
cation programs that seek to promote abor¬ 
tion as a method of family planning. 

(2) The Contractor shall insert the sub¬ 
stance of this clause in any subgrants, sub¬ 
contracts. purchase orders, and other subor¬ 
dinate agreements hereunder whenever ap¬ 
propriate to the goods or services to be pro¬ 
vided under such agreements. 

(c) Voluntary Participation Requirements 
for Sterilization Programs. (1) None of the 
funds made available under this contract 
shall be used to pay for the performance of 
involuntary sterilizations or to coerce or 
provide any financial Incentive to any 
person to practice sterilizations. 

(2) The Contractor shall insure that any 
surgical sterilization procedures supported 
in whole or in part by funds from the con¬ 
tract are performed only after the individ- 
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ual has voluntarily come to the treatment 
facility and has given an informed consent 
to the sterilization procedure. Informed con¬ 
sent means the voluntary knowing assent 
from the individual given after being ad¬ 
vised of the surgical procedures to be fol¬ 
lowed. the attendant discomforts and risks, 
the benefits to be expected, the availability 
of alternative methods of family planning, 
the purpose of the operation and its irrever¬ 
sibility. and the fact that the consent can be 
withdrawn at any time prior to the oper¬ 
ation. An individual's consent is considered 
voluntary if it is based upon the exercise of 
free choice and is not obtained by any spe¬ 
cial inducement or any element of force, 
fraud, deceit, duress or other forms of coer¬ 
cion or misrepresentation. 

(3) Further, the Contractor shall docu¬ 
ment the patient’s informed consent by (i) a 
written consent document in a language the 
patient understands and speaks, which ex¬ 
plains the basic elements of informed con¬ 
sent. as set out above, and which is signed 
by the individual and by the attending phy¬ 
sician or by the authorized assistant of the 
attending physician; or (li) when a patient is 
unable to read adequately a written certifi¬ 
cation signed by the attending physician or 
by the authorized assistant of the attending 
physician that the basic elements of in¬ 
formed consent above where orally present¬ 
ed to the patient, and that the patient 
thereafter consented to the performance of 
the operation. The receipt of the oral expla¬ 
nation shall be acknowledged by the pa¬ 
tient's mark on the certification and by the 
signature or mark of a witness who shall be 
of the same sex and speak the same lan¬ 
guage as the patient. 

(4) Copies of informed consent forms and 
certification documents for each voluntary 
sterilization (VS) procedure must be re¬ 
tained by the performing Contractor or sub¬ 
contractor for a period of three years after 
the performance of the sterilization proce¬ 
dure. 

(5) The Contractor shall insert the sub¬ 
stance of this clause in any subgrants, sub¬ 
contracts. purchase orders, and other subor¬ 
dinate agreements hereunder whenever ap¬ 
propriate to the goods and services to be 
provided under such agreements. 

2. Section 7-7.5202-2 is retitled as 
follows: 

§ 7-7.5202-2 Family Planning and Popula¬ 
tion Assistance Activities. 

3. Section 7-7.5302-2 is retitled as 
follows: 

§ 7-7.5302-2 Family Planning and Popula¬ 
tion Assistance Activities. 

4. Section 7-7.5403-4 is retitled as 
follows: 

§ 7-7.5403-4 Family Planning and Popula¬ 
tion Assistance Activities. 

5. Section 7-7.5503-10 is retitled as 
follows: 

§ 7-7.5503-10 Family Planning and Popu¬ 
lation Assistance Activites. 

This AIDPR Notice is an interim 
Procurement Instruction, issued pur¬ 
suant to 41 CFR 7-1.104-4. 


Dated: March 21, 1978. 

John F. Owens, 

Deputy Assistant Administrator 
for Program and Management 
Services. 

[FR Doc. 78-9926 Filed 4-13-78; 8:45 ami 


[4710-02] 

(AIDPR Notice 78-3] 

PART 7-7—CONTRACT CLAUSES 

PART 7-10—BONDS AND 
INSURANCE 

Revisions to Requirements for 
Workmen's Compensation Insurance 

AGENCY: Agency for International 
Development, Department of State. 

ACTION: Final rule. 

SUMMARY: This rule amends the 
AIDPR to: (1) Require contractors to 
obtain insurance required by the De¬ 
fense Base Act (DBA) from the insur¬ 
ance carrier under contract with AID; 
(2) provide for specified exceptions to 
this requirement; (3) provide guidance 
on conditions and procedures for waiv¬ 
ers from DBA requirements: and (4) 
eliminate the existing requirements 
that contractors provide AID with a 
copy of their insurance policies and 
Department of Labor Form BEC-239-1 
or US-240. The regulations will imple¬ 
ment new procedures which are in re¬ 
sponse to difficulties experienced by 
contractors in obtaining required in¬ 
surance for performance overseas. 

EFFECTIVE DATE: This rule is effec¬ 
tive as of the date it was signed. 

FOR FURTHER INFORMATION 
CONTACT: 

James D. Murphy, CM/SD/FSR, 
Department of State, Agency for In¬ 
ternational Development, Washing¬ 
ton, D.C. 20523, 703-235-9125. 

SUPPLEMENTARY INFORMATION: 
Based on difficulties experienced by 
contractors in obtaining insurance re¬ 
quired by the DBA for performance 
overseas, and in an attempt to obta/n 
more uniform and less costly rates for 
required insurance, AID competitively 
negotiated a contract with the Insur¬ 
ance Co. of North America (INA) 
under which INA will provide DBA re¬ 
quired insurance to AID contractors. 
The AID Procurement Regulations 
have been amended, as reflected in the 
Summary to this Notice, to implement 
the new procedures for obtaining DBA 
required insurance. 

Subpart 7-7.50—Clauses for Cost 
Reimbursement Type Contracts 

1. In §7-7.5002-10, paragraph (a) is 
revised as follows: 


§ 7-7.5002-10 Insurance—workmen’s com¬ 
pensation. private automobiles, marine, 
and air cargo. 

Insurance—Workmen's Compensation, Pri¬ 
vate Automobiles, Marine, and Air Cargo 
(December 1977) 

(a) Workmen's compensation insurance. 
(Insert paragraphs (1) through (4) of the 
clause set forth in AIDPR 7-10.402(a>.) 


Subpart 7-7.54—Clauses for Fixed 

Price Type Contract for Technical 
Services 

2. In §7-7.5402-7, paragraph (a) is 
revised as follows: 

§ 7-7.5402-7 Insurance—workmen's com¬ 
pensation, private automobiles. 

Insurance—Workmen's Compensation. 

Private Automobiles (December 1977) 

(a) Workmen’s compensation insurance. 

(Insert paragraphs (1) through (4) of the 
clause set forth in AIDPR 7-10.402(a).) 

* • • • ♦ 

Subpart 7-10.4—Insurance Under 
Fixed Price Contracts 

3. Section 7-10.402 is revised as fol¬ 
lows: 

§ 7-10.402 Workmen's compensation in¬ 
surance overseas. 

(a) In lieu of the clause prescribed in 
FPR l-10.402(a), the following clause 
will be used: 

Workmen’s Compensation Insurance 
(December 1977) 

(1) The contractor, before commencing 
performance under this contract, shall pro¬ 
vide and thereafter maintain such work¬ 
men’s compensation insurance or security as 
is required by the Defense Base Act (DBA) 
as amended (42 U.S.C. 1651 et seq.). 

(2) The contractor agrees to procure DBA 
insurance coverage requirements pursuant 
to the contract between AID and its insur¬ 
ance carrier unless: The contractor has a 
DBA self Insurance program approved by 
the Department of Labor, has an approved 
retrospective rating plan for DBA; or has 
entered into a long-term agreement for 
DBA coverage with an underwriter or agent 
prior to November 14, 1977. However, if it 
would be economical to cancel the long-term 
coverage and pay short-term rates, the con¬ 
tractor is required to do so. 

(3) If the contractor secures a waiver of 
DBA coverage for its employees who are not 
citizens of the United States, residents of. or 
hired in the United States, or AID has se¬ 
cured such a waiver, the contractor agrees 
to comply with the conditions of such 
waiver. 

(4) The contractor further agrees to insert 
in all subcontracts hereunder to wliich the 
DBA is applicable, a clause similar to this 
clause, including this sentence, imposing on 
all such subcontractors a like requirement 
to provide overseas workmen's compensa¬ 
tion insurance coverage and obtain DBA 
coverage under the AID requirements con¬ 
tract. 
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(b) Upon the recommendation of the 
AID Administrator, the Secretary of 
Labor may waive the applicability of 
the DBA with respect to any contract, 
subcontract, or subordinate contract, 
work location, or classification of em¬ 
ployees. Either the contractor or AID 
can request a waiver from coverage. 
Such a waiver can apply to any em¬ 
ployees who are not U.S. citizens, not 
residents of, or not hired in the United 
States. WaiVers requested by the con¬ 
tractor are submitted to the contract¬ 
ing officer for approval and further 
submission to the Department of 
Labor, which grants the waiver. Appli¬ 
cation for a waiver is submitted on 
Labor Department Form BEC 565. 
AID has a number of blanket waivers 
already in effect for certain countries 
that are applicable to its direct con¬ 
tracts with contractors performing in 
such countries. Where such waivers 
are granted from coverage under the 
DBA, the waiver is conditioned on pro¬ 
viding other workmen’s compensation 
coverage to employees to which the 
waiver applies. Usually this takes the 
form of securing workmen’s compensa¬ 
tion coverage of the country where 
work will be performed or of the coun¬ 
try of the employee’s nationality, 
whichever offers greater benefits. 
Copies of AID secured waivers should 
be made available for review by con¬ 
tractors. Contracting officers are re¬ 
sponsible for advising contractors of 
applicable AID secured waivers. 

(c) To assist contractors in securing 
insurance at minimal rates for the 
workmen’s compensation insurance re¬ 
quired under the DBA, and to facili¬ 
tate meeting insurance requirements 
for such coverage, AID, after open and 
competitive negotiation, has entered 
into a contract with an insurance car¬ 
rier to provide such coverage at a 
specified rate. The terms of this con¬ 
tract require the insurance carrier to 
provide coverage, and the contractor 
to make payments to and handle its 
claims with that insurance carrier. 
Contracting officers are responsible 
for explaining and advising contrac¬ 
tors of the details of securing such in¬ 
surance. 

(d) The clause specified in AIDPR 7- 
10.402(a) shall be included in all con¬ 
tracts entered into by AID, and in any 
subcontracts thereunder, where ser¬ 
vices by a contractor’s employee will 
be performed outside the United 
States or the District of Columbia, re¬ 
gardless of duration of such services. 

This AIDPR Notice is an interim 
procurem ent i nstruction, issued pursu¬ 
ant to 41 CFR 7-1.104-4. 

Dated: April 4, 1978. 

John F. Owens, 

Deputy Assistant Administrator 
for Program and Management 
Services . 

tFR Doc. 78-10013 Filed 4-13-78; 8:45 am] 
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[4310-55] 

Title 50—Wildlife and Fisheries 

CHAPTER I—UNITED STATES FISH 

AND WILDLIFE SERVICE, DEPART- 

MENT OF THE INTERIOR 

PART 33—SPORT FISHING 

Salinas Lagoon National Wildlife 
Refuge, Calif. 

AGENCY: U.S. Fish and Wildlife Ser¬ 
vice, Sacramento Area Office. 

ACTION: Special regulations. 

SUMMARY: The Director has deter¬ 
mined that the opening to sport fish¬ 
ing of Salinas Lagoon National Wild¬ 
life Refuge is compatible with the ob¬ 
jectives for which the area was estab¬ 
lished, will utilize a renewable natural 
resource, and will provide additional 
recreational opportunity to the public. 

EFFECTIVE DATES: May 15, 1978, 
through February 28, 1979. 

FOR FURTHER INFORMATION 
CONTACT: 

Refuge Manager, San Francisco Bay 

National Wildlife Refuge. 3849 Per¬ 
alta Boulevard, Fremont. Calif. 

94536, telephone 415-792-0222. 

General Conditions 

These special regulations describe 
the conditions under which public 
sport fishing will be permitted on por¬ 
tions of Salinas Lagoon National Wild¬ 
life Refuge. 

Fishing on portions of the Salinas 
Lagoon National Wildlife Refuge shall 
be in accordance with applicable State 
and Federal regulations, subject to ad¬ 
ditional special regulations and condi¬ 
tions as indicated. Portions of the 
refuge which are open to fishing are 
designated by signs and/or delineated 
on a map. Special conditions applying 
to individual refuges are listed on the 
reverse side of maps available at the 
headquarters, San Francisco Bay Na¬ 
tional Wildlife Refuge, Fremont, or at 
the Office of the California Depart¬ 
ment of Fish and Game. 2201 Garden 
Road, Monterey, Calif. 93940. No vehi¬ 
cle travel is permitted except in desig¬ 
nated parking lot. Dogs are not per¬ 
mitted at any time, with the following 
exception: Dogs under strict control 
and actively employed for hunting or 
field trials in accordance with Title 50, 
Code of Federal Regulations, Parts 26 
and 32, Special Regulations. 

§ 33.5 Special regulations; sport fishing; 

for individual wildlife refuge areas. 

(a) This area is open to the public 
from 1 hour prior to sunrise to 1 hour 
after sunset. 

(b) Fishing is permitted in Monterey 
Bay. Fishing is not permitted in Sali¬ 
nas River from the refuge shoreline. 
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(c) No horses will be allowed on any 
refuge area. 

Note.— The Fish and Wildlife Service has 
determined that this document does not 
contain a major proposal requiring prepara¬ 
tion of an Economic Impact Statement 
under Executive Order 11949 and OMB Cir¬ 
cular A-107. 

William D. Sweeney, 

Area Manager, United States 
Fish and Wildlife Service . 

[FR Doc. 78-9914 Filed 4-13-78; 8:45 am] 


[3510-22] 

CHAPTER VI—FISHERY CONSERVA¬ 
TION AND MANAGEMENT, NA¬ 
TIONAL OCEANIC AND ATMOS¬ 
PHERIC ADMINISTRATION, DE¬ 
PARTMENT OF COMMERCE 

PART 661—SALMON FISHERY 

Commercial and Recreational Salmon 
Fisheries off the Coasts of Wash¬ 
ington, Oregon, and California 

AGENCY: National Oceanic and At¬ 
mospheric Administration/Commerce. 

ACTION: Interim Emergency Regula¬ 
tions and request for comments on 
proposed final rulemaking. 

SUMMARY: This document sets forth 
emergency regulations which imple¬ 
ment a fishery management plan pre¬ 
pared and submitted by the Pacific 
Fishery Management Council, ap¬ 
proved by the Acting Assistant Admin¬ 
istrator for Fisheries, National Ocean¬ 
ic and Atmospheric Administration on 
March 2. 1978 (published herewith in 
the Notice section). These emergency 
regulations govern all commercial and 
recreational salmon fishing in the 
fishery conservation zone (FCZ) of the 
United States seaward of the States of 
Washington, Oregon, and California. 
The Secretary of Commerce, acting 
under the authority of the Fishery 
Conservation and Management Act of 
1976, 16 U.S.C. 1801 et seq., as amend¬ 
ed, has determined that an emergency 
exists with regard to this salmon fish¬ 
ery and that promulgation of these 
regulations is necessary to meet that 
emergency. Failure to regulate salmon 
fishing within the FCZ at the opening 
of the fishing season on the Pacific 
Coast would have a detrimental effect 
on important stocks of salmon, some 
of which are in great need of protec¬ 
tion to provide sufficient escapement 
for spawning and for inside fisheries. 

EFFECTIVE DATE: 0001 hours PST, 
April 14, 1978, and shall remain in 
effect until 2400 hours, PST, May 28, 
1978, as emergency regulations. Writ¬ 
ten comments will be received until 
June 1, 1978. 
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ADDRESS: Send comments to: Acting 
Assistant Administrator for Fisheries, 
National Oceanic Atmospheric Admin¬ 
istration, Washington, D.C. 20235. 

FOR FURTHER INFORMATION 
CONTACT: 

Mr. Donald Johnson, Northwest Re¬ 
gional Director, National Marine 

Fisheries Service, Seattle, Wash. 

98109. Telephone 206-442-7575. 

SUPPLEMENTARY INFORMATION: 
Section 305(e) of the Fishery Conser¬ 
vation and Management Act of 1976, 
Pub. L. 94-265. 16 U.S.C., 1801 et seq., 
as amended (Act) authorizes the Sec¬ 
retary of Commerce (Secretary) to 
promulgate emergency regulations im¬ 
plementing a fishery management 
plan (FMP) to the extent required by 
the emergency. Such emergency regu¬ 
lations shall remain in effect up to 45 
days. Pursuant to Title III of the Act, 
the Pacific Fishery Management 
Council has prepared and submitted to 
the Secretary a FMP for salmon off 
the coasts of Washington, Oregon, and 
California. This plan was approved on 
March 2, 1978, by the Acting Assistant 
Administrator for Fisheries and is 
published herewith. A notice of avail¬ 
ability of the Environmental Impact 
Statement (EIS) was published on 
March 13. 1978, by the National 
Marine Fisheries Service. The 30-day 
period required by Council on Envi¬ 
ronmental Quality Guidelines (40 
CFR 1500.1 et seq.) before an adminis¬ 
trative action may take effect will end 
on April 13, 1978. These emergency 
regulations will take effect after that 
date, and may be amended in response 
to any significant new comments re¬ 
specting their environment impact re¬ 
ceived prior to April 13, 1978. The Sec¬ 
retary has determined that an emer¬ 
gency exists in the Pacific coast 
salmon fishery because uncontrolled 
and unmanaged fishing by domestic, 
commercial and recreational fisher¬ 
men in the fishery conservation zone 
would have a detrimental effect on 
several of the stocks of these highly 
valuable species. The regulations pri¬ 
marily address fishing for Chinook and 
coho salmon. The regulations: 

(1) Establish specific salmon man¬ 
agement areas: 

(2) Provide for commercial troll fish¬ 
eries: season, gear and size restrictions 
in each of the management areas: and 

(3) Provide for the recreational fish¬ 
eries: season, size and gear restrictions, 
and catch limits. 

Changes in the regulations for 1978 
from regulations in effect in 1977 in¬ 
clude: 

(1) New alternative lengths for 
dressed heads-off salmon aboard freez¬ 
er vessels in order to provide for at-sea 
dressing and freezing: 

(2) A management boundary change 
from Tillamook Head to Cape Falcon 
in order to provide better stock separa¬ 


tion and to further protect certain Co¬ 
lumbia River stocks; 

(3) The recognition of treaty ocean 
fishing rights for the Quileute and 
Hoh Indian Tribes; 

(4) The requirement of barbless 
hooks during the early season along 
the entire coast rather than just in 
the two northern management areas 
in order to reduce hooking mortality 
of sub-legal size fish; 

(5) The permitted use of barbs on 
bait hooks and artificial salmon plugs; 
and 

(6) New recreational size limits along 
the entire Oregon coast rather than 
just off northern Oregon. 

In recognition of the critical conser¬ 
vation needs of this salmon fishery, 
the Secretary has determined that an 
emergency exists and that promulga¬ 
tion of these emergency regulations 
under Sec. 305(e) of the Act is re¬ 
quired to meet this emergency. The 
Secretary also finds that formal notice 
of proposed rulemaking is impractical, 
unnecessary, and contrary to the 
public interest because of the emer¬ 
gency described above. The Depart¬ 
ment of Commerce has determined 
that this document does not contain a 
major proposal requiring preparation 
of an Economic Impact Statement 
under Executive Orders 11821 and 
11949, and OMB Circular A-107. 

Dated this 7th day of April, 1978, at 
Washington, D.C. 

Jack W. Gehringer, 
Deputy Director , National 
Marine Fisheries Service. 
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§ 661.1 Purpose. 

The purpose of this part 661 is to 
provide for the management of the 
commercial and recreational salmon 
fisheries off the coasts of Washington, 
Oregon, and California in the Fishery 
Conservation Zone (also known as the 
3-to-200 mile zone) over which the 
United States exercises exclusive fish¬ 
eries management authority (i.e. the 
Pacific Fishery Management Council 
Salmon Management Area). The Part 
661 implements the Pacific Council’s 
Fishery Management Plan for com¬ 
mercial and recreational salmon fish¬ 
eries off the coasts of Washington. 
Oregon, and California pursuant to 


authority conferred by the Fishery 
Conservation and Management Act of 
1976. 

§661.2 Relation to ILS.-Canada Sockeye 
and Pink Salmon Convention. 

This Part 661 does not apply to fish¬ 
ing conducted under the Convention 
for the Protection, Preservation, and 
Extension of the Sockeye Salmon 
Fishery of the Fraser River System as 
amended by the Pink Salmon Proto¬ 
col, north of 48° North latitude. 

§ 661.3 Relation to State Laws. 

This Part 661 recognized that any 
state law which pertains to vessels reg¬ 
istered under the laws of that state, 
while in the Pacific Council Salmon 
Management Area, and which is con¬ 
sistent with the Salmon Management 
Plan, including any state landing law, 
shall continue to have force and effect 
respecting fishing activities addressed 
herein. 

§661.4 Definitions. 

(a) Act—means the Fishery Conser¬ 
vation and Management Act of 1976, 
Pub. L. 94-265 (16 U.S.C. 1801-1882). 

(b) Authorized Officer—means: 

(1) Any commissioned, warrant, or 
petty officer of the Coast Guard; 

(2) Any certified enforcement agent 
or special agent of the National 
Marine Fisheries Service; 

(3) Any officer designated by the 
head of any Federal or State agency 
which has entered into an agreement 
with the Secretary and the Secretary 
of Transportation to enforce the pro¬ 
visions of the Act; and 

(4) Any Coast Guard personnel ac¬ 
companying and acting under the di¬ 
rection of any person described in 
paragraph (1) of this subsection. 

(c) Commercial fishing—means fish¬ 
ing for the purpose of sale or barter. 

(d) Dressed, Heads-off length of 
salmon—means the shortest distance 
between the mid-point of the clavicle 
arch and the fork of the tail, mea¬ 
sured along the lateral line while the 
fish is lying on its side, without resort 
to any force or mutilation of the fish 
other than removal of the head, gills, 
and entrails. 

(e) Dressed, Heads-off Salmon- 
means salmon that have been behead¬ 
ed, gilled and gutted, without further 
separation of vertebrae, and are either 
being prepared for on-board freezing, 
or are frozen, and will remain frozen 
until landed. 
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(f) Pishing—means: 

(1) The catching, taking or harvest¬ 
ing of fish; 

(2) The attempted catching, taking 
or harvesting of fish; or 

(3) Any other activity which can rea¬ 
sonably be expected to result in the 
catching, taking or harvesting of fish. 

(g) Fishing vessel—means any boat, 
ship or other floating craft which is 
used for, equipped to be used for, or of 
a type which is normally used for fish¬ 
ing. 

(h) Freezer Trolling Vessel—means a 
salmon trolling vessel which has capa¬ 
bilities for (1) on-board freezing of the 
catch, and (2) storage in a frozen state 
of the catch until it is landed. 

(i) Land or landing—means bringing 
fish to shore or off-loading fish from a 
fishing vessel. 

(j) Recreational fishing—means fish¬ 
ing for personal use of the catch. The 
catch, if any, is not used for sale of 
barter. 

(k) Salmon—means any anadromous 
species of the familty Salmonidae and 
genus Oncorhynchus, commonly 
known as Pacific salmon, including but 
not limited to: 

Chinook (king) salmon— Oncorhynchus 

tshaioytscha. 

Coho (silver) salmon— Oncorhynchus ki- 
sutch. 

Pink (humpback) salmon— Oncorhynchus 
gorbuscha. 

Chum (dog) salmon— Oncorhynchus keta. 
Sockeye (red) salmon— Oncorhynchus nerka. 

(l) Total length of salmon—means 
the shortest distance between the tip 
of the snout or jaw (whichever ex¬ 
tends farthest while the mouth is 
closed) and the tip of the longest lobe 
of the tail, measured while the salmon 
is lying on its side, without resort to 
any force (including squeezing the 
tail) or mutilation of the salmon. 

(m) Secretary—means the Secretary 
of Commerce or a designee. 

(n) Single, barbless hook—means a 
hook with a single shank and point, 
with no secondary point or barb curv¬ 
ing or projected in any other direction. 
Hooks manufactured with barbs can 
be made “barbless” by forcing the 
point of the barb flat against the main 
part of the point. 

(o) Troll gear—means fishing gear 
which consists of one or more lines 
used to drag bait or lures behind a 
moving fishing vessel and which lines 
are let out or wound in by means of or 
through implements that are fixed to 
the vessel during fishing. 

§661.5 Salmon fishery management areas. 

(a) The Pacific Council salmon Man¬ 
agement Area shall be divided into the 
following management areas for the 
regulation of commercial and recre¬ 
ational salmon fishing, with the fol¬ 
lowing lateral limits: 

(1) Management Area A—(i) North¬ 
ern limit (United States-Canada) is a 
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line connecting the following coordi¬ 
nates: 


48*29*37.19" 

N. 

lat.. 

124*43*33.19' 

* W. 

long. 

48*30 11" 

N. 

lat., 

124*47*13" 

W. 

long. 

48*3022" 

N. 

lat.. 

124*50*21" 

W. 

long. 

48*30*14" 

N. 

lat.. 

124*52*52" 

W. 

long. 

48*29*57" 

N. 

lat., 

124*5914" 

W. 

long. 

48*2944" 

N. 

lat.. 

125*00*06" 

W. 

long. 

48*2809" 

N. 

lat.. 

125*05*47" 

W. 

long. 

48*27*10" 

N. 

lat.. 

125*08*25" 

W. 

long. 

48*26*47" 

N. 

lat.. 

125*09*12" 

W. 

long. 

48*20*16" 

N. 

lat.. 

125*22*48" 

W. 

long. 

48*18*22" 

N. 

lat.. 

125*2958" 

W. 

long. 

48*11*05" 

N. 

lat., 

125*53*48" 

W. 

long. 

47*49*15" 

N. 

lat., 

126*40*57" 

W. 

long. 

47*3647" 

N. 

lat., 

127*11*58" 

W. 

long. 

47*22*00" 

N. 

lat.. 

127*41*23" 

W. 

long. 

46*42*05" 

N. 

lat.. 

128*51*56" 

W. 

long. 


46*31*47" N. lat., 129*07*39" W. long.; 

(ii) Southern limit: 47 # 18'19“ N. lat. 
(Point Grenville Light). 

(2) Management Area B—(i) North¬ 
ern limit: 47°18'19" N. lat. (Point Gren¬ 
ville Light). 

(ii) Southern limit: 45°46'00" N. lat. 
(Cape Falcon). 

(3) Management Area C—(!) North¬ 
ern limit: 45°46'00" N. lat. (Cape 
Falcon). 

(ii) Southern limit: 42W00" N. lat. 
(Oregon-Califomia border). 

(4) Management Area D—(i) North¬ 
ern limit: 42°00'00" N. lat. (Oregon- 
Califomia border). 

(ii) Southern limit: 38°14'27" N. lat. 
(Tomales Point—Northern tip). 

(5) Management Area E—(i) North¬ 
ern limit: 38 8 14'27“ N. lat. (Tomales 
Point—Northern tip). 

(ii) Southern limit: (United States- 
Mexico) is a line connecting the fol¬ 
lowing coordinates: 

32*35*22.11" N. lat., 117*27*49.42" W. long.; 

32*37*37.00** N. lat., 117*49*31.00" W. long.; 

31*07*58.00** N. lat., 118*36*18.00" W. long.; 

30*32*31.20** N. lat., 121*51 58.37" W. long.; 

(b) Any person fishing subject to 
this Part 661 shall be bound by the 
above-described international bound¬ 
aries, notwithstanding any dispute or 
negotiation between the United States 
and any neighboring country regard¬ 
ing their respective jurisdictions, until 
such time as new boundaries are pub¬ 
lished by the United States. 

(c) The inner boundary of each Man¬ 
agement Area is a line coterminous 
with the seaward boundaries of Wash¬ 
ington, Oregon, and California (the “3- 
mile limit”), and the outer boundary 
of each Management Area is a line 
drawn in such a manner that each 
point on it is 200 nautical miles from 
the baseline from which the territorial 
sea is measured. 


§661.6 General restrictions 

The following restrictions apply to 
all commercial and recreational 
salmon fishing in Management Areas 
A, B, C, D, and E, except that the re¬ 
strictions in this Part 611 shall not 
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apply to fishing for pink and sockeye 
salmon pursuant to the Convention 
for the Protection, Preservation, and 
Extension of the Sockeye Salmon 
Fishery of the Fraser River System, as 
amended by the Pink Salmon Proto¬ 
col. north of 48° north latitude. 

(a) No person shall use nets to fish 
for salmon except that a hand-held 
net may be used to bring hooked 
salmon on board a fishing vessel. 

(b) No person shall fish for, take, or 
retain any species of salmon: 

(1) During closed seasons or in 
closed areas specified in this Part; 

(2) By means of gear or methods 
prohibited by this Part; or 

(3) Once any catch limit specified in 
this Part is attained. 

(c) No person shall take and retain 
any species of salmon which is less 
than the minimum total length speci¬ 
fied in this Part (see Subsections 661.4 

(d), (e) and (h) and 661.6 (f), (g), (h), 
and 661.8 (c) regarding “Dressed, 
Heads-off” salmon aboard a “Freezer 
Trolling Vessel”). 

(d) No person shall fail to unhook 
and return to the water immediately 
and with the least possible injury any 
salmon, the retention of which is pro¬ 
hibited by this Part. 

(e) No person shall possess, have cus¬ 
tody or control of, ship, transport, 
offer for sale, sell, purchase, import, 
export, or land, any species of salmon 
or salmon part which was taken in vio¬ 
lation of the Act, this Part, or any 
other regulation issued under the Act. 

(f) No person shall possess on board 
a fishing vessel any salmon taken in 
the Pacific Council Salmon Manage¬ 
ment Area for which a minimum total 
length is set by these regulations in 
such condition that its total length 
cannot be determined; except that 
“Dressed, Heads-off” salmon, (defined 
in 661.4(e)) may be possessed aboard a 
“Freezer Trolling Vessel” (defined in 
661.4(h)). 

(g) No person shall possess on a fish¬ 
ing vessel during any open season in 
any Pacific Council Salmon Manage¬ 
ment Area, any salmon which is less 
than the minimum total length for 
that species in that Management Area; 
except that “Dressed, Heads-off* 
salmon (defined in 661.4(e)) aboard a 
“Freezer Trolling Vessel” (defined in 
661.4(h)) shall not be less than the 
“Dressed, Heads-off length” (defined 
in 661.4(d)) for that species in that 
Management Area 

(h) No person, while on board a fish¬ 
ing vessel, shall mutilate or otherwise 
disfigure any salmon in a manner 
which extends its length to conform to 
any minimum “Total Length” or 
“Dressed, Heads-off length” require¬ 
ment specified in this Part. Salmon 
may be gilled and gutted, if in doing so 
there is no separation of vertebrae. In 
addition, on board a Freezer Trolling 
Vessel salmon may be prepared for on- 
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board freezing, as defined in 661.4(e). 
if in doing so there is no further sepa¬ 
ration of vertebrae. 

(i) No person shall: 

(1) Refuse to permit an Authorized 
Officer to board a fishing vessel sub¬ 
ject to such person’s control for pur¬ 
poses of conducting any search or in¬ 
spection in connection with the en¬ 
forcement of this Act, this Part, or 
any other regulation issued under the 
Act; 

(2) Forcibly assault, resist, oppose, 
impede, intimidate or interfere with 
any Authorized Officer in the conduct 
of any search or inspection described 
in paragraph (1) of this subsection; 

(3) Resist a lawful arrest for any act 
prohibited by this Part; or 

(4) Interfere with, delay, or prevent, 
by any means, the apprehension or 
arrest of another person knowing that 
such other person has committed any 
Act prohibited by this Part. 

§ 661.7 Facilitation of enforcement. 

The operator of each fishing vessel 
shall immediately comply with 
instructions issued by Authorized Offi¬ 
cers to facilitate safe boarding and in¬ 
spection of the vessel for purposes of 
enforcing the Act and this Part. 

§ 661.8 Penalties. 

Any person or fishing vessel found 
to be in violation of this Part 661 will 
be subject to the civil and criminal 
penalty provisions and forfeiture pro¬ 
visions prescribed in the Act. 

§ 661.9 Commercial Fishing. 

(a) Open seasons and areas. The Pa¬ 
cific Council Salmon Management 
Area is closed to commercial salmon 
fishing except as opened by this Part 
or by superseding regulations. All 
open seasons shall begin at 0001 hours 
and terminate at 2400 hours local time 
on the dates specified herein. 

(1) In Management Area A, the open 
season for salmon fishing shall be as 
follows: 

(1) The season for all salmon species, 
except coho, shall begin on May 1, 
1978 and terminate on June 14, 1978. 

(li) The season for all salmon spe¬ 
cies, including coho, shall begin on 
July 1, 1978 and terminate on Septem¬ 
ber 15. 1978. 

(2) In management Area B, the open 
season for salmon fishing shall be as 
follows: 

(i) The season for all salmon species, 
except coho, shall begin on May 1, 
1978, and terminate on June 14, 1978. 

(ii) The season for all salmon spe¬ 
cies, including coho, shall begin on 
July 1, 1978, and terminate on October 
31, 1978. 

(3) In Management Area C, the open 
season for salmon fishing shall be as 
follows: 

(i) The season for all salmon species, 
except coho, shall begin on May 1, 
1978, and terminate on June 14, 1978. 


(ii) The season for all salmon spe¬ 
cies, including coho, shall begin on 
June 15. 1978, and terminate on Octo¬ 
ber 31, 1978. 

(4) In Management Areas D and E, 
the open season for salmon fishing 
shall be as follows: 

(i) The season for all salmon species 
except coho, shall begin on April 15, 
1978, and terminate on May 14, 1978. 

(ii) The season for all salmon spe¬ 
cies, including coho, shall begin on 
May 15, 1978, and terminate on Sep¬ 
tember 30, 1978. 

(b) Gear restrictions. 

(1) No person shall engage in com¬ 
mercial salmon fishing using other 
than troll gear in the Pacific Council 
Salmon Management Area. However, 
in Management Areas D and E, troll 
gear need not be fixed to the fishing 
vessel as specified in 661.4(0). 

(2) No person shall engage in com¬ 
mercial salmon fishing in the Pacific 
Council Salmon Management Area 
using other than single, barbless 
hooks prior to the seasons specified in 
subsection (a) above for all salmon 
species including coho; except that 
bait hooks with natural bait attached 
as the primary attraction, and hooks 
on artificial salmon plugs, may be 
barbed. Spoons, wobblers, dodgers or 
flexible plastic lures shall not be con¬ 
sidered artificial salmon plugs under 
this paragraph, and therefore must be 
equipped with barbless hooks. 

(c) Length restrictions. Minimum 
total length of salmon and minimum 
dressed, heads-off length of salmon 
are as follows: 



Minimum 
total length 

Minimum dressed, 
heads-off length 

Areas A and B: 

Chinook ......... 

,.....« 28 in 

2m In. 

Coho............... 

...... 16 In 

12 in. 

Area C: 

Chinook. 

- 2G in 

194 in. 

Coho.. 

_ 16 in 

13 in. 

Areas O and E: 

Chinook. 

_ 26 In 

194 In. 

Coho.. 

...... 22 in 

16 In. 

All areas: 

Species other 

None 

None. 


than Chinook 
and Coho. 


(d) Vessel inspection and certifica¬ 
tion. Any fishing vessel 26 feet or 
longer with coho salmon on board in 
Management Areas D and E between 
May 15 and May 25, 1978, shall have 
on board documentation of 1978 hold 
inspection required by the State of 
California. 

(e) Steelhead. No person engaged in 
commercial fishing shall take and 
retain or possess any steelhead ( Salmo 
gairdneri) within the Pacific Council 
Salmon Management Area. 

§ 661.10 Recreational fishing. 

(a) Open seasons and areas. The Pa¬ 
cific Council Salmon Management 


Area is closed to recreational salmon 
fishing except as opened by this Part 
or by superseding regulations. All sea¬ 
sons shall begin at 0001 hours and ter¬ 
minate at 2400 hours local time on the 
dates specified herein. 

(1) In Management Areas A, B. and 
C the season shall open on April 29. 
1978, and terminate on October 31, 
1978. 

(2) In Management Area D the 
season shall be open the entire year. 

(3) In Management Area E the 
season shall open on February 18. 
1978, and terminate on November 12, 
1978. 

(b) Gear Restrictions. 

(1) No person shall engage in recre¬ 
ational salmon fishing in the Pacific 
Council Salmon Management Area 
using other than recreational fishing 
gear; such gear consisting of one line 
attached to a rod or pole held by hand 
or within immediate control of the 
angler while playing or taking a fish, 
to which may be attached not more 
than one artificial lure or natural bait, 
with no more than four single or mul¬ 
tiple hooks. 

(2) No person shall use more than 
one rod and line for recreational 
salmon fishing in Management Areas 
A, B, and C; however there shall be no 
limit to the number of rods and/or 
lines used for recreational salmon fish¬ 
ing in Management Areas D and E. 

(3) No person engaged in recreation 
al fishing in Management Areas D and 
E, may use weights of more than four 

(4) pounds attached directly to the 
line. 

(c) Length restrictions. 

Minimum total length of salmon are 

as follows: 



Minimum total length 

Areas A and B: 
Chinook. 

. 24 in 

Coho..................... 

. 16 In 

Area C: 

Chinook ... 

. 22 in 

Coho... 

. 16 In 

Areas D and E: 
Chinook and 

22 in except that one Chinook 

Coho. 

or Coho per day may be less 

All areas: 

Species other 

than 22 in but not less than 
20 In 

None 

than Chinook 
and Coho. 



(d) Catch limits. No person shall 
take and retain, or possess more than 
three salmon per day while in the Pa¬ 
cific Council Salmon Management 
Area 

§ 661.11 Treaty Indian fishing. 

(a) Persons entitled to exercise 
rights under the Treaty with the 
Makah may fish for all salmon species 
in that portion of Management Area A 
north of 48°07'36" north latitude 
(Sandy Point) from May 1, 1978, to 
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October 31, 1978. at 2400 hours Pacific 
Standard Time. Except as specified by 
this subsection (a) such persons are 
subject to the provisions of this Part 
661. the Act. and any other regulation 
issued under the Act. 

(b) Members of the Quileute and 
Hoh Tribes entitled to exercise rights 
under the Treaty of Olympia, may 
fish for all salmon species in that por¬ 
tion of Management Area A south of 
48°07'36” north latitude (Sandy Point) 
and north of 47°31'42” north latitude 
(mouth of Queets River) from May 1, 
1978. to October 31. 1978, at 2400 
hours Pacific Standard Time. Except 
as specified by this subsection (b) such 
persons are subject to the provisions 
of this Part 661, the Act, and any 
other regulation issued under the Act. 

(c) Members of the Quinault Tribe 
entitled to exercise rights under the 
Treaty of Olympia, may fish for all 
salmon species in that portion of Man¬ 
agement Areas A and B, south of 
47°40'05" north latitude (Destruction 
Island) and north of 46°53'03" north 
latitude (Point Chehalis) from May 1, 
1978, to October 31, 1978, at 2400 
hours Pacific Standards Time. Except 
as specified by this subsection (c) such 
persons are subject to the provisions 
of this Part 661, the Act, and any 
other regulation issued under the Act. 

(d) The Secretary will give due con¬ 
sideration in promulgating emergency 
regulations under Section 661.12 to 
the treaty fishing rights of Indian 
tribes with usual and accustomed fish¬ 
ing grounds in the area affected by 
such regulations. 

§ 661.12 Emergency regulations. 

(a) The Secretary may issue emer¬ 
gency regulations under § 305(e) of the 
Act, if an emergency involving the re¬ 
source is found, that will be an¬ 
nounced by publication of a notice in 
the Federal Register. 

(b) The Council may, at any time, 
make recommendations to the Secre- 
tary for emergency regulations under 
this section. 

8 661.13 Catch reports. 

This Part recognizes that catch and 
effort data necessary for implementa¬ 
tion of this Fishery Management Plan 
shall be collected by the States of 
Washington, Oregon, and California 
under existing State data collection 
provisions. No additional catch reports 
will be required of fishermen or pro¬ 
cessors as long as the data collection 
and reporting systems operated by 
State agencies continue to provide the 
Secretary with statistical information 
adequate for management. Reporting 
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requirements may be implemented by 
emergency regulations if this report¬ 
ing system becomes inadequate for 
management purposes. 

§ 661.14 Test fisheries. 

The Secretary may, upon recommen¬ 
dation of the Pacific Council, allow in 
the Pacific Council Salmon Manage¬ 
ment Area such limited test fisheries 
for scientific purposes as may be pro¬ 
posed by the Pacific Council, the Fed¬ 
eral Government, State governments, 
and Treaty Indian Tribes having usual 
and accustomed fishing grounds in the 
Pacific Council Salmon Management 
Area. 


Notice 


Commercial and Recreational 
Salmon Fisheries Off the Coasts 
of Washington, Oregon, and Cali¬ 
fornia Commencing in 1978 


fishery management plan; approval 

In accordance with Section 304 of 
the Fishery Conservation and Manage¬ 
ment Act of 1976, 16 U.S.C. 1801, as 
amended (Act), the Fishery Manage¬ 
ment Plan for the salmon fisheries off 
the coasts of Washington, Oregon, and 
California, has been reviewed and ap¬ 
proved. This action has been taken 
under a delegation of authority from 
the Secretary of Commerce to the 
Acting Assistant Administrator for 
Fisheries, National Oceanic and Atmo¬ 
spheric Administration. The plan was 
prepared and submitted by the Pacific 
Fishery Management Council on Janu¬ 
ary 3, 1978. It addresses all domestic 
commercial and recreational salmon 
fishing in the U.S. Fishery Conserva¬ 
tion Zone seaward of Washington, 
Oregon, and California. Among the 
plan’s objectives are: (1) Conserving 
the salmon stocks, particularly stocks 
of Chinook and coho; (2) achieving op¬ 
timum yield from the fisheries; (3) re¬ 
ducing hooking mortality of under¬ 
sized fish; and (4) equitable allocation 
among all domestic fishermen, includ¬ 
ing Treaty Indians. The plan has been 
found to be consistent with the Na¬ 
tional Standards in Section 301 of the 
Act, the other provisions of the Act, 
and other applicable law. A notice of 
availability of the final environmental 
impact statement was published in the 
Federal Register on March 13,1978. 

An emergency has been found to 
exist in this salmon fishery requiring 
emergency implementation of the plan 
under 8 305(e) of the Act. The emer¬ 
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gency regulations, and the reasons for 
their issuance, are found in the Rule- 
making section of this issue. These 
regulations will be in effect until May 
28, 1978. Their publication also serves 
as notice of proposed rule making 
under § 305(a) of the Act. 

This 1978 plan is similar in sub¬ 
stance to the plan that was in effect 
during 1977, and is the second stage in 
development of a comprehensive man¬ 
agement plan for salmon fisheries 
under Pacific Council jurisdiction. One 
change from the 1977 plan is the 
moving of a management boundary 
from Tillamook Head, Oreg., to Cape 
Falcon, Oreg. The purpose of this 
change is to provide better stock sepa¬ 
ration and protection of important Co¬ 
lumbia River salmon stocks. Treaty 
fishing rights have been recognized for 
two additional tribes having usual and 
accustomed fishing grounds in the Pa¬ 
cific Ocean, the Hoh and Quileute 
Tribes. The 1978 plan provides for the 
use of barbless hooks (other than bait 
hooks and hooks with artificial salmon 
plug hooks) during the early commer¬ 
cial season along the entire Pacific 
Coast, rather than north of Tillamook 
Head as in 1977. In addition, the Pacif¬ 
ic Fishery Management Council de¬ 
clared its intent to limit access to the 
salmon fishery commencing in 1979, 
based upon active vessel participation 
in the fisheries in one or more base 
years (1974-1977) inclusive. 

The plan states that there are no 
salmon stocks available for harvest by 
foreign fishermen, but recognizes that 
the bilateral agreement with Canada 
which is currently being negotiated 
may extend reciprocal fishing privi¬ 
leges to Canadian and United States 
fishermen. 

Copies of this fishery management 
plan and proposed regulations are 
available for public inspection at the 
following locations: 

Environmental Sciences Information Center 
Library, Page Building No. 2. Room 193, 
3300 Whitehaven Street NW., Washing¬ 
ton, D.C. 20235. 

Pacific Fishery Management Council, 528 
Southwest MU1 Street, Portland, Oreg. 
97201. 

Director, Northwest Region, National 
Marine Fisheries Service, 1700 Westlake 
Avenue North, Seattle, Wash. 98109. 

Comments and views on this plan 
and proposed regulations may be sub¬ 
mitted In writing to the Assistant Ad¬ 
ministrator for Fisheries, National 
Oceanic and Atmospheric Administra¬ 
tion, Washington, D.C. 20235. All com¬ 
ments submitted by June 1, 1978, will 
be considered before final implementa¬ 
tion of this plan. 

Dated: April 7, 1978. 
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Achieve, for the long tern, coordination with Canada and the North 
Pacific Fishery Mananement Council in the development of coastwide 
salmon manenenent plans. 
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Figure 1. Main coastal ports and river 
systems of Washington, Oregon 
California and Idaho. 
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2.0 DESCRIPTION OF THE STOCKS OF FISH COMPRISING THE HAHAGBKr.? CUT 
2.1 Species and Their Distribution 

Chinook and coho salmon ( Oncorhynchus tshawytscha and •). kl stitch) *r* tne m^in 
species caught in the ocean salmon fisheries operating off hash log tor, Oregon. jrc 
California. The catch of pink salmon (0. gorbuseha) in odd-nirber*n v***\ ' J,u 
significant. ~ ' ' 


?»1.1 Chinook Salmon . Basically, a single brood year of the predominant "suh-l** 
type Chinook (e.gTT^^Vh migrating seaward in their first year and tyoiril of #*,]- 
and sore sunmer-run stocks) is harvested in a broad ocean area over a 4-yp-jr period « 
fish m their second to fifth years of life. All but fish In their fifth year h„ve 
mature and immature components as well. An actual example for a marked e»periren»a) 
group is depicted in Table I. The much less abundant "sub-Z" type fish (e.g.. f>?h 
migrating seaward in their second year and typical of spring- and some sumrer-rnr 
stocks) are harvested In the ocean mainly as immature fish in their third and fojrth 
years of 1 if#. 

Quantitative identification of rivers of origin contribution to the rixtur* of 
Chinook entering ocean catches has been the object of considerable study, lor;,»« 
henslve experiments with fin-marked hatchery f_Uh nave been of special value, ro-t.c- 
'.arly those described by Arp, Rose and Olhausen (1970), Bernhardt and kolb fl'97 • , 
Heyamoto and Kiemle (1955), Lander (1970). Pulford (1970), Rose and Arp (1970). 

Arp and Olhausen (1972), Worlund, Wahle and Zlmner (1969), Wright and Bernhard* M969a', 
and and Wright, Bernhardt and Kolb (1969). More recent results with fin-mariteo fist 
are available as basic data (Oregon Department of Fish and wildlife. 1972, ‘97i, ig/4, 
197b, 1976b, and 1977), but little comprehensive analysis work has been complet 'd to 
date. By the mld-1970's, the coded-wire fish tag (Ber^nan et al.. 196ft) had 1 »<*rn . 
replaced fin narks as a standard mechanism for Identification of Juvenile sai^^i', 
and basic data results are currently available for a number of experimental gruyns 
(Washington Department of Fisheries, 1976a and 1976b; and Rasch, 1977). Older adult 
tagging studies nave been reviewed by Godfrey (1966) and Milne (1957). while be .m 
from more recent efforts have been provided by Argue and Hel/er (1971 and P?< , 

Bourque agd Pitre (1972a), and Hetzer and Argue (1972). Comprehensive hlnooi rwitt .a 
tions of varying format have been presented by Cleaver (1969), Godfrey 0971’., 

Committee on Chinook and Coho (1969). Mason (196b), Pacific Northwest Region or-i<.. 
slon (19761, l/ar Hynlng (1973). Washington Department of Fisheries (197?). a* i ' ■ ign* 
(1%«b and 1976). 

These studies have led to the following conclusions: 

Young chinooi salmon generally t«*no to migrate =jr odor inertly nor thwarg or • .-*r 
feeding "igratlons and soutnward as maturing fish. Consequently. Chinook sal^r ?r.a 
tne Sacrarerto-San Joaquin River systems contribute to ocean fisheries as f.i* n, - -s 
southern Washington; northern California coastal Chinook stn ks ’’so cgnt’ib u> 
these same areas and somewhat to the north because they tend to rigr*?. slig.* > 
farther north. 

The Columbia River Chinook salmon stocks, parti .glarly the lower rw»»- * • » 
nook, contribute heavily to the ocean fisheries off Wasnirgton and ftn* 1 , 

These lower river cninook do not migrate as far north as Alaska in try *aqnii»ce r" 
tnjs do not appear ig any substantial numbers in tne Alaska reel! at* ► . yw 
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Table 1 


In^be^Htish^riShiS^Id wrked 1 ?f 1 . br ? od year ch1nook fr(m lower Columbia River hatcheries 

(froi wrfgJt ^d B^lrdt lSeL)" 9 ° C “" 5h * r,eS by and 2 ‘ Week PeriodS * 1963 throu, > h 1966 


-JLittou_ 
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RULES AND REGULATIONS 
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Colu^bia River Chinook stocks, such as the spring, surmer, and upper river fan r u ns, 
also contribute to the Washington ocean fishery and, to an even greater extent, to the 
British Colx’hia and Southeastern Alaska catches. It was the loss of upriver Col unbid 
River chinoo^ stocks (due to power dams) that had such an adverse effect on tne troll 
catcoes off Southeastern Alaska. Some Columbia River Chinook salmon also migrate 
southward on tneir feeding migrations and enter the Oregon and California ocean salmon 
fisheries. 


Washington and Oregon coastal Chinook stocks primarily contribute to the ocean 
fisheries off Washington, British Columbia, and Southeastern Alaska. Portions of 
tnese r^ns are also harvested off Oregon and northern California. 

Puget Sound Chinook stocks exhibit the generally typical nortnward migration pat¬ 
tern, with minor exception; thus, these stocks contribute mainly to the ocean catches 
o'f British Columbia. 


The Fraser River Chinook stocks contribute much more heavily to the Rritisn 
Columbia and Southeastern Alaska ocean fisheries than they do to the Washington area 
fishery. 

In terms of overall management area Importance, the California ocean catch of chl- 
nook salmon comes mainly from California and Oregon coastal stocks. The Oregon ocean 
fishery operates mainly on Oregon coastal stocks, California stocks, and fish from the 
Columbia River. There is no doubt of the predominance of Columbia River fish, par¬ 
ticularly the fall-run race, in the Washington coastal Chinook picture. Oregon and 
Washington coastal stocks are taken all along the coast from central California to 
southeastern Alaska but. except for brief periods, do not appear to contribute at a high 
level In terms of either numbers of fish or percent of total ocean catch. (NO E: The 
•'during brief periods" connotation refers to instances where localized river mouth 
fisheries Impact coastal salmon runs when they are concentrated immediately prior to 
tn*ir entry Into the streams. The best example would be Oregon's special late season 
troll fishery Inside 3 miles for late-run Elk and Chetco River Chinook stocks. On the 
Washington coast, examples would be late season fishing Inside the Grays Harbor bar 
or immediately adjacent to the Qulllayute River mouth. While none of these fisheries 
Involve large numbers of fish, local stocks would contribute a substantial percentage 
to the total catch taken.) Sacramento-San Joaquin stocks are important off southern 
Washington, especially early In the season, and northern California stocks also con¬ 
tribute. Puget Sound and Canadian streams (primarily the Fraser River) contribute 
substantial numbers to catches off the northwest tip of Washington, but numbers con¬ 
tributed by these streams diminish quickly in importance from north to south a*eng tne 
Washington coast. 


2.1.2 Coho Salmon. In contrast to the multiple age class-life history Types for 
cninoox, tne ocean co^io fishery off Washington, Oregon, and California is supported by 
a single age class (i.e., “3‘s\ or 3-year-old fish) during any given season fright, 
1973b). Tne ocean catch for several Puget Sound experimental groups is shown ir. able 
2. This simpler case leads to a rharce for much greater year-to-year fluctuations in 
eaten oue to variability of freshwater environmental factors and resultant impact on 
♦uvenile coho. This variation has been "smoothed" to a great degree In recent yea-i, 
nowever, due to tne tremendous success of hatchery production and Its accompanying 
c' r cjrvention of natural freshwater limitations. 
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Table 2. Calculated recoveries of 1964 brood year Puget Sound hatchery coho as 3-year-old fish In the ocean 

fisheries of British Columbia and Washington by area and 2-week period during 1967 (LVLM, IVRM, RVLM, 
RVRM) (from Wright and Bernhardt, 1969b). 


Fisherr 1 

2-wee 

k period 

ending 



. J/-i 

Total. 

6/3 

*6717 

-TTY- 

”W 

7729 

871r 

*726 

9/9 

9/21 

After 9/23 ,# 

Iritloh Columbia troll. Northern » C. (Zone 43) 


_ 




- - 

- 

- 

- 

- 

0 

British Coluablo troll. Central H C. (Zona 42) 

- 

- 

- 

- 

34 

31 

12 


* 

* 

77 

British Coluablo troll. Stroit of Georgia (Zone 41) 

- 

- 

- 

- 

30 

- 

2 

- 

* 


32 

British Columbia troll, M. C. Vancouver lal. (Zone 40) 

202 

875 

633 

382 

64 3 

309 

641 

337 

32 

4.476 

wash, ocaan sport. Saklu 

- 

- 

14 

6 

61 

51 

101 

34 

- 

9 

276 

Wash, ocaan troll, Neeh Bey 

- 

6 

26 

85 

343 

130 

37 

128 

- 

67 

842 

Wash, ocean sport, Nash Bay 

- 

- 

28 

75 

274 

135 

104 

129 

48 

13 

flOA 

British Coluabla troll, S. of Ceps Flattery (Area C) 

- 

- 

1) 

14 

128 

181 

214 

66 

326 

28 

9/2 

Usah. ocaan troll, Seattle 

- 

- 

26 

40 

67 

39 

24 

14 

- 

62 

2/2 

Wash, ocean troll. La Fuat) 

• 

8 

126 

249 

545 

367 

298 

224 

146 

24 

1.96/ 

Wash, ocaan sport. La Push 

- 

- 

8 

44 

78 

130 

112 

16 

- 

3 

391 

wash, ocean troll. Westport 

- 

- 

81 

123 

121 

58 

24 

IS 

11 

" 

431 

Waah. ocean sport, Westport 

12 

26 

30 

122 

21 

37 

83 

24 

9 

" 

364 

Wash, ocaan troll, llweco 

- 

- 

6 

15 

27 

- 

10 

- 

- 

* 

38 

Wash, ocean sport, llwaco 

- 

“ 

6 

28 

17 

21 


- 

- 

— 

72 

Totals 

12 

242 

1.239 

1.456 

2,328 

1,825 

1.550 

1.291 

877 

238 

Li* 


North to south arrangsnent generally corresponds to catch orlglo srsss, not port of landing. 


il Sport flahtng periods begin and aod one liy leter- 
Calculated for periods of variable duration. 
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^lasninqton, Oregon, and California (JiDonato, 1^58). Catches are composed o f anc * Rivers, are severely depleted. 

a cmgle age group, ^atj^i q fish in their second year of life. Tnese f isn are of 
Canadian and Pjoet Sound .-••igm almost entirely, since no important soawr.in n stock*. 
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For Puget Sound, the natural stocks of chfnook afe generally In a depressed 
state, whereas hatchery production continues to Increase. Some continual degradation 
of the environment Is to be expected although tnere are Increasing efforts to mlr.lmlr* 
adverse effects on the stocks. 

The Chinook salmon stocks In British Columbia have not experienced the adverse 
effect on their environment to the same degree as the stocks to the south, but the 
escapement trend still appears to be slightly downward. 

2.2.2 Coho Salmon. Most coho production In California Is naturally-spawned 
fish produced" \n streams north of San Francisco. California's north coast coho are 
secondary In Importance when compared to that state's Chinook runs. Hatchery froduc- 
tion of coho In California, approximately one million yearlings annually, is relatively 
low compared to production In Washington and Oregon. Counts made at dans and weirs 
along the north coast show that natural coho escapement In recent years nas been 
extremely variable. 

For Oregon coastal coho stocks, production capacity, which declined as a result 
of early deterioration of watersheds, appears to have stabilised In most cases. 

Hatchery production is at a high level. Increased ocean fishing pressure stimulated 
by successful hatchery programs may be depressing some Oregon wild stacks (Figure 2). 

For the Columbia River coho stocks, the escapement for the natural spa-mlrg early 
run fish Is down, whereas the escapement to the hatcheries has Increased. For late 
running coho, the trend of natural escapements Is level to slightly down, with reduced 
escapements occurring In both 1973 and 1974. 

The abundance of natural coho stocks in most Washington coastal and Puget Sound 
streams has decreased due to loss of spawning areas through logging, road building, 
qravel removal, dams, and pollution. Additionally, over-harvest has resulted in scr-e 
natural runs not meeting escapement requirements In several recent years. Hatchery 
escapenent and production have been Increasing. 

In general, coho salmon spawning areas In British Columbia continue to remain 
productive and stock levels relatively stable. Increased Industrial1 ration and pol¬ 
lution of the Fraser River could cause lower production. 

2.2.3 Pink Salmon . Puget Sound pink salnon stocks are at a very low level 
abundance and have been low since a very large run in 1963. Severe winter flooding 
and the resultant adverse Impact on eggs and fry Is believed to be to* primary enj-n o' 
this decline. Fraser River pink salmon stocks exoerience rather wide fluctuations in 
abundance but have shown no significant trend, either upward or downward, ir rtcect 
years. 


2.3 ecological Relationships 

The ecological relationships associated wltn the talnon resources are hv.^ly top¬ 
ple* and Involve the interaction of numerous factors, both In freshwater and In tie 
ocean, that can vary widely from year to year. 

For example, conditions affect stream flows, t-r.peraturns, dan operations ana 
estuarine conditions which In turn can affect mioration, spawninn, fry survival, food 
chains ano ouDMgrant success. 



1964 1966 1968 1970 1972 1974 1976 

Figure 2. A comparison of the Number of Oregon Coastal Streams with Spawning Coho Salmon. Counts 
above and below their Individual Median Base Count 1964-1975. (from Oregon Department 
of Fish and Wildlife, 1976 c). 
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shall be subject to a notification system similar to tr.at 
presently used for ceremonial fisning. All catches snail oe 
monitored cooperatively for tne purpose of ascertainir; the 
amount of the catch. 
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The California troll fleet fishes mainly off its own coast, but a few boats 
have fished as far north as the southern coast of Washington. 
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Figure 3. Basic Chinook and coho salmon catch, effort, and catch 
per unit of effort statistics for the British Columbia 
conmercial troll salmon fishery off Washington, Oregon 
and California, 1967-1976. 
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Figure 6. Basic Chinook and coho salmon catch, effort, and catch pe* unit of effort 
statistics for the California conrerclal troll salmon fishery, 1967-1976. 
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5,4 Interactions Between Domestic and Foreign Participants in the Fish ery 

The Urge catches of U.S. Chinook and coho salmon by Canadian vessels have had 
serious economic Impact on the fisheries of the U.S. In that they have greatly re¬ 
duced the number of salmon available for capture by U.S. fishermen. These 'j* r 9 e 
catches of salmon by Canadian vessels, a substantial portion of the catches be1n9 
hatchery fish produced at substantial cost to the U.S. ^ x P a y er '. h ^* 
benefit/cost ratio (as it pertains to benefits to U.S. fishermen) for U.S. hatchery 
operations and consequently made It more difficult to gainpubllcsupportforsuch 
operations. Nevertheless, resource enhancement In terms of 

habitat Improvement can still be conducted on a positive domestic benefit/cost ratio 
and is essential to the future well-being of U.S. domestic user groups. 

Canadian catches of U.S. salmon do not accelerate to an even higher level. Care must 
be exercised, however. In the selection of facility sites, release points, salmon 
stocks, juvenile size at liberation, and timing of releases In order to maximize 
benefits to U.S. domestic fisheries. 

The broader implications of the salmon interception problem are summarized 
graphically in Figure 11. 

Further, a series of possible measures to reduce U.S. ocean fishing rates on 
Chinook and coho salmon has been considered by state management agencies for several 
years Virtually all of the alternatives which might be Implemented to Increase 
overall resource yields and/or transfer more salmon to Internal state waters have one 
major flaw -- they also transfer varying but significant numbers of fish to Canadian 
salmon fisheries. In general, constraints on U.S. ocean fishermen will, in fact, 
result in a net transfer of salmon from the U.S. to Canada unless compensating 
reguUtlons «re initiated by Canada. Negotiations with Canada might provide methods 
for resolving these problems of salmon transfer between U.S. and Canadian fisheries. 


6.0 DESCRIPTION OF ECONOMIC CHARACTERISTICS OF THE FISHERY 
6.1 Economic Characteristics of the Domestic Harvesting Sector 

6 1 1 Conroercial Fishery Prices. Not only have troll salmon catches been Increas¬ 
ing. but the prices paid to flsheran also have risen dramatically. For Chinook 
salmon, the average coastwide price per pound dressed weight Increased from 25 cents 
in 1947 to 80 cents by 1972 and has continued to Increase since that time. For 
example, average ex-vessel price for troll-caught Chinook In Washington for 1976 was 
$1 59 per pound. For troll caught coho salmon, from an ex-vessel price of 22 cents 
in*1947 the price Increased to 68 cents per pound by 1972, and these coho prices 
also have continued to Increase sharply since then. The average ex-vessel troll 
price for Washington In 1976 was SI.25 per pound. It should be pointed out that 
these prices are undoubtedly minimal since other factors such as bonuses, post-seaso 
settlements, etc., are not included. 

While some of this price rise reflects price inflation in the national economy, 
troll salmon prices deflated by the wholesale price Index rose, on the average, by 
over 2X per annum from the late 1940‘s to 1972. 
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Figure 11. Interceptions of salmon by United States and Canadian fisheries. Average annual catches, 
1964-1974 (1,000's of fish). 

(Note: Average of U.S. and Canadian estimates and does not Include salmon bound for streams which 
originate In Canada and flow through the Alaska Panhandle.) 
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that in Year 2 a sport-caught salmon was worth less than a salmon caught the 
year before. The "real" value has remained the same ($28.00 per-day) for 
both years. 
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unneeded for reproduction are therefore "wasted" Instead of being harvested. For coho, 
excessive natural spawning will normally be manifested as juvenile production exceeding 
the rearing capacity of the freshwater environment. In the case of Chinook, it 
appears that excessive escapement can even result In lowered production.) 

In the case of Washington and Colunbia River salmon runs, however, major stocks 
can be harvested by existing commercial, sport, and Indian fisheries operating in 
internal state waters. Specifically, these are commercial purse seine, gill net, and 
reef net fisheries In Puget Sound; gill net fisheries In Grays Harbor, Wlllapa Bay 
and the Columbia River below Bonneville Dam; freshwater recreational fisheries in 
rivers throughout the area; a marine sport fishery within Puget Sound; treaty Indian 
fisheries in all Washington waters from Grays Harbor northward; ana treaty Indian 
fisheries above 8onneville Dam in tne Columbia River system. 

The treaty Indian catch has Increased considerably In recent years but still has 
not reached the level of their treaty entitlement (as stated In U.S v. Washington ) 

In all areas. To date, the burden of regulatory constraints needed to secure the 
Indian treaty rights under recent Federal court decisions has fallen almost entirely 
on non-treaty connercial net fishermen In internal state waters. Continuation of the 
past division of non-treaty catch would reguire severe curtailment or elimination of 
the following non-treaty fisheries: the August gill net fishery In the lower Columbia 
River for upper Columbia River fall Chinook, the Grays Harbor gill net fishery for 
Chinook and coho, and the Puget Sound purse seine and gill net fisheries for Puget 
Sound-origin Chinook and coho. Further, other non-treaty net fisheries such as those 
on chum salmon (which are not caught In the ocean) might have to be severely curtailed 
or eliminated In the future as "equitable adjustments" for heavy non-treaty ocean 
troll and sport harvest of Chinook and coho. The Federal courts have approved the 
concept of such adjustments to compensate the Indians for loss of opportunity on other 
runs. 


9.1.? Control of Troll "Shaker Catches" * A primary consideration for commercial 
troll fishery management Is the inadvertent hooking of "shakers". This Isa term 
commonly applied to any salmon which a troller Is required to release because it Is 
less than a minimum size limit or is taken Incidentally during a closed season for a 
particular species. 

Numbers of shakers caught and released have been established for the Washington 
fishery by Washington Department of Fisheries (1969) and Wright (1972b). Various 
projections for most other major Pacific coastal troll fishing areas have been docu¬ 
mented by O'Brien, Taylor and Jensen (1972), Pacific Marine Fisheries Commission 
(1968), and Pitre (1970). 

The specific problem with shakers Is the associated mortalities Inherent in the 
process of being hooked, then dragged for varying periods of time before being brought 
to the surface, possibly measured onboard a troller. and finally being released. The 
various aspects of hooking mortality are discussed In detail by Wright (1972a), and a 
large number of good references on the subject are available (Table 7). Additional 
research work has demonstrated that shaker catches can be markedly reduced through use 
of specific terminal gear such as large plugs and that use of barbless hooks can sig¬ 
nificantly reduce hooking mortality rates for coho (Boydstun, 1972; Butler and Loeffel, 
1972; Milne, 1955; Reed, 1972; and Wright, 1969a). At a minimum, prior to the coho 
troll season opening, trollers should be required to use barbless single hooks on all 
terminal gear. Barbless hooks will improve the survival rate of "shaker" coho salmon 
taken Incidentally yet still take Chinook as efficiently as barbed hooks. 
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Table 7 . Summary of experimental work on hooking mortality for Pacific salmon in the commercial troll fishery 


_(Wright, 1972 

___ 

Percent 

Number fish 




mortality 

In sample 

Species 

Type mortality determination 

Reference 

1.9 

794 

Coho 

Immediate only, no holding period 

Van Hynlng (1951) 

2.5 

393 

Chinook 

Immediate only, no holding period 

Van Hynlng (1951) 

3.3 

389 

Chinook 

Immediate only, no holding period 

Author 

4.0 

2.417 

Chinook 

Immediate only, brief holding period 

HolTett (personal communication) 

4.9 

572 

Chinook 

Immediate only, no holding period 

Jensen (1969) 

6.4 

918 

Chinook 

Immediate only, barbless hooks 

Reed (personal communication) 

7.0 

158 

Coho 

Immediate only, no holding period 

Jensen (1969) 

7.9 

901 

Chinook 

Innedlate only, barbed hooks 

Reed (personal coowunl cation) 

B.2 

962 

Coho 

Immediate only, barbless hooks 

Reed (personal communication) 

9.0 

841 

Chinook 

Immediate only, brief holding period 

Bergman (1960) 

9.0 

2,258 

Coho 

Based on condition classification 

Author 

9.7 

537 

Coho 

Immediate only, brief holding period 

Hollett (personal cominicatlon) 

12.0 

2,107 

Chinook 

Based on condition classification 

Author 

12.4 

983 

Coho 

Immediate only, barbed hooks 

Reed (personal comnunlcation) 

13.0 

75 

Chinook 

Innedlate Including seriously Injured 

loeffel (1961) 

13.0 

64 

Coho 

Innedlate only, brief holding period 

Heyamoto (1963) 

13.0 

16,796-27.078 

Pink 

Immediate Including seriously Injured & delayed 

Hollett (personal communication) 

16.0 

32 

Chinook 

Immediate and delayed 

Loeffel and Van Hynlng (1962) 

16.0 

664-910 

Coho 

Immediate 4 delayed 

Author 

17.6 

289 

Coho 

Immediate 4 delayed 

Milne and Ball (1958) 

?0.0 

91 

Chinook 

Immediate and delayed 

Milne and Ball (1958) 

20.8 

461 

Chinook 

Immediate Including seriously Injured 

Parker and Klrkness (1956) 

22.0 

18 

Coho 

Innedlate and delayed 

loeffel and Van Hynlng (1962) 

23.0 

22 

Chinook 

Innedlate. only brief holding period 

Heyamoto (1963) 

2S.7 

564 

Chinook 

Innedlate Including seriously Injured 

Hollett (personal communication) 

28.5 

1,286-754 

Coho 

Innedlate and delayed 

loeffel and Van Hynlng (1962) 

30.0 

- 

Chinook 

Estimate based on physical damage to sublegals 

Van Hynlng and Maab (1967) 

31.0 

147 

Chinook 

Immediate Including seriously Injured 

loeffel (1961) 

36.0 

2.777-1.283 

Coho 

Innedlate Including seriously Injured 6 delayed 

Hollett (personal communication) 

38.0 

S8 

Coho 

Delayed, extended tank holding period 

Fry (personal communication) 

38.0 

2,777-2,633 

Coho 

Innedlate Including seriously Injured 6 delayed 

Hollett (personal communication) 

42.0 

67-55 

Coho 

Innedlate & delayed 

Milne and Ball (1958) 

44.0 

115 

Coho 

Oelayed, extended tank holding period 

Parker, Black and Larkin (1959) 

44.0 

96 

Chinook 

Delayed, extended tank holding period 

Fry (personal cownunication) 

71.0 

66 

Chinook 

Delayed, extended tank holding period 

Parker and Black (1959) 
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9.2.1 Troll Chinook Minimum Size Limit (Table 8). The only minimum size limit of 
a controversial nature at present is the 26-inch standard imposed on Chinook. Basis 
for the regulation Is obscure, being generally explained as follows (Research Staffs, 
California, Oregon, and Washington, 1948): 
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Week Humber 

Dates Covered 




23-24 

Pay 28 - June 16 




25-26 

June 10 - June 30 




27-23 

June 25 - July 14 





29-30 

July 3 - July 28 

10 




31-32 

July 23 - Aug. 11 





33-34 

Aug. 5 - Aug. 25 





35-36 

Aug. 20 - Sent. 8 



Jacks Become Available 

0 

37-33 

Sept. 2 - Sept. 22 



to the Fishery 


39-40 

Sept. 16 - Oct. 5 





41-42 

Sept. 30 - Oct. 20 

8 




43-44 

Oct. 14 - iiov. 3 


> 

/ 

0 

45-46 

Oct. 29 - ?!ov. 17 


0 


23-24 25-26 27-26 29-30 31-32 33-34 35-36 37-38 39-40 41-42 43-44 45-46 
Sample Week Number 

Figure 12. Coho Average? Weights for 1968-1973 Oregon Troll Landings 
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Figure 13. Percent of Washington annual commercial troll CQho salmon landings (poundages) 
caught in June and July, 191*8-1976, versus annual commercial troll coho salmon 
mean weights, 1951*-1976. 
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M*vr» »*rc«tt o» 0 rrp* aw**) COTtrcHl troll coho ul««i UiKl*** (pewwWq*!) COvflht In June ind Jul/ »orsu» 
«***! t x —rc.lt 1 troll coho Ml non noon Mlyhtt, I«W-»W. 
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3-1/2 to 4 lb. dressed, or about 40% of their ultimate size. Any justifi¬ 
cation for this fishery could only be based on the following debatable 
logic: 

a. a troll Chinook fishery must be continued during this period In order 
to adequately harvest the California and Oregon coastal stocks pres¬ 
ent in the area; 

b. trollers cannot avoid catching coho to any significant degree during 
this fishery; and 

c. the hooking mortality rate Is too high to justify returning these 
Incidentally-caught fish to the water. 

In addition to the long-term season opening date issue which historically 
has been dealt with In the broader “wise-use" connotation of the word "con¬ 
servation", recent data on ocean fishing rates (Table 13) point to a strict 
conservation Issue with the possibility of biological overfishing. For areas 
where rates can be calculated for both the 1960's and 1970's, the general 
pattern Is one of progressively higher ocean fishery pressure. Two areas, 
Willapa Bay and Oregon coastal streams, had rates In excess of 85% for the 
most recent years In which data were available (1975). The problem appears 
to be particularly acute In the latter area where data show an obvious 
general decline In coho salmon spawning escapement and a seriously depressed 
single 3-year cycle; l.e., the 1969-1972-1975 fish (Oregon Department of 
Fish & Wildlife, 1976). The next return year for this particular low cycle 
will be In 1978 (Figure 2). 

9.2.6 Incidental Catch Allowance for Coho . In spite of the management decisions 
which might be made with respect to previous sections on troll fishing seasons, sub¬ 
stantial numbers of dead and badly wounded coho will still be brought to the surface 
on troll hooks during any chlnook-only season. A possible means for mitigating these 
shaker losses Is an Incidental catch allowance such as that described by Wright (1971). 
The basic management intent Is to prevent fishermen from actively seeking a certain 
species or size of salmon but still allowing the landing and sale of these fish which 
are killed Incidental to fishing operations directed toward a "target" species. An 
Incidental catch allowance for pre-season troll-caught coho was recownended by the 
Pacific Marine Fisheries Commission during 1970 In a resolution (No. 17) entitled 
"Trial Regulation of the Troll Fishery to Reduce the Catch of Coho Shakers" (PMFC, 
1972). 


The following excerpt from Wright (1971) describes the Issue and relevant data: 

"This concept was based on the hypothesis that a coho's chances 
for survival could be determined reasonably well by visual observa¬ 
tion as trolling gear brings them In. For example, recovery rates 
for three 'condition categories' of live coho tagged during 1968 In 
outer Juan de Fuca Strait were: 


Condition 

Number 

Number 

Percent 

category 

tagged 

recovered 

recovered 

"Good" 

332 

95 

28.6 

"Fair" 

208 

41 

19.7 

"Poor" 

84 

10 

11.9 
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Pounds (round weight) 


















15680 


RULES AND REGULATIONS 


I +J O •*-» O 


O to 
o « 

z . 

CD C 

5 0 > 


4J 4J 

to C 
o 0 } 
•— c 
■2 **” 
Si! 


<o 

•oi-o 

-21 Tj 
c a> 

O CD CL 


O^-O. 

ja •— to 
o S o 


SS' 

• c < 

o o - 

XZ I 
O . 


• XJ r 
>v 

TJ Cl 


■> u to tJ 

I 0) 0) 

V l» • 
<0 0-0 


S3 

<o 4- 

co t- 

CL 

♦> 

—< a> 3 


• x> %- 
C I to 
o i a> 

T-O O) • 

at bo 
c 4 - »- <v 
<V 3 to f- 
4-> -r-jjc O 

a) c •*- a> 
' •*- E cl 
C wo 


CU WO -O 
>* 4- <u 
I <0 Cn 
DJI D 
>0 « 


^£5 

Ci) J 

a> i 

E T3 

<D a> 
CLcn -o 
«*«— o 
o i o 

WO CXi 
CD tJ- TO 
cn c 
wo<c 
3 

r— - -O 
CL l/l CD 
-X -X 

xr o 4- 

O O CO 

4-» -M E 

CO to I 


co o a. 

r- X 3 
3 0 0 
QO L 


CO •— 
Cf) K) 

owe 3 


CD-r- X 

COQ) 

ra E 


CD to C. 

O £ E 


c O-. « -* 

OCX o 
co ai o 
E >i-c: c 

C CO L pf 
f- 0 ) X 

c _c wo o 

« O «ftf 

CT-r- f- k. 

C4JV « O 


C 3 WO h- +-> 

I O CD 4- 

• a> o 


T3 CO o a> 
CD CD -i— -Q 
Xr- O L Ol 
T J C CO C 
E cO Q.3T f- 
4- CO r— 


I CO O r- I 
' L CN Ol 
CD CD cn C 

I c cn.— -r- 

> CD CO 4- 


U r— k- 

cd QJ +-> < 4 - <o x: 

> M 1 . 

HJ O C-C CJI 
me ao u c 
4-> ♦— WO 25 -r- t- 

•r- I LC L 

E .§5*^ 

CD cn u 
o. c wo o c 
O -o >» E o 

.— I— C (O r— -r- 

co co i- IO+J 

•r- 4 -> CD WO -<- 

O CD « T3 

CD CD l- r— O 
D.H- CD <0 JC _ 
tO CL -M O O 
0^-00 
• to cd -♦-> _ 

E -X c CD 
CO O CD -f- k. 
4- 4 -> »-C co 3 

cn v V -n 

O CO CO CD c 
k- — O <4- 4- f- 
CL XJ O 

to >> Q >1 
C .- co (D r— 

O <D X» > -OO 

f- WO T- • co 


4. 3 C 

f- o o 

3 Q. WO 


4- <0 r- 
-C -C co O -O 
d m me e 

O CO CD CO 

C -X O . WO CD 4-> CD 

oo * v 4.x m« 

a) ox: c -r- cn • 

C-k>CU04--k*f-0g 

3- ^t- 3D OJ L curr 

oor « cnx: 0500 

CO C CO «4- 00 

-OO c— *r- f- C*_ -O 

O O "O r— X U_ CD OJ 4- CD 

f- CD CO WO WAX 

4- 0 W IBV JC Wr-D 

CD CD WO *2 O 4- OJ 3 
CL wo CD k. o4-C0i> 

CO 4- OJ * e* 5 O CD O 

a> CD TD e +j C 4- H- 

xr 4- D k (Dr- k 

* JT, 'S i; &B S iLSt 

C CO cnu. D k O *-> E 
-r- CD to co -r- CD -r- 

Cr- CD HDD 4- r— 

C t- *3 0)- 10 O 

o CD C Q — - *• 

1 


■O 4- *4- 

-r- T3 CM 

O c <0 CO >»f- 


40-0^ 
C o CO 

in 

<a cd X) 
CO 

-SC CO CD 
O CD 4- 

2 3 I 

x: * to 

U O CD 


com 

<0 CD 2 

-15 ° 


: 4»u: « -r- 

JD C 

J h CD O co O 

3 £ ♦-» - «r* 

) © C 

1 • air— o x) 

- wo <a ■»-» 3 

3 cd c: cd cn 

J r- <0 c C 

: 4 - e 3-^- 

1) CD "D x: 

3 x: 4-» to 

- to to E <o 

J-c- « 03 

: «♦- o 4. 


- o c 

3 25 cd •• e 

- a wo f 

r o H- CD CD 

k k k 4J k 

■4-> 4-> CL <0 O 

CD 4-) 

CO 4- CD to CD 

C %- k 4-» TJ 


r- CD -O CD co 

71 X) C O. O 


CO O »- O 4. I 

CO u«4- CD 4-» 4-> CD 4-> 4-> 

o x: k. oir co WO E 

•X CD to o c 4-> 33 

O mD-r Q-TJ -o E 

2 0) c <4- e k CD C -r 

x: CD 41 m O m -r c 

■r- D U aie cot- k -r- 

x: keD3 3>»E 

o * 4 - CD 4-> C X3 XJ 

O CL. ♦-> -O O E O 

I- V CO 0) <- T- o C 

O CD c O N 4-> CD CD 

>4- DO CD O •*" « k X 4) 
co 4 -> C CD 4- WO UlXJ 

00 O c 4 )t 
4- COf cx: CD X3 r— r— 
O 3 tlio IB4J a jDr— 

>4- O CD CO 3 E »— CO r- 

v a u 41 coo—4-»* 

CD X co CD a T- 


X Cir 41 k c c 

f it i5i s a 

^-UfOCr- 
rO CO »— CD CO 

tO Ol. a O CO 


» O 4-> -r- O 
♦m "O C O 
ai CD CD 4-» 

i-o-o c a." 

. o 3 Q CO 

5>*3 E <D O 

tocoxrk- 

•r-r DhX 


A vi vy w r- vi 

r— 4) wo XU O 3 41 

> CO o 4-> C k- 

-4-» « CL 4-J —■ C 4-> 01 

0 4- CO -o JO CO -c 

-H 4) C 3 41 E x: »— 

: CO >-r- EX • C 4-> 

If- a> CO r— CD 

C4— . I 4)Df (DX o • 

»— oaicDoCto+Jcn 
r—r^XI co C Q- C -r- C 
<0 cn -Of-CO«*-r-f- 

E • c b f m co c 
C +J 3 W>r- k 41 3 QJ 

O *004l4)4IXQra 
C in C CL 4- k. CL -4-> CD o 


E§5 . 

Oi —' <0 T3 


CO >» 4- 
Lf) CD CD 
-C r— O. 

co-** S >1 

C 4 - o <a 
0 o r- -o 

4-» 4-> I 

r- Q.IO 

— CD 

O CD 
CD -O x x: 
C C 4)4J 
3 co 

-3 CD -M 
• U 3 
E 4-> (D O 
O 4 3X 

4-0 cn 

U. S. CO 3 

3 4-» C o 

m o k 
CD f- JO 


nuii-r- ooo- 

*— <X> —— VO 
OO CO tO CM 


f- I I I I I I 
-O 

C X JC 4J -*-> 

co o o -C x: 

o o cn cn 

C 2 - O O f- 

t- t- 4) X X CD 

co ^ x: x o o X 

3 OO OO 
•o CD <D 

•r- 4- to 01 4- to CO 

> £ -O S ^ -O S 

-O E 3 CD E 3 <D 

c o O > 5 o > 

f- z a < z a < 


o -m 
cn co 
CD co 
4. O 
O O 


X) CD 

OC 


CJ r- 
f- 3 
CL CO 


~ -4^ T3 
CD C 
Ol 3 
3 O 

a. 00 


000000000 


■au 

CO to 


CM CO 
IX) IT) 
CTl OO 


NfflOlOr- CM fOct CO 
(OtOlfiNNNNNN 
oioioioio>o»oi<noi 


r- <CMfilDNXOlOr-M 

CO <0 CO co C£MO (D N MS 
(Ti CTlO'CTiO'OlO'O'O'Oi 


X) CD 
-0 0 "a 
c ^ c 


41 OI/> 

H 4-» » 

CD C — 
t- CD CO 

^ B S 

"0 4-.- 
C <0 4-> 

A aw 

ooV° 

•4-> C < 

e C 2 1 
° £ 

<0 cn E 
>1 4) O' 
0> 4- O r 

ar o r 


■o XJ 
C 'Tt 
co vO 
cn 
CD — 


-o x: 


r— x: co 


coin o 
nn m 1 
01 Ol k. 4 
r— r— CD-' 


I'M H 

TJ -o on 


• CO r— 4-» 

• --XT ** 


CO CO r— 


. x cn c cn cn cn 

. r- C f- 3 3 


4- TJ 
3 Ol r— 

o 


CO 

VO l^» 

cn 01 




CM | CO | 


CO 4- -O cn 

f- a» c c 

co>3f-4- 

CO T- O -O O 
XJ r— 0 . C 

CD CO >» 

C "O O 1 — .— 


to 




CO f- O '" X) 

° 

jc m 1 — TJ cd 

° 4-> . C -O 

o <0 CT> f- 
C O to O 
t- x> n- x: 

JC -O I'm o 
O CD C U 
O ra c 
««- -r- C 

O * O 

0) 4- 

X . Ol CD •*-» 
COtOtO-O-r- 
. 4- -O C E 

m i a S « 

cn c 4-0 


CO CO *r -C-> 
r- f- x: -O 
co U CD "O 
N B •*-> CD 

tOXt- 3D 
O XI CD 

C C -r- CD 

f- O »« 4- O 

ao +-> x 

-o . c CD 
CD fJ- CM O 

4- • o c 

co co V 

at cm 4 - c E 
cl o a> 4 - 

- f « 
. _> CD CO 
4J X f- 


cO C 


O 4-» C f- 
0X34-3 
- Cn O CD 

•r- O >>t*_ 

CD O * 

3 cOTJ< 


-^f-—-O -O 





accidentally because they misunderstood the terms of the special permit. 
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Rfver mouth ports. Available evidence Indicates that these catches 
still had a high Incidence of Columbia River Chinook. While the area 
south of Tillamook Head was outside the normal single day operating range 
observed in the past, it was not outside the capabilities of fishermen as 
they responded to new, more restrictive ocean regulations in 1977. 

The Tillamook Head stock separation line could be retained If 1977's good 
Chinook catches were a rare exception and the normal situation In virtually 
all years was a consistent void In chinook abundance south of the line. 

If the 1977 situation was repeated with any degree of frequency, however, 
the changes predicted In Section 9.4.2 for Chinook salmon will definitely 
not be realized. (NOTE: State laws prohibiting the landing of chinook 
less than 28 Inches total length will be needed for Washington and Oregon 
ports north of either Tillamook Head or Cape Falcon.) 

4. A reduction in early season troll fishing time for chinook salmon off the 

Washington coast and tolumbia Rfver mouth. 

In analyzing predicted impacts of new ocean fishery regulatory controls, it 
Is virtually Impossible to forecast expected fishing effort changes that 
may occur in response to these controls. 

In 1976, for example, trollers did not fish In April off the Washington 
coast and Columbia River mouth due to more restrictive state regulations and 
also lost a week of flshinq time at the end of June due to a Federal court 
order (Issued by the U.S. District Court of Oregon in U.S. v Oregon and 
Washington ). In spite of losing three weeks from their normal season of 
recent years, total troll days fished for 1976 exceeded those of any sea¬ 
sonal total for the previous three years (Figure 15). (NOTE: The base 
comparison is limited to the 3-year period, 1973-1975, since mobile sport 
angling gear was legal for comnerclal fishing In the ocean prior to 1973.) 
The mid-season fishing effort was substantially above average In 1976 
although contributing factors were (a) exceptionally favorable weather 
conditions on the ocean; (b) a good abundance of coho; (c) a late arrival 
of albacore in northern waters; and (d) high salmon prices. 

In Section 9.2.4 (Troll Chinook Fishing Season), the evidence indicates 
that any further reductions In troll fishing for chinook salmon should 
Initially be applied to the early season from May 1 to mid-June, not to 
an all-species fishery beginning on July 1. If Increased effort during 
remaining open fishing periods approaches anythino near that observed In 
1976 as a "normal" situation, changes predicted in Section 9.4.2 will not 
occur. If reductions in the May 1 to mid-June troll season are needed to 
compensate for subsequent Increases In fishing effort, the initial reduction 
should be a 10 to 15 day Increment at the beginning of this early season 
(i.e., a closure until May 10 or 15). 

In the event a 28-inch minimum size limit on chinook is not enforceable or 
achievable north of Tillamook Head or Cape Falcon, additional restrictions In 
the early troll and recreational chinook fisheries may be considered. 

5. Concurrent commercial and recreational ocean fishing seasons off the 

Washington coast and Columbia River mouth. 

Comparable fishing season dates were a traditional practice for comnerclal 
and recreational fisheries off the Washington coast and Columbia River mouth 
through 1975. Minimum size limits differed, however, and the trollers 
could not retain coho salmon until June 15. Justification for the equal 
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A late season all-species troll fishery from September 16 through 
October 31, south of Point Grenville in Washington. 
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Angling only by closely attended hand 11ne(s) or rod(s) and reel(s). 
No weight more than 4 pounds may be directly attached to the line 
by which the fish is retained. 
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Other considerations involved In preserving ocean troll and sport fisheries to 
achieve OY are: 

1. Availability of salmon over a longer annual time period and in greater 
variety with a troll fishery. 

2. The dislocation and community impact *rfi1ch would follow elimination of 
industries (troll fishery and charter boats) which form significant sectors 
of coastal employment alternatives. 

3. Preservation of a life-style represented by troll fishing and charter boat 
operation; activities accessible with modest capital investments. 

Factors justifying some significant transfer of fish to the inside fisheries and 
spawning escapements to achieve OY Include: 

1. Reduced catches of depleted fish stocks that will provide Increased salmon 
production over the long-term. 

2. Legal rulings that require certain quantities of fish to be provided for 
treaty Indian fisheries. 

3. A reversal of past trends resulting in the brunt of conservation restric¬ 
tions falling on inside fisheries in order to assure that adequate spawning 
escapements are provided. 

4. Increased ocean fishing rates. 

Current technology and availability of data do not permit direct quantification 
of all these factors. Thus, final determination of OY reflects the professional 
judgments and experience of the working team which prepared the plan, the Scientific 
and Statistical Committee, the Council, the Salmon Advisory Subpanel, and the citizen 
input through public hearings. The concept of optimum yield recognizes explicitly the 
multiple objectives of fishery management that were Included In the Fishery Conserva¬ 
tion and Management Act of 1976. The Act requires that relevant biological, economic 
and social factors must be considered in determining the ■optimum" yield from a 
fishery which will provide the greatest overall benefit to the nation with particular 
reference to food production and recreational opportunities. The Act does not, how¬ 
ever, specify precisely how various factors should be Included or how they should be 
balanced against one another In the determination of optimum yield. 

This fishery management plan represents OY by recommending management policies 
that modify estimates of MSY and reflect all the criteria established by PL 94-265 to 
the extent that information is available and the state of the art permits. To meet 
a mandatory requirement of this Act, best available estimates of MSY and OY for aJJ. 
salmon stocks present are provided In Table 17. 

10.0 MEASURES, REQUIREMENTS, CONDITIONS, OR RESTRICTIONS SPECIFIED TO ATTAIN THE 
OBJECTIVES OF THE PLAN 

10.1 Catch Limitations, Including Total Allowable Level of Foreign Fishing 

The abundance of the stocks of U.S. Pacific Coast salmon that are available to 
the Washington, Oregon, and California ocean fisheries will vary considerably from 
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the Council. The emergency regulations, however, would be effective immediately 
and for forty-five (45) days, unless rescinded earlier by the Fr'cretary or 
extended for not more than one additional 45-day period. 
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practices may be favoring late runs over early runs and also suggests 
that California's successful rearing program be mentioned. 
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The Subpanel requests that following the "one-half" and "one-tPTird" 
figures, actual numbers reflecting what those fractions represent should 
be "included.. 
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Proposed and currently authorized dam modifications, water managerent, hatchery 
mitigation and coordinated management should allow Idaho to rebuild spring 
chinook runs and increase surmer runs to a fishable level (Idaho Department of 
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An important portion of the negotiations dealt with the ocean harvest of fish destined 
for the Columbia River. This concern of all parties is represented in the agreement 
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they stated that many of the fish between 26 " and 28 " are already mature, 









A delay In the coho season opening from May 15 to July 1 was vigorously opposed 
by fishermen. They emphasized that June Is their most productive coho month 
and that by July 1 most of the silvers have migrated from California v/aters. 
Maintenance of the existing opening of May 15 was supported. 
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proposed rules 


This section of the FEDERAL REGISTER contains notices to the public of the proposed issuance of rules and regulations. The purpose of these notices is to 
give interested persons on opportunity to participate in the rule making prior to the adoption of the final rules. 


[3410-34] 

DEPARTMENT OF AGRICULTURE 

Animal and Plant Health inspection Service 
[9 CFR Part 1131 

VIRUSES, SERUMS, TOXINS, AND ANALOGOUS 
PRODUCTS 

Miscellaneous Amendments; Proposed 
Rulemaking 

AGENCY: Animal and Plant Health 
Inspection Service (APHIS). 

ACTION: Proposed rule. 

SUMMARY: This amendment would 
authorize the use of serum-neutraliza- 
tion tests instead of vaccination-chal¬ 
lenge tests which are presently re¬ 
quired by the Standard Requirements 
in the evaluation of certain vaccines. 
The result of this amendment would 
be cheaper, quicker, and more humane 
testing, without a decrease in the va¬ 
lidity of the results. 

DATE: Comments must be received on 
or before June 13, 1978. 

ADDRESS: Interested parties are in¬ 
vited to submit written data, views, or 
arguments regarding the proposed reg¬ 
ulations to: Deputy Administrator, 
Veterinary Services, Animal and Plant 
Health Inspection Service, U.S. De¬ 
partment of Agriculture, room 828-A, 
Federal Building. HyattsvUle, Md. 
20782. 

FOR FURTHER INFORMATION 

CONTACT: 

Dr. R. J. Price, 301-436-8245. 

SUPPLEMENTARY INFORMATION: 
This proposed amendment provides 
for the use of the serum-neutraliza¬ 
tion test instead of the vaccination- 
challenge test in the evaluation of cer¬ 
tain vaccines. It also provides for sub¬ 
sequent vaccination-challenge testing 
if the serum-neutralization test results 
are not satisfactory. 

The potency of many viral vaccines 
can be adequately evaluated by using a 
serum-neutralization test instead of a 
vaccination-challenge test. This test is 
conducted in the laboratory without 
using virulent virus in valuable test 
animals. 

This proposed amendment would 
also provide editorial changes for clar¬ 
ity and consistency. The requirements 
for modified live and killed feline pan¬ 
leukopenia vaccines would be reword- 
cd to equalize as nearly as possible the 
requirements for both. 


The first letter in each word of the 
hearings for §§113.123, 113.139, 

113.140, and 113.141 are to be capital¬ 
ized. 

1. Section 113.123 would be amended 
by revising the introductory portion, 
and revising paragraph (b) to read: 

§113.123 Feline Panleukopenia Vaccine, 
Killed Virus. 

Feline Panleukopenia Vaccine, 
Killed Virus, shall be prepared from 
virus-bearing cell culture fluids or 
from tissues obtained from cats that 
have developed feline panleukopenia 
following inoculation with virulent 
feline panleukopenia virus prepared 
from a Master Seed Virus which meets 
the applicable requirements prescribed 
in § 113.120. Each serial shall meet the 
special requirements for safety pro¬ 
vided in paragraph (a) and the poten¬ 
cy requirements provided in para¬ 
graph (b) of this section. 

• • • • • 

(b) Potency test-Serum-neutraliza - 
tion Test Bulk or final container sam¬ 
ples of completed product shall be 
tested for potency using five suscepti¬ 
ble cats (four vaccinates and one con¬ 
trol) as the test animals. Blood sam¬ 
ples drawn from each cat shall be Indi¬ 
vidually tested for neutralizing anti¬ 
body against feline panleukopenia 
virus to determine susceptibility. 

(1) A constant virus-varying serum 
neutralization test in tissue culture 
using 100 to 300 TCID M of virus shall 
be used. Cats shall be considered sus¬ 
ceptible if there is no neutralization at 
a 1:2 serum dilution. 

(2) Vaccination. Each of the four 
vaccinates shall be injected as recom¬ 
mended on the label. If two doses are 
recommended, the second dose shall 
be given 7 to 10 days after the first 
dose and the cats observed each day 
for 14 days. 

(3) Serology. At the end of the post¬ 
vaccination observation period, a 
second blood sample shall be obtained 
from each of the five cats and the 
serums shall be individually tested for 
neutralizing antibody against feline 
panleukopenia virus in the same 
manner used to determine susceptibil¬ 
ity. 

(4) Interpretation of the SN test (i) 
If the control has not remained sero¬ 
negative at 1:2, the test is invalid and 
may be repeated. 

(ii) If at least 3 of the 4 vaccinates in 
a valid test have not developed titers 


of at least 1:8, and the remaining vac¬ 
cinate has not developed a titer of at 
least 1:4, the serial is unsatisfactory 
except as provided in paragraphs 
(b)(5) and (6) of this section. 

(5) Virus-challenge test If the results 
of a valid SN test are unsatisfactory, 
the vaccinates and the control may be 
challenged with a virulent feline pan¬ 
leukopenia virus furnished by Veteri¬ 
nary Services and each animal ob¬ 
served each day for an additional 14 
days. White blood cell counts shall be 
made on each test animal each day for 
9 consecutive days following challenge. 

(6) Interpretation of the virus-chal¬ 
lenge test If the control does no show 
clinical signs of feline panleukopenia, 
the test is invalid and may be repeated 
except, that, if the vaccinates show 
such signs, the serial is unsatisfactory. 
Such clinical signs shall include a pro¬ 
nounced leukopenia w herein the white 
cell count drops to 4,000 or less per 
cubic mm or the white cell count drops 
to less than 25 percent of the normal 
level established by an average of 
three or more counts taken prior to 
initiation of the test. 

2. Section 113.139 would be amended 
by revising paragraphs (c) (1). (3), and 
(4) to read: 

§ 113.139 Feline Panleukopenia Vaccine. 

» • • • • m 

(c) • • • 

(1) Twenty-five feline panleukopenia 
susceptible cats shall be used as test 
animals (20 vaccinates and 5 controls). 
Blood samples drawn from each cat 
shall be individually tested for neu¬ 
tralizing antibody against feline pan¬ 
leukopenia virus to determine suscep¬ 
tibility. 

(i) A constant virus-varying serum 
neutralization test in tissue culture 
using 100 to 300 TCID*> of virus shall 
be used. 

(ii) Cats shall be considered suscepti¬ 
ble if there is no neutralization at a 1:2 
serum dilution. 

• • • • • 

(3)* • • 

(i) If at least 80 percent of the con¬ 
trols do not show clinical signs of 
feline panleukopenia during the obser¬ 
vation period, the test is invalid and 
may be repeated. Such clinical signs 
shall include a pronounced leukopenia 
wherein the white cell count drops to 
4,000 or less per cubic mm or the white 
cell count drops to less than 25 per- 


FEDERAL REGISTER, VOL 43, NO. 73—FRIDAY, APRIL 14, 1978 









15720 


PROPOSED RULES 


cent of the normal level established by 
an average of three or more counts 
taken prior to Initiation of the test. 

(ii) If at least 19 of the 20 vaccinates 
do not survive the observation period 
without showing clinical signs of feline 
panleukopenia as described in subpar¬ 
agraph (3)(i), of this paragraph, the 
Master Seed Virus is unsatisfactory. 

(4) The Master Seed Virus shall be 
retested for immunogenic!ty in 3 years 
and each 5 years thereafter unless use 
of the lot previously tested is discon¬ 
tinued. Ten susceptible cats (8 vacci¬ 
nates and 2 controls) shall be used in 
the retest. Susceptibility shall be de¬ 
termined in the manner provided in 
paragraph (c)(1) of this section. 

(i) Each vaccinate shall be injected 
with a predetermined quantity of vac¬ 
cine virus as provided in paragraph 
(cX2) of this section. 

(ii) Fourteen days post vaccination, a 
second serum sample shall be drawn 
from each cat and tested for neutraliz¬ 
ing antibody to feline panleukopenia 
virus in the same manner used to de¬ 
termine susceptibility. 

(iii) If the two controls have not re¬ 
mained seronegative at 1:2, the test is 
invalid and may be repeated. 

(iv) If at least 6 of the 8 vaccinates 
in a valid test do not develop titers of 
at least 1:8, and the remaining vacci¬ 
nates do not develop a titer of at least 
1:4 the Master Seed Virus is unsatis¬ 
factory except as provided in subpara¬ 
graph (4)(v) of this paragraph. 

(v) If the results of a valid SN test 
are unsatisfactory, the vaccinates and 
the controls may be challenged as pro¬ 
vided in paragraph (c)(3) of this sec¬ 
tion. If 100 percent of the controls do 
not show clinical sign s of feline pan¬ 
leukopenia, the test is invalid and may 
be repeated except, that, if any of the 
vaccinates show such signs, the Master 
Seed Virus is unsatisfactory. 

• • • • • 

(3) Section 113.140 would be amend¬ 
ed by revising paragraphs (c)(4) to 
read: 

5 113.140 Canine HepalitU Vaccine. 


(C) • • • 

(4) The Master Seed Virus shall be 
retested for immunogenicity in 3 years 
and each 5 years thereafter unless use 
of the lot previously tested is discon¬ 
tinued. Ten susceptible dogs (8 vacci¬ 
nates and 2 controls) shall be used in 
the retest. Susceptibility shall be de¬ 
termined in the manner provided in 
paragraph (c)(1) of this section. 

(i) Each vaccinate shall be injected 
with a predetermined quantity of vac¬ 
cine virus as provided in paragraph 
(c)(2) of this section. 

(ii) Fourteen days postvaccination, a 
second serum sample shall be drawn 


from each dog and tested for neutral¬ 
izing antibody to canine hepatitis virus 
in the same manner used to determine 
susceptibility. 

(iii) If the two controls have not re¬ 
mained seronegative at 1:2, the test is 
invalid and may be repeated. 

(iv) If at least 6 of the 8 vaccinates 
in a valid test do not develop titers of 
at least 1:10, the Master Seed Virus is 
unsatisfactory except as provided in 
subparagraph (4)(v) of this paragraph. 

(v) If the results of a valid SN test 
are unsatisfactory, the vaccinates and 
the controls may be challenged as pro¬ 
vided in paragraph (c)(3) of this sec¬ 
tion. If 100 percent of the controls do 
not show clinical signs of canine hepa¬ 
titis the test is invalid and may be re¬ 
peated except, that, if any of the vac¬ 
cinates show such signs, the Master 
Seed Virus is unsatisfactory. 


(4) Section 113.141 would be amend¬ 
ed by revising paragraphs (c)(4) to 
read: 

§113.141 Canine Distempter Vaccine, 
Ferret Avirulent. 

• • * • • 


(C) • • • 

(4) The Master Seed Virus shall be 
retested for immunogenicity in 3 years 
and each 5 years thereafter unless use 
of the lot previously tested is discon¬ 
tinued. Ten susceptible dogs (8 vacci¬ 
nates and 2 controls) shall be used in 
the retest. Susceptibility shall be de¬ 
termined in the manner provided in 
paragraph (c)(1) of this section. 

(i) Each vaccinate shall be injected 
with a predetermined quantity of vac¬ 
cine virus as provided in paragraph 
(c)(2) of this section. 

(ii) Fourteen days postvaccination, a 
second serum sample shall be drawn 
from each dog and tested for neutral¬ 
izing antibody to canine distemper 
virus in the same manner used to de¬ 
termine susceptibility. 

(iii) If the two controls have not re¬ 
mained seronegative at 1:2. the test is 
invalid and may be repeated. 

(iv) If at least 6 of the 8 vaccinates 
in a valid test do not develop titers of 
at least 1:50, the Master Seed Virus is 
unsatisfactory except as provided in 
subparagraph (4Xv) of this paragraph. 

(v) If the results of a valid SN test 
are unsatisfactory, the vaccinates and 
the controls may be challenged as pro¬ 
vided in paragraph (c)(3) of this sec¬ 
tion except that if 100 percent of the 
controls do not show clinical signs of 
canine distemper the test is invalid 
and may be repeated except, that, if 
any of the vaccinates show such signs, 
the Master Seed Virus is unsatisfac¬ 
tory. 


• • • • 


All written submissions made pursy, 
ant to this notice will be made avail¬ 
able for public inspection at the ad 
dress listed in this document during 
regular hours of business (8 a.m. to 
4:30 p.m., Monday to Friday, except 
holidays) in a manner convenient to 
the public business (7 CFR 12.7(b)). 

Done at Washington, D.C., this 7th 
day of April 1978. 

Note. —The Animal and Plant Health In¬ 
spection Service has determined that this 
document does not contain a major proposal 
requiring preparation of an Inflation 
Impact Statement under Executive Order 
11821 and OMB Circular A-107. 

Pierre A. Chaloux. 

Deputy Administrator, 
Veterinary Services. 

[FR Doc. 78-9894 Filed 4-13-78; 8:45 am) 


[6320-01] 

CIVIL AERONAUTICS BOARD 

[14 CFR Ports 207, 208, 212, 215, 244, 249, 
296, 385, 389] 

[EDR-350. ODR-15. Docket No. 32318. 

Dated: March 30, 19781 

LIBERALIZED REGULATION OF INDIRECT 
CARGO CARRIERS 

Proposed Rulemaking 

AGENCY: Civil Aeronautics Board. 

ACTION: Notice of proposed rulemak 
ing. 

SUMMARY: This notice proposes a re¬ 
vised Part 296 which modifies the 
Board’s procedures in authorizing the 
indirect air carrier operations of air 
freight forwarders, international air 
freight forwarders, and cooperative 
shippers associations, and removes 
some of the requirements and restric¬ 
tions currently imposed on the oper¬ 
ations of these carriers. The proposal 
is made on the Board’s initiative in 
consideration of the passage of Pub. L 
95-163 by Congress, enacting deregula¬ 
tion of the air freight industry, and of 
changes in the air freight forwarding 
industry since the Board last reviewed 
forwarding operations over 20 years 
ago. In addition, this notice proposes 
changes in the above Economic and 
Organization Regulations to conform 
to the proposed revision of Part 296. 

DATES: Comments by: May 23. 1978. 
Reply comments by: June 12. 1978. 
Comments and other relevant infor¬ 
mation received after these dates will 
be considered by the Board only to the 
extent practicable. Requests to be put 
on the Service List by: April 24, 1978 
Docket Section prepares the Service 
List and sends it to each person listed, 
who then serves his comments on 
others on the list. 

ADDRESSES: Twenty copies of com¬ 
ments should be sent to Docket 32318, 
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Civil Aeronautics Board, 1825 Con¬ 
necticut Avenue NW., Washington, 
D.C. 20428. Individuals may submit 
their views as consumers without 
filing multiple copies. Comments may 
be examined in Room 711, Civil Aero¬ 
nautics Board, Universal Building. 
1825 Connecticut Avenue NW., Wash¬ 
ington, D.C., as soon as they are re¬ 
ceived. 

FOR FURTHER INFORMATION 

CONTACT: 

John V. Coleman, Bureau of Pricing 
and Domestic Aviation, Supplemen¬ 
tary Services Division. 1825 Con¬ 
necticut Avenue NW., Washington, 
D.C. 20428. 202-673-5088. 

SUPPLEMENTARY INFORMATION: 
Part 296 of the Board’s Economic Reg¬ 
ulations establishes the standards 
used by the Board in authorizing the 
operations of air freight forwarders, 
international air freight forwarders, 
and cooperative shippers associations 
and sets forth certain restrictions on 
these operations. Under the current 
rule applicants for authority must 
submit detailed information demon¬ 
strating that they have sufficient ter¬ 
minal facilities, financial resources, 
equipment, experienced personnel, 
and agents: file tariffs, and provide in¬ 
surance meeting the limits set forth in 
Part 296. In addition to these require¬ 
ments the operations of these carriers 
are subject to the provisions of sec¬ 
tions 408, 409, 412 and certain subsec¬ 
tions of section 407 of the Act, and to 
reporting requirements prescribed by 
Part 244 of the Board’s Economic Reg¬ 
ulations. 

On November 9, 1977. Congress en¬ 
acted Pub. L. 95-163, which substan¬ 
tially deregulates the domestic direct 
air cargo transport industry. The new 
law amended the Act to include a new 
section 418 establishing a new class of 
all-cargo air carriers and amended sec¬ 
tion 102 to expand the Board’s policy 
criteria in considering all-cargo air ser¬ 
vice. The predominant feature of the 
new regulatory framework is the pro¬ 
vision of an environment in which the 
extent, variety, quality and price of air 
cargo service are developed in the mar¬ 
ketplace through competitive market 
forces rather than through regulatory 
controls on licensing and pricing. Con¬ 
sequently, the new class of all-cargo 
carriers are relieved from mnay of the 
Provisions of the Act, including 401 (li¬ 
censing), 407(b) and (c) (disclosure of 
stock ownership), 408 (common con¬ 
trol relationships), 409 (interlocking 
relationships), and 412 (agreements). 1 


‘While the Board did not relieve the 418 
carriers from the requirement to file tariffs 
under section 403 of the Act, during the 
fran&ition period, it expressed a willingness 
to consider doing so thereafter if and when 
it appeared that the requirement was pre¬ 
venting the type of competitive pricing dere¬ 
gulation was Intended to encourage. 


As a result of Congress’ deregulation 
package, it now appears that we have 
a situation in which the indirect air 
carriers of freight are regulated more 
strictly than the direct air carriers. 
This appears clearly to be inconsistent 
with Congress’ intention. 

Moreover, it has been over 20 years 
since we have reviewed indirect carrier 
cargo operations. The air freight for¬ 
warding industry has grown substan¬ 
tially in this period 2 * and through ex¬ 
perience the operations of the partici¬ 
pants have become more sophisticated. 
These changes, coupled with the 
changes in the direct air transport of 
cargo, lead us to conclude that our 
present regulation of the indirect car¬ 
riage of cargo does not facilitate the 
best service to the public, and is not in 
tune with the characteristics of the in¬ 
dustry as it now exists. Forwarders 
and cooperative shippers associations 
were the first classifications of indi¬ 
rect air carriers authorized by the 
Board. In our view it is now the time 
to reduce regulatory requirements and 
restrictions upon indirect air carriers. 
This will benefit both the industry as 
a whole and the public by (a) facilitat¬ 
ing a wider range of indirect air cargo 
services, (b) encouraging more eco¬ 
nomic operations governed by com¬ 
petitive market forces rather than reg¬ 
ulatory controls, and (c) promoting 
rates for services more closely tailored 
to the shipping needs of the public. 

While the rules proposed here will 
relieve forwarders from various provi¬ 
sions of the Act, pursuant to the au¬ 
thority given to us in section 101(3), it 
is not our intention to insulate them 
from the operation of the antitrust 
laws with respect to the acts or trans¬ 
actions that will no longer be ap¬ 
proved by the Board on a case-by-case 
basis. We will thus propose to retain 
the substance of our present rule 
which specifically provides that relief 
by rule does not constitute an order 
within the meaning of section 414 of 
the Act. (see proposed §§296.14 and 
296.15). 

For these reasons, we have tentative¬ 
ly decided to make the following 
changes in our regulation of the indi¬ 
rect air carrier cargo industry: 

Definition of Am Freight 
Forwarder 

Part 296 currently provides for three 
different types of indirect carriers: do- 
4 - mestic air freight forwarders, interna¬ 
tional air freight forwarders and coop¬ 
erative shippers associations, separate 
authorizations being required for each 


•During the period 1965-76 the number of 
authorized forwarders tripled (from 120 to 
366). Similarly, forwarder revenues grew 
from $66 million in 1961 to $1,327 million in 
1976, and the volume of cargo transported 
Increased from 114,617 tons in 1981 to 
945,198 tons in 1976. 


type of service. Under the definitions 
of the two classifications of forward¬ 
ers* eligible participants are limited to 
providers of consolidation and break- 
bulk services. This is much narrower 
than the term “indirect air carrier” 
(one who indirectly engages in air 
transportation) and excludes Indirect 
air carrier services over which the 
Board has jurisdiction, such as “expe¬ 
dited” or “priority” packaging ser¬ 
vices, which do not technically meet 
the assembly, break-bulk, or consolida¬ 
tion requirements. Thus, the defini¬ 
tion is narrower than the full range of 
indirect carrier services currently 
being provided in the industry. Chang¬ 
ing the definition to make “consolida¬ 
tion” permissive rather than manda¬ 
tory would rectify this anomaly with¬ 
out affecting existing forwarders. Nor 
will the change in itself have any 
effect on shippers, since as far as the 
shipper is concerned the forwarder is 
the carrier of the goods whether or 
not the shipment is consolidated. 4 

Further, we no longer believe that 
there is any reason to differentiate do¬ 
mestic and international air freight 
forwarders. The operations of these 
have become nearly identical, differ¬ 
ing only in the rules of customs, 
import or export requirements, and 
the rate structures of the direct air 
carriers. Nearly two-thirds of the cur¬ 
rently authorized forwarders hold 
both types of authority. Consequently, 
it appears that no useful purpose Is 
served by separately authorizing the 
two types of service. 

For these reasons, we have tentative¬ 
ly decided to revise Part 296 to (1) pro¬ 
vide for one classification of forwarder 
which can perform interstate, overseas 
and/or international operations; and 
(2) delete the 'assembly, break-bulk 
and consolidation requirements.® 


•Air freight forwarder and international 
air freight forwarder are defined as indirect 
air carriers which in the ordinary and usual 
course of their undertaking assemble and 
consolidate or provide for such services, or 
perform or provide for break-bulk and dis¬ 

tributing operations with respect to consoli¬ 
dated shipments; are responsible for the 

transportation of property from the point 
of origin to destination; and utilize for the 
whole or part of such transportation the 
services of a direct air carrier. 

4 We also propose to expand the types of 
direct air carriers available to forwarders to 
include Intrastate carriers, consistently with 
the recent amendment to 401(d) of the Act 
in Pub. L. 95-163. We invite particular com¬ 
ment on whether or not the Board should 
limit forwarders to the use of authorized 
common carriers. 

•The Board has recently amended the 
current definitions of air freight forwarder, 
international air freight forwarder and co¬ 
operative shippers association to permit 
these carriers to use the services of other 
forwarders in connection with their own ser¬ 
vices. and to expand the definition of coop¬ 
erative shippers association to include over¬ 
seas and foreign air transportation. (See 
Footnotes continued on next page 
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Relief Prom the Act 

We have tentatively decided to 
amend Part 296 to relieve air freight 
forwarders and cooperative shippers 
associations from sections 403(a), 
(b)(1), and (c), 6 407(b), (c) and (d), 408, 
409, and 412 of the Act. 

The Board originally imposed these 
provisions on forwarders because they 
were the first classification of indirect 
air carriers authorized and the Board 
was not prepared to liberalize require¬ 
ments for a yet untried class of carri¬ 
er. 

However, since their initial classifi¬ 
cation, the Board has resolved its 
major concerns with the control and 
interlocking relationships of forward¬ 
ers and cooperatives with other 
common carriers, as well as agree¬ 
ments between forwarders and cooper¬ 
atives and direct air carriers 7 on an ad 
hoc basis, and in the context of formal 
proceedings, such as the ‘'Long-Haul 
Motor/Railroad Carrier Air Freight 
Forwarder Case”, Order 77-8-126. 
Consequently, in recent years, the ma¬ 
jority of requests for approval under 
sections 408, 409, and 412 have been 
routinely granted. Since the forwarder 
experience has demonstrated that the 
Board's major fears of anti-competi¬ 
tive practices in the industry have not 
materialized, we see no reason to con¬ 
tinue to require forwarders and coo¬ 
peratives to seek ad hoc approvals 
under sections 408, 409, and 412 of the 
Act, particularly since many of the un¬ 
derlying aircraft operators and most 
other indirect air carriers (tour opera¬ 
tors, air taxi operators, and, most re¬ 
cently, the section 418 all-cargo air 
carriers) are exempt from these sec¬ 
tions. For related reasons, we no 
longer believe it necessary to require 
disclosure of stock ownership by for¬ 
warders and cooperatives and their of¬ 
ficers and directors as required by sec¬ 
tions 407(b) and (c) of the Act. These 
reports are used primarily to monitor 
control relationships between these 
carriers and other carriers and/or op¬ 


Footnotes continued from last page 
ER-1046 March 23, 1978). In addition, we 
are currently considering the question of 
payment of commissions or other compensa¬ 
tion to intermediaries, including forwarders, 
in EDR-330 (Docket 30362). Because the 
issues in that rulemaking involve consider¬ 
ations extenting beyond air freight forward¬ 
er operations alone, we have decided to 
handle this matter separately rather than 
within the scope of this proceeding. 

• Although cooperative shippers associ¬ 
ations are not subject to section 403, section 
296.31 does require them to file their pro¬ 
posed schedules or formulae used in com¬ 
puting charges to their members. We pro¬ 
pose to delete this requirement. 

’Most of the requests have involved 
common control and Interlocking relation¬ 
ships between forwarders and motor carri¬ 
ers and/or air taxi operators, and acquisi¬ 
tions of control of forwarders by private In¬ 
dividuals or other carriers. 


erators in other phases of aeronautics. 
Since we propose to relieve forwarders 
and coops from sections 408 and 409 of 
the Act, these reports no longer would 
serve any purpose. 

We also believe that a continued ad¬ 
herence to these requirements is in¬ 
consistent with Congress’ intent in 
deregulating all-cargo air service: 
namely, to create a flexible, freely 
competitive environment for the provi¬ 
sion of all-cargo service. In exempting 
the 418 all-cargo carriers from these 
provisions, the Board concluded that 
it was inconsistent with the less regu¬ 
lated environment established by Con¬ 
gress to (1) require Board approval of 
all matters within the scope of these 
sections, and (2) afford these carriers 
immunity from the antitrust laws 
under section 414 by approving any 
items under sections 408, 409, and 412. 
We believe that the same reasoning 
applies to forwarders. The provisions 
of sections 411 and 1007 of the Federal 
Aviation Act and the antitrust laws 
themselves are sufficient, in our view, 
to correct any serious anticompetitive 
practices.* * N 

The relief from section 408 granted 
in the proposed rules includes, in addi¬ 
tion to the relief provided under sec¬ 
tion 101(3), a general exemption to 
any person to acquire a freight for¬ 
warder (the “any-person" provision of 
subsection 408(a)(5) of the Act). In 
short, this means that freight forward¬ 
ers are free to be acquired by other 
persons without prior approval from 
the Board. This exemption could 
result in the acquisition of a freight 
forwarder by a direct air carrier, or 
vice versa. We recognize that this w'ill 
raise some questions with respect to 
the control aspect, and in conjunction 
with the proposed exemption from the 
filing of tariffs, could produce an op¬ 
portunity for a direct air carrier to 
evade its tariff filing requirement. We 
specifically request comments on any 
potential difficulties arising from this. 
In responding to this problem, com- 
menters should keep in mind that ex¬ 
emptions under section 408(a)(5), like 
relief granted under section 101(3), do 
not provide any immunity from the 
antitrust laws. We also request com¬ 
ments on the feasibility of requiring 
notice of intent to enter into mergers 
and acquisitions so that the Board 
might withdraw the general exemp¬ 
tion in situations where the anticom¬ 
petitive harm from a particular trans¬ 
action appeared clear on its face. 
While the proposed rule has not been 
drawn in this fashion, interested per¬ 
sons are on notice that we will consid- 


•Thus, our proposal to relieve from sec¬ 
tions 408, 409, and 412 of the Act should not 
be deemed as relieving the carriers from the 
provisions of section 411, nor shall it consti¬ 
tute an order within the meaning of section 
414 of the Act. 


er this type of modification if it ap¬ 
pears advisable. 

In proposing to relieve forwarders 
from section 403(a) and (c) of the Act, 
we balance two considerations: (1) 
Whether the tariff filing requirement 
protects consumers and helps assure 
them the most economic service; and 
(2) whether maintaining the tariff re¬ 
quirements would produce net benefits 
for the industry. We have tentatively 
concluded that it does neither. 

A review of forwarder rates on file 
reflects a wide variance in rates for es¬ 
sentially the same service in the same 
market, characteristic of an uncon¬ 
trolled industry. Thus, it does not 
appear that the tariff filing require¬ 
ment has encouraged the similarly 
constructed lower rates that would be 
expected in a controlled environment. 
Rather, forwarders have been able to 
establish rates at will, some of which 
quite obviously are not established on 
the basis of cost of service. While 
under present policies the Board has 
permitted freight forwarder manage¬ 
ments considerable flexibility as to the 
level of their rates, in recognition of 
the fact that the Board does not limit 
the number of forwarders, we do be¬ 
lieve that the tariff filing requirement 
and its enforcement has restrained 
forwarders from offering rates based 
on marginal cost pricing, thereby de¬ 
priving the public of the most respon¬ 
sive service. First, the preparation, 
publishing and filing (including the 
time constraints imposed by the Act) 
of tariffs raises forwarder costs, and it 
is reasonable to assume that these 
costs are passed on to the shippers. 
Second, we believe that the contralnts 
of tariff filing have restricted the use 
of innovative pricing structures such 
as contract prices, volume discounts, 
or other techniques to generate new 
traffic. This lack of pricing flexibility 
to offer a greater variety of rates and 
services tailored to the specific needs 
of individiual shippers has resulted in 
prices which are constructed to cover 
all contingencies, and thus on average 
tend to be higher. Therefore, we ques¬ 
tion the regulatory or economic bene¬ 
fits to be gained by retaining the tariff 
filing requirement. 9 Removal of the 
requirement will afford forwarders the 
opportunity to develop more innova¬ 
tive and cost-related pricing structures 
and services tailored to the service pat¬ 
terns and needs of shippers. The char¬ 
acteristics of the forwarding industry, 
including free entry, a large number of 
participants, and the availability of 
other modes of transport 10 will assure 
economic pricing. While we recognize 


•We note that over the past 10 years the 
Board has not suspended an air freight for¬ 
warder rate for basic transportation. 

10 Shippers also have available service 
from direct air carriers including air taxis, 
certificated carriers, and most recently, the 
418 all-cargo carriers, as well as, cargo 
agents and motor carriers. 


FEDERAL REGISTER, VOL 43, NO. 73—FRIDAY, APRIL 14, 1978 








PROPOSED RULES 


15723 


that there are alternatives to deleting 
the tariff filing requirement complete¬ 
ly, and that there may be some draw¬ 
backs to our proposal, especially in the 
Board's ability to identify discrimina¬ 
tion, we have tentatively concluded 
that the benefits to the public and the 
industry of removing the tariff filing 
requirement greatly outweigh those in 
favor of retaining it. 11 However, we are 
receptive to any comments on this 
aspect of our proposed revision to Part 
296, including comments on alterna¬ 
tives to deleting the tariff filing re¬ 
quirement in its entirety. We also re¬ 
quest comments on the legal question 
of whether Congress, in specifically es¬ 
tablishing a 45-day notice provision for 
tariff filings by air freight forwarders 
in Pub. L. 95-163, has determined that 
forwarders should not be exempted 
from section 403. 

Insurance Requirements 

Forwarders are currently required to 
maintain three different types of in¬ 
surance for their operations: cargo li¬ 
ability, automotive bodily injury, and 
property damage liability insurance. 
The last two types relate to the for¬ 
warders’ pickup, delivery or transfer 
service. The current minimum levels 
for this insurance are $10,000 per oc¬ 
currence for cargo liability, $10,000 
per person and $20,000 per occurrence 
for automotive bodily injury liability, 
and $5,000 per occurrence for property 
damage liability. 

We have tentatively decided to 
revise the minimum levels for cargo li¬ 
ability insurance to provide coverage 
at a level of $9.07 per pound per piece 
of cargo for International shipments 
and $0.50 per pound for domestic ship¬ 
ments, rather than $10,000 per occur¬ 
rence, and to delete the requirement 
for automotive bodily injury and prop¬ 
erty damage insurance. 

The present levels of insurance were 
set on the basis of 1956 prices and are 
therefore obviously not reasonably re¬ 
lated to the value of goods moving in 
air transportation. Nor do the present 
limits bear a direct relationship to the 
forwarders' assumed liability for ship¬ 
ments. For example, for international 
shipments the Warsaw Convention re¬ 
quires liability of $9.07 per pound. 
There is reason to question, therefore, 
whether the minimum limits of liabil¬ 
ity are adequate to cover potential 
claims. 

Insurance offers important protec¬ 
tion to the users of air freight for¬ 
warders. Thus, our goal in revising the 
insurance requirements is to tie the 
forwarders' liability to shippers to 
their insurance coverage. We believe 


“While cooperative shippers associations 
operate on a non profit basis, we similarly 
no longer see any reason to require them to 
file their formulae used In computing 
charges to their members. 


that the limits we propose provide the 
necessary protection to the public, and 
are commensurate with the forward¬ 
er's legal obligations as a common car¬ 
rier. We recognize, however, that our 
expertise in the insurance field is 
limited, and that our proposed certifi¬ 
cate of insurance and endorsement 
may not be the most efficient means 
to achieve our goal. Therefore, we spe¬ 
cifically encourage all interested par¬ 
ties to comment on what type(s) and 
forms of insurance coverage would 
best assure a direct relationship be¬ 
tween forwarder liability and insur¬ 
ance coverage. 

Most states and the I.C.C. require 
companies providing pickup, delivery, 
and transfer service to maintain auto¬ 
motive bodily injury and property 
damage liability insurance. Our re¬ 
quirement, therefore appears to be du¬ 
plicative and of no additional benefit 
to the shipping public. It also imposes 
an unnecessary additional burden on 
the forwarders, the cost of which is 
most likely passed on to shippers. In 
these circumstances, we see no useful 
purpose in the Board's continuing to 
require forwarders to maintain this in¬ 
surance. 

Notice Requirements 

Although we have not proposed spe¬ 
cific language in the rules attached to 
this Notice, we also will consider in 
this proceeding the adoption of rules 
imposing a requirement that forward¬ 
ers give notice to their customers of 
their liability limitations and insur¬ 
ance coverage. With respect to insur¬ 
ance. the rules might either be an al¬ 
ternative to the requirement that for¬ 
warders maintain specified minimum 
amounts of insurance, or it might be 
an additional requirement. Our reason 
for considering the imposition of a 
notice requirement with respect to li¬ 
ability rules is that, absent a tariff 
filing requirement, carriers may not 
generally choose the same dollar limi¬ 
tation on liability, contrary to their 
behavior in the present regulatory en¬ 
vironment, in which tariffs are re¬ 
quired to be filed. Thus it may be that 
the content of the particular carriers' 
rules on this subject will, in fairness to 
shippers, deserve more prominence, 
than they may have. 

Authorization Procedures and 
Reporting Requirements 

Under the current authorization 
procedures applicants for forwarder 
authority must submit detailed infor¬ 
mation demonstrating that they have 
sufficient facilities, financial re¬ 
sources, equipment, experience and 
agents to perform their services. In ad¬ 
dition, Part 244 of the Board's Regula¬ 
tions prescribes a uniform system of 
accounts and reports to be filed by cer¬ 
tain forwarders and cooperative ship¬ 
pers associations. 


In consideration of the other pro¬ 
posed changes in our regulation of air 
freight forwarders and cooperative 
shippers associations, discussed above, 
we have tentatively decided to sim¬ 
plify the authorization procedures and 
filing requirements of these carriers. 
We are proposing an authorization 
process and reporting requirements 
similar to those currently in effect for 
air taxi operators. 1 * 

Our experience over the years in 
processing forwarder applications has 
demonstrated that the quasi-fitness 
standards we apply do not predict a 
forwarder’s success or the quality of 
service it provides to the public. Thus, 
they do no appear to offer any bene¬ 
fits to the shipping public or the in¬ 
dustry as a whole. If anything, we be¬ 
lieve that the current standards and 
filing fee requirement have deterred 
potential forwarders from applying for 
authority. Our experience with the air 
taxi operators leads us to believe that 
the proposed revised procedures will 
encourage competition in the industry 
with ample protection for consumers. 1S 

We recognize that in deleting the de¬ 
tailed information requirement in the 
application we may be removing some 
item or element which is significant in 
the determination of fitness of a par¬ 
ticular applicant, such as past record 
of cancellation, revocation, or other 
evidence of criminal activity. We re¬ 
quest specific comment on whether 
any of the information we propose to 
delete should be retained. 

We have tentatively reached similar 
conclusions with respect to the report¬ 
ing requirements currently imposed on 
forwarders. We no longer find that it 
is necessary for either the Board's pur¬ 
poses or those of the public or indus¬ 
try to require the detailed information 
now filed by forwarders under Part 
244. Instead, we are proposing a sim¬ 
plified report (CAB Form 296R) to be 
filed annually, reflecting the forward¬ 
er's annual forwarding revenues and 
expenses, gross profit, tonnage, and 
number of shipments. This informa¬ 
tion will. In our view, provide the 
Board with sufficient data to monitor 
the growth and activity of the indus¬ 
try. 

We emphasize that the foregoing are 
our tentative conclusions only, and we 
solicit the views of all interested per¬ 
sons to assist us in determining wheth¬ 
er to adopt the proposed rules set 
forth in this notice. 

Proposed Rules 

It is proposed that the following 
amendment be made In 14 CFR Chap¬ 


lin connection with this revision, we also 
propose to reduce the filing fee for authori¬ 
zation from $400 to $15. 

“All forwarders and coops currently hold¬ 
ing authority from the Board as of the date 
the rule is adopted will retain their author¬ 
ity provided that they register under the 
proposed authorization procedures within 
60 days of the effective date of a final rule. 
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ter II, Subchapter A, Economic Regu¬ 
lations, and Subchapter E, Organiza¬ 
tion. 


PART 207—CHARTER TRIPS AND SPECIAL 
SERVICES 

1. Section 207.11(b)(3) would be 
amended to read as follows: 

§ 207.11 Charter flight limitations. 

e e e • e 

(b) • • • 

(3) By an air freight forwarder, or 
cooperative shippers association au¬ 
thorized under Part 296 of this sub¬ 
chapter for the carriage of property in 
air transportation; or with respect to 
flights from the United States in for¬ 
eign air transportation, by a foreign 
air freight forwarder holding a cur¬ 
rently effective foreign air carrier 
permit issued by the Board under sec¬ 
tion 402 of the Act. and, with respect 
to flights to the United States in for¬ 
eign air transportation, by any foreign 
air freight forwarder. 

• • • • • 


PART 208—TERMS, CONDITIONS AND LIMITA¬ 
TIONS OP CERTIFICATES TO ENGAGE IN 
SUPPLEMENTAL AIR TRANSPORTATION 

1. Section 208.3(u) would be amend¬ 
ed to read as follows: 

§ 208.3 Definitions. 

e e e e e 

(u) “Indirect air carrier” means any 
citizen of the United States authorized 
to engage indirectly in air transporta¬ 
tion. 

• • • • • 

2. Section 208.6(b)(3) would be 
amended to read as follows: 

§ 20S.6 Charter flight limitations. 


(b) • • * 

(3) By an air freight forwarder or co¬ 
operative shippers association autho¬ 
rized under Part 296 of this sub- 
chapter for the carriage of property in 
air transportation; or, with respect to 
flights from the United States in for¬ 
eign air transportation, by a foreign 
air freight forwarder holding a cur¬ 
rently effective foreign air carrier 
permit issued by the Board under sec¬ 
tion 402 of the Act, and, with respect 
to flights to the United States in for¬ 
eign air transportation, by any foreign 
air freight forwarder. 

• • • • • 


PART 212—CHARTER TRIPS BY FOREIGN AIR 
CARRIERS 

1. Section 212.8(a)(3) would be 
amended to read as follows: 

§ 212.8 Charter flight limitations. 

t • • e * 

(a) • • • 

(3) By an air freight forwarder or co¬ 
operative shippers association autho¬ 
rized under Part 296 of this sub- 
chapter for the ge of property in for¬ 
eign air transportation; or. with re¬ 
spect to flights from the United States 
in foreign air transportation, by a for¬ 
eign air freight forwarder holding a 
currently effective foreign air carrier 
permit issued by the Board under sec¬ 
tion 402 of the Act, and. with respect 
to flights to the United States in for¬ 
eign air transportation, by any foreign 
air freight forwarder. 

• • • e • 


PART 215—NAMES OF AIR CARRIERS AND 
FOREIGN AIR CARRIERS 

1. Section 215.1 would be amended to 
read as follows: 

§ 215.1 Applicability. 

This part applies to all direct air car¬ 
riers and foreign air carriers, except 
air taxi operators. 


PART 244—UNIFORM SYSTEM OF ACCOUNTS 
AND REPORTS FOR AIR FREIGHT FORWARD¬ 
ERS AND INTERNATIONAL AIR FREIGHT 
FORWARDERS; FILING OF REPORTS BY FOR¬ 
EIGN AIR FREIGHT FORWARDERS AND CO¬ 
OPERATIVE SHIPPERS ASSOCIATIONS [DE¬ 
LETED] 

1. Part 244 would be deleted. 


PART 249—PRESERVATION OF AIR CARRIER 
ACCOUNTS, RECORDS AND MEMORANDA 

1. The Table of Contents would be 
amended to delete and reserve Sub¬ 
part B—Air Freight Forwarders and 
Internationa! Air Freight Forwarders 
(§§ 249.20 through 249.29 inclusive). 

Sec. 


Subporl B—Air Freight Forwarders and Intar- 
notionol Air Freight Forwarders [Reserved] 

249.29-249.29 [Deleted and Reserved] 

Subpart B—Air Freight Forwarders and Inter¬ 
national Air Frolght Forwarders [Deleted and 
Reserved! 

§§ 249.20-249.29 [Deleted and Reserved] 

2. Subpart B would be deleted. 


PART 385—DELEGATIONS AND REVIEW OF 

ACTION UNDER DELEGATION; NONHEAR¬ 
ING MATTERS 

§385.13 [Amended] 

1. Section 385.13(d) would be amend¬ 
ed to read as follows: 

• • • • • 

(d) Approve or disapprove applica¬ 
tions for authority filed pursuant to 
Part 296 of this chapter (Economic 
Regulations). 

2. Section 385.13(e) would be deleted 
and reserved. 

3. Section 385.13(f) would be deleted 
and reserved. 

4. Section 385.13(g) would be amend¬ 
ed to read as follows: 

• ♦ • • • 

(g) Revoke any registration upon the 
filing by an air freight forwarder or 
cooperative shippers association of a 
written notice with the Board indicat¬ 
ing the discontinuance of common car¬ 
rier activities. 


PART 389—FEES AND CHARGES FOR 
SPECIAL SERVICES 

§389.25 [Amended] 

1. Section 389.25(s) would be deleted 
and reserved. 


PART 296—AIR FREIGHT FORWARDERS AND 
COOPERATIVE SHIPPERS ASSOCIATIONS 

Subport A—General Provisions 

296.1 Definitions. 

296.2 Joint Loading. 

296.3 Air freight forwarder acting as agent. 

296.4 Cooperative shippers association 
acting as agent of shipper. 

Subporl 8—Exemptions 

296.11 Exemption of air freight forwarders 
and cooperative shippers associations. 

296.12 Exemption of acquisition of control 
of air freight forwarders and cooperative 
shippers associations. 

296.13 Duration of exemptions. 

296.14 No relief from antitrust laws. 

296.15 Approval of certain relationships. 

Subporl C—Registration for Exemption: Air Freight 
Forwarders and Cooperative Shippers Association 

296.30 Filing for registration. 

296.31 Processing by the Board. 

296.32 Notification to the Board of change 
in operations. 

296.33 Cancellation of Registration. 

Subpart D—Limitations and Conditions on Exemption; 

Air Freight Forwarders 

296.51 Prohibition on operations without 
insurance. 

296.52 Terms and conditions of insurance 
coverage. 

296.53 Cancellation, withdrawal, modifica¬ 
tion, expiration, or replacement of insur¬ 
ance coverage. 
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Subport E—Reporting Requirements 

Sec. 

296.71 Reporting requirements. 

296.72 Preparation of airwaybiils and man¬ 
ifests. 

Subport F—Violation* 

296.80 Enforcement. 

Subport G—Limitations and Conditions on Exemptions 
of Air Freight Forwarders 

296.90 Prohibition on use of agents of 
direct air carriers. 

Authority: Sec. 101(3), 204, 408(a)(5), 416, 
Federal Aviation Act of 1958, as amended, 
72 Stat. 737, 743, 767, 771; (49 UJ5.C. 1301, 
1324, 1378, 1386). 

Subpart A —General Provisions 

§ 296.1 Definitions. 

For the purpose of this part: 1 

(a) "Air freight forwarder" means an 
indirect carrier, as defined in 

§ 296.1(d); 

(1) Which engages in interstate, 
overseas, or foreign air transportation; 

(2) Which is responsible for the 
transportation of property from the 
point of receipt to point of destination 
and utilizes for the whole or any part 
of such transportation the services of 
a direct air carrier as defined in 
§298.1(0; 

(3) Which has registered with the 
Board in accordance with Subpart C of 

this part; and 

(4) Which has and maintains in 
effect liability insurance coverage in 
compliance with the requirements set 
forth in Subpart D of this part. 

(b) "Cooperative shippers associ¬ 
ation" means a bona fide association 
of shippers, operating as an indirect 
air carrier as defined in § 296.1(d), on a 
nonprofit basis, 

(1) Which engages in interstate, 
overseas, or foreign air transportation, 

(2) Which undertakes to ship prop¬ 
erty for the account of such associ¬ 
ation or its members, by air, in the 
name of either the association or the 
members, in order to secure the bene¬ 
fits of volume rates or improved ser¬ 
vices for the benefits of its members, 
and utilizes for the whole or any part 
of such transportation the services of 
a direct air carrier as defined in 
§ 296.1(c); and 

(3) Which has registered with the 
Board in accordance with Subpart C of 

this part. 

(c) "Direct air carrier" means: 

(1) An air carrier directly engaged in 
the operation of aircraft pursuant to a 
certificate issued under section 401 or 
418 of the Act; 

(2) A foreign air carrier directly en¬ 
gaged in the operation of aircraft pur- 


‘Terms employed herein, unless otherwise 
defined, shall have the meaning ascribed In 
section 101 of the Act. These terms include: 
"air transportation" (section 101(10)); “in¬ 
terstate air transportation," and “foreign 
air transportation" (section 101(21)); “citi¬ 
zen of the United States" (section 101(13)); 
and “United States" (section 101(38)). 
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suant to a permit issued under section 
402 of the Act; 

(3) An air carrier directly engaged in 
the operation of aircraft pursuant to 
authority conferred by any applicable 
regulation or order of the Board; or 

(4) An intrastate air carrier directly 
engaged in the operation of aircraft 
pursuant to section 401(d)(4) of the 
Act, or applicable regulation or order 
of the Board. 

(d) "Indirect air carrier" means any 
citizen of the United States, who un¬ 
dertakes indirectly to engage in air 
transportation of property. 

§ 296.2 Joint loading. 

Nothing herein shall preclude joint 
loading, meaning the pooling of ship¬ 
ments and their delivery to a direct air 
carrier for transportation as one ship¬ 
ment, pursuant to an agreement be¬ 
tween two or more indirect air carriers 
or foreign indirect air carriers. 

§ 296.3 Air freight forwarder acting as 
agent. 

Any air freight forwarder may act as 
the agent of the shipper or as the 
agent of a direct air carrier which has 
authorized such agency with respect 
to shipments being tendered as a for¬ 
warder. 

§ 296.4 Cooperative shippers association 
acting as agent of shipper. 

Any cooperative shippers association 
may accept particular shipments on 
condition that it may exercise an ex¬ 
pressly reserved option to deal there¬ 
with as the agent of the shipper. 

Subpart B—Exemptions 

§ 296.11 Exemption of air freight forward¬ 
ers and cooperative shippers associ¬ 
ations 

Subject to the other provisions of 
this part, indirect air carriers are 
hereby relieved from the following 
provisions of Title IV of the Act: 

(a) Section 401 (Certification); 

(b) Section 403 (Tariffs); except sec¬ 
tion 403(b)(2) 

(c) Section 404(a) (Carrier's Duty to 
Provide Service, etc.), except the re¬ 
quirement to provide indirect air 
transportation, as authorized by its 
registration, and to provide safe and 
adequate service in connection with 
such transportation; (See § 296.91) 

(d) Section 405 (Postal Rules & Reg¬ 
ulations); 

(e) Section 406 (Mail Rates); 

(f) Section 407(b) (Disclosure of 
Stock Ownership); 

(g) Section 407(c) (Disclosure of 
Stock Ownership by Officer or Direc¬ 
tor); 

(h) Section 407(d) (Form of Ac¬ 
counts); 

(i) Section 408 (Consolidation, 
Merger & Acquisition of Control); 

(j) Section 409 (Prohibited Inter¬ 
ests); and 
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(k) Section 412 (Pooling and other 
Agreements); 

§ 296.12 Exemption of acquisition of con¬ 
trol of air freight forwarders and coop¬ 
erative shippers associations pursuant 
to section 408(a)(5) of the Act 

The acquisition of control of any in¬ 
direct air carrier in any manner what¬ 
soever shall be exempt from section 
408(a)(5) of the Act. 

§ 296.13 Duration of exemptions. 

The exemption from any provision 
of the Act provided by §§296.11 and 
296.12 shall continue in effect only 
until such time as the Board shall find 
that the exemption is no longer consis¬ 
tent with the public interest. 

§ 296.14 No relief from antitrust laws. 

The exemptions granted in §§296.11 
and 296.12 shall not constitute orders, 
within the meaning of section 414 of 
the Act, and shall not confer any im¬ 
munity or relief from the "antitrust 
laws" or any other statute except the 
Act. 

§ 296.15 Approval of certain relationships. 

To the extent that any officer or di¬ 
rector of any indirect air carrier, as de¬ 
fined in § 296.1(d), would be in viola¬ 
tion of paragraphs (3) or (6) of subsec¬ 
tion 409(a) of the Act because of any 
interlocking relationships covered by 
the exemption granted in §296.11(j), 
such participation is hereby approved 
by the Board. The approvals given by 
this section shall not constitute 
orders, within the meaning of section 
414 of the Act. and shall not confer 
any immunity or relief from the "anti¬ 
trust laws" or any other statute except 
the Act. 

Sobport C—Registration for Exemption: Air 

Freight Forwarders and Cooperative Ship¬ 
pers Associations 

§ 296.30 Filing for registration. 

(a) Every air freight forwarder, and 
cooperative shippers association who 
plans to commence operations under 
this part shall register with the Board 
not later than 30 days prior to the 
commencement of such operations, 
unless, upon a showing of good cause 
satisfactory to the Director, Bureau of 
Pricing and Domestic Aviation, regis¬ 
tration within a lesser period of time is 
allowed. 

(b) Registration shall be accom¬ 
plished by filing with the Board’s 
Bureau of Pricing and Domestic Avi¬ 
ation. 

(l) CAB Form 296A "Registration 
under Part 296 of the Economic Regu¬ 
lations of the Civil Aeronautics 
Board" executed in duplicate; 2 


’CAB Form 296A is filed as part of the 
original document and can be obtained from 
the Publications Services Divisions, CAB, 
Washington, D.C. 20428. 
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(2) A certificate of insurance (CAB 
Form 2961) which is currently effec¬ 
tive; and 

(3) A $15 registration fee. This shall 
be in the form of a check, draft, or 
postal money order, payable to the 
Civil Aeronautics Board. 

} 296.31 Processing by the Board. 

After examination of a filing under 
§ 296.30, dates will be stamped by the 
Board on the Form 296A submitted by 
the carrier indicating the effective 
date of the registration. The Board 
will then return to the carrier the du¬ 
plicate copy of Form 296A which will 
serve to confirm that the carrier has 
registered with the Board in compli¬ 
ance with § 296.30. 

Note.—T he effective date of a registration 
shall not be earlier than the effective date 
of the insurance policy or policies named in 
the certificate of insurance filed by the car¬ 
rier. 

§ 296.32 Notification to the Board of 
change in operations. 

Each air freight forwarder and coop¬ 
erative shippers association shall 
notify the Board’s Bureau of Pricing 
and Domestic Aviation, Washington, 
D.C. 20428, on CAB Form 296A of any 
change in the name of address, or of 
any temporary or permanent cessation 
of operations. Such notification shall 
be mailed, or otherwise delivered, so as 
to be received by the Board no later 
than 30 days after the reported event 
has occurred. 

§ 296.33 Cancellation of registration. 

A registration shall be canceled 
without prejudice to registration at a 
later date, upon the filing by the 
holder of a written notice with the 
Board indicating the discontinuance of 
indirect air carrier activities. The fail¬ 
ure of any registrant to perform air 
transportation services as authorized 
for a period of two years or the failure 
of any such registrant to comply with 
the insurance requirements in 5 296.51, 
if applicable, or the failure of any 
such registrant to file for two succes¬ 
sive periods the reports required by 
this chapter, may be deemed by the 
Board to constitute the filing of writ¬ 
ten notice indicating the discontinu¬ 
ance of indirect air carrier activities. 

Subpart D—Limitation* and Condition* on 
Exemption: Air Froight Forwarder* 

§ 296.51 Prohibition on operations with¬ 
out insurance. 

(a) No air freight forwarder shall be 
registered, or engage in air transporta¬ 
tion operations unless it has on file 
with the Board (1) a satisfactory certi¬ 
ficate or certificates of insurance 
(CAB Form 2961) evidencing a proper¬ 
ly endorsed policy of insurance with 
an attached standard endorsement 
(CAB Form 296E),* or (2) a surety 
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bond. Any such guaranty shall be for 
not less than the amount prescribed in 
paragraph (c) of this section, and shall 
cover risks of loss or of damage to 
property handled as a freight forward¬ 
er pursuant to the provisions of this 
part. 

(b) The insurance coverage and cer¬ 
tificate required by this part shall be 
obtained from a reputable and finan¬ 
cially responsible insurance company 
or association which is legally autho¬ 
rized to issue liability policies in one or 
more States of the United States or in 
the District of Columbia. 

(c) The minimum liability for loss of 
or damage to property under control 
of the air freight forwarder shall be: 

(1) for all air transportation subject 

to the Convention For The Unification 
of Certain Rules Relating to Interna¬ 
tional Transportation by Air, done at 
Warsaw, October 12. 1929 (The 

Warsaw Convention)—$9.07 per pound 
per piece, and 

(2) for all other air transportation 50 
cents per pound per shipment. 

(d) The insurance coverage or guar¬ 
anties referred to herein shall be kept 
in effect by the air freight forwarder 
until such time as its registration is 
canceled by the Board. 

(e) Upon termination of any insur¬ 
ance coverage or guaranties covered by 
this part, the registration to which it 
is attached shall be canceled, and the 
forwarder holds no authority to per¬ 
form, unless and until such forwarder 
reregisters. 

§ 296.52 Terms and conditions of insur¬ 
ance coverage. 

With respect to insurance required 
by this part: 

(a) Insurance contracts shall provide 
for payment by the insurer to the 
claimant on behalf of the insured air 
freight forwarder within the specified 
limits of liability of all sums which the 
insured carrier shall become legally 
obligated to pay for loss of or damage 
to property of others. 

(b) The liability of the insurer shall 
apply to all operations by the insured 
carrier in air transportation. The li¬ 
ability of the insurer shall not be sub¬ 
ject to any exclusion by virtue of viola¬ 
tions, by the insured carrier, of any 
applicable safety or economic provi¬ 
sion of the Federal Aviation Act of 
1958, as amended, or of any applicable 
safety or economic rule, regulation, 
order, or other legally imposed re¬ 
quirement by the Civil Aeronautics 
Board, or other regulatory body. 

(c) The liability of the insurer shall 
not be contingent upon the financial 
condition of the insured. The limits of 
the insurer’s liability for the amount 
prescribed herein shall apply separate¬ 
ly to each occurrence, and any pay¬ 
ment made under the policy because 
of any one occurrence shall not reduce 
the liability of the insurer for pay¬ 


ment of other damages resulting from 
the same or any other occurrence. 

(d) Within the limits of liability 
herein prescribed, the insurer shall 
not be relieved from liability by any 
condition, warranty, or exclusion in 
the policy or any endorsement thereon 
or violation thereof by the insured air 
carrier, other than such other exclu¬ 
sions as may be individually approved 
by the Board. Cancellation of an effec¬ 
tive policy shall be effected only upon 
written notice to the Board, in accor¬ 
dance with § 296.53. 

§296.53 Cancellation, withdrawal, modifi¬ 
cation, expiration, or replacement of 
insurance coverage. 

Each policy of insurance shall speci¬ 
fy that it shall remain in force, and 
may not be replaced, canceled, with¬ 
drawn, or in any way modified to 
reduce the limits of liability or the 
extent of coverage, by the insurer or 
the insured, nor expire by its own 
terms, until 10 days after written 
notice by the insurer (in the event of 
replacement, by the retiring insurer), 
describing the change, to the Board's 
Bureau of Pricing and Domestic Avi¬ 
ation, Washington. D.C. 20428, which 
10-day notice period shall start to run 
from the date such notice is actually 
received by the Board. In the case of 
expiration by the policy’s own terms, 
to be effective under this section a 
notice of nonrenewal by the insurer 
must be received not more than 30 
days before the expiration date. For 
purposes of this subpart, a policy will 
not be considered to have expired if 
the same Insurer renews its coverage 
without reduction in the extent of cov¬ 
erage or limits of liability, and without 
a break in coverage, whether or not a 
new policy is issued, and notice to the 
Board is not required in that event. 

Subpart E—Reporting Requirement* 

§ 296.71 Reporting requirements. 

(a) Each air freight forwarder, coop 
erative shippers association, and for¬ 
eign air freight forwarder shall file 
with the Civil Aeronautics Board an 
annual CAB Foatu 296R report enti¬ 
tled “Financial and Operating Report '* 
in accordance with the instructions of 
this section. 

(b) Blank copies of all of the sched¬ 
ules contained in this section will be 
supplied annually by the Civil Aero 
nautics Board. 

(c) Each schedule contains a five- 
block carrier code and a four-block 
date code. The five-block carrier code 
is assigned for accounting/reporting 
purposes only by the Bureau of Ac¬ 
counts and Statistics. The four-block 
data code will be used to record the 
year and the month, the first two 
blocks representing the year and the 
second two blocks representing the 
month of the calendar year. Thus, re- 
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porta filed for the year ending Decem¬ 
ber 31, 1978, will be entered as 7812. 
Both the carrier code and the date 
code shall be completed in the spaces 
provided on each form. 

(d) Each schedule, in the lower left 
hand comer, contains a block for an 
original filing and a block for a revised 
filing. Indicate the nature of the filing 
by placing an "x” in the box next to 
the word Original or an "x” in the box 
next to the word Revision. 

(e) (1) The CAB Form 296R report 
shall be due at the Civil Aeronautics 
Board on February 15 of each year. 

(2) If a due date falls on a Saturday, 
Sunday or national holiday, the due 
date will change to the first following 
workday. 

(f) If circumstances prevent the 
filing of the report on or before the 
prescribed due date, consideration will 
be given to the granting of an exten¬ 
sion upon receipt of a written request 
therefor. To provide ample time for 
consideration and communication to 
the forwarder of the action taken, 
such a request must be delivered to 
the Board in writing at least three (3) 
days in advance of the due date, set¬ 
ting forth good and sufficient reasons 
to justify the granting of an extension 
and the date when the report can be 
filed. Except in cases of emergency, no 
such request will be entertained which 
is not in writing and received by the 
Director, Bureau of Accounts and Sta¬ 
tistics, at least three (3) days before 
the prescribed due date. If a request is 
denied, the air carrier remains subject 
to the filing requirements to the same 
extent as if no request for extension of 
time had been made. 

(g) In the spaces provided, report 
the gross air freight forwarding rev¬ 
enues, gross air freight forwarding ex¬ 
penses, net income (loss) from for¬ 
warding operations and the number of 
shipments and number of tons of air 
freight tendered to direct air carriers 
as carriers. Cooperative shippers asso¬ 
ciations need not report revenue or ex¬ 
pense data. 

(h) The certification shall be signed 
on the original copy by the chief ac¬ 
counting officer of the reporting carri¬ 
er and shall apply to all data reported 
on the form. 

5 296.72 Preparation of airwaybills and 
manifests. 

(a) Each authorized indirect air car¬ 
rier shall prepare an accurate airway- 
hill describing completely all services 
rendered to or on behalf of the ship¬ 
ment. including the conditions under 
which the contract will be completed, 


for each shipment received for trans¬ 
portation by such authorized indirect 
air carrier in the capacity of an indi¬ 
rect air carrier, and a copy thereof 
shall be supplied to the consignor and 
to the consignee of each such ship¬ 
ment. 

(b) Each authorized indirect air car¬ 
rier shall prepare an accurate manifest 
showing every individual shipment in¬ 
cluded in each shipment consigned for 
transportation to a direct air carrier. 

Subport F—Violations 

§ 296.80 Enforcement 

In case of violation of the provisions 
of the Act or any regulation, the viola¬ 
tor may be subject to civil or criminal 
penalties, or other lawful sanctions in¬ 
cluding cancellation of registration. 

Subport G—Limitations and Conditions on 
Exemption of Air Frolght Forwarders 

§296.90 Prohibition on use of agents of 
direct air carriers. 

No air freight forwarder, acting in 
that capacity, shall tender any ship¬ 
ment for transportation, wholly or 


partially by air, to any cargo agent or 
sales agent of any direct air carrier or 
to any other intermediary receiving a 
commission on such shipments from 
the direct air carrier for the account 
of, or on behalf of, any cargo agent, 
sales agent, or any other intermediary. 
The payment of a commission by the 
direct air carrier to such agent or in¬ 
termediary shall be prima facie evi¬ 
dence of a violation of this prohibition 
by the forwarder concerned in all pro¬ 
ceedings before the Board conducted 
under the authority of sections 1002 
(a), (b) and (c) of the Act. The provi¬ 
sions of this section shall not, howev¬ 
er, be construed to prohibit an air 
freight forwarder from tendering ship¬ 
ments to a direct air carrier which acts 
as exclusive agent for another direct 
air carrier for the purpose of accepting 
forwarder shipments on its behalf. 

(Sec. 101(3), 204, 408(aX5). 416 of the Feder¬ 
al Aviation Act of 1958, as amended, 72 Stat. 
737, 743, 767, 771; (49 U.S.C. 1301, 1324, 
1378, 1386)) 

By the Civil Aeronautics Board. 

Phyllis T. Kaylor, 
Secretary. 


Attachment A 


Cab rout 296-A 

rot USE ST CAB OHLT 

EEG1STUTION AM) AMENDMENTS UNDER PART 294 

Of THE ECONOMIC RKCUUTIOHS 0» THE 

Civil, aeaonautics BOA*!) 


INSTRUCTIONS: Submit this fora in duplicate. If 
ibla la a registration, ancles# a 413 fea (check; 
draft, or postal money order) payable to the Civil 

• 

Aeronaut lea Board. Washington, D.C. 20424, Addrcae 

Attention: Director. Bureau of Pricing A Domaatic 

Aviation. HOTS: There le no filing foa for anend- 
■enra to information previously (Had. 

Effective date of regletratlon/amendmcnts 

I. Name and Hailing Address of Raglstranti 

1. Ace you a U.S. cltlsenT 

NOTE: Under the Federal Aviation Act a 
corporation la a U.S. cIt lien only If the 
president and two-thirds or note of the 
officers and directors are U.S. cltlsens 
and 73 percent of the voting Internet is 
ovned or controlled ky U.S. citizens. 

£7 m O *> 

2. Address of principal place of business <1! 

different from anove), and registrant'a 

Area Coda and Telephone Number: 

4. la this filing registrant's £1 Initial Registration 

L 17 Amend went to reUart changes since 
previous filing (pleaae explain on 
reverse) 

3. Chock type or types of service registrant Intends 
to perform upon comnanciant of operations; 

(_J Air Freight Forwarder 

4. 11 this la a ragIstret(on. give 

proposed date of caamanrament of 

operations: 

l~l Cooperative Shippers Association 



7. Cnttf Icatlon 

1 certify chat the Information contained In this application, and In the attaciimenta hereto, la conplete 
and accurate to the beat ot my knowledge. 


Signature; 


D-e«:^ 
flace: 


Maoe (pleaae type) 
TU lei _ 


tea* oote) 


- I T Uy ^ StYt ' . l- 

JATTC: Application suae be atgned by a reepooalble officer, aucb aa the Prat idem. Vice President, Secretary 
or Treasurer of a corporation or association, or partner or owner of other applicant#. 
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CAB Form 296E— Standard 
Endorsement 


AIR FREIGHT FORWARDER POLICIES OF 
INSURANCE FOR CARGO LIABILITY 

The policy to which this endorse¬ 
ment is attached is hereby amended to 
assure compliance by the Named In¬ 
sured, an air freight forwarder provid¬ 
ing services in air transportation, with 
the provisions of Part 296 of the Eco¬ 
nomic Regulations of the Civil Aero¬ 
nautics Board. 

1. In consideration of the premium 
stated in the policy to which this en¬ 


dorsement is attached, the Insurer 
hereby agrees to pay, within the limits 
of liability for coverages specified in 
the policy, all sums which the Named 
Insured shall become legally obligated 
to pay for loss of or damage to proper¬ 
ty of others, resulting from the Named 
Insured’s operations in “air transpor¬ 
tation,” as that term is defined in the 
Federal Aviation Act of 1958, wherever 
they may occur. The liability of the 
Insurer is not contingent upon the sol¬ 
vency or freedom from bankruptcy of 
the Named Insured. 

2. The Insurer also agrees that the 
attached policy shall remain in force, 


and cannot be replaced, cancelled, 
withdrawn, or modifed to reduce the 
extent of liability coverage, by the In¬ 
surer or the Insured, nor expire by its 
own terms, until ten (10) days after 
written notice by the Insurer (by the 
retiring Insurer, in the event of re¬ 
placement) describing the change is 
received by the Board’s Bureau of 
Pricing and Domestic Aviation, Wash¬ 
ington, D.C., 20428. In addition, with 
respect to expiration by the policy’s 
own terms, the Insurer agrees that to 
be effective the notice to the Board of 
nonrenewal must be received not more 
than 30 days before the expiration 
date. 

3. The Insurer further agrees that, 
within the limits of liability for cover¬ 
ages specified in the policy, no term, 
condition, limitation, stipulation or 
other provision contained in the policy 
or any endorsement attached thereto 
or any violation thereof by the Named 
Insured shall relieve the Insurer of li¬ 
ability with respect to such loss or 
damage to property. In this connec¬ 
tion, the Insurer expressly agrees that 
no violation by the Named Insured of 
any economic rule, regulation, order, 
or other legally imposed requirement 
of the Civil Aeronautics Board, and no 
special waiver issued by the Civil Aero¬ 
nautics Board, shall affect the insur¬ 
ance afforded under this policy. 

4. The liability of the Insurer shall 
apply separately to each occurrence 
resulting in loss of or damage to prop¬ 
erty, and any payments under the 
policy with respect to lasses or dam¬ 
ages resulting from one occurrence 
shall not operate to reduce the liabil¬ 
ity of the Insurer with respect to the 
payment of losses or damages result¬ 
ing from the same or other occur¬ 
rences. The Insurer shall not be liable 
for an amount in excess of that liabil¬ 
ity assumed by the Insured as a 
common carrier in air transportation 
as an air freight forwarder. 

5. The Named Insured may reim¬ 
burse the Insurer for payments made 
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[ 1505 - 01 ] 

[14 CFR Part 304] 

CPDR-50; Docket No. 29880; Dated; March 
16, 1978] 

COMPENSATION OF PARTICIPANTS IN BOARD 
PROCEEDINGS 

Proposed Rulemaking 

Correction 

In FR Doc. 78-8818 appearihg at 
page 14044 in the Federal Register 
issue of Tuesday, April 4, 1978, at page 
14046, in the first column, a paragraph 
was left out. Please insert the follow¬ 
ing paragraph before the paragraph 
beginning with “As we see it. discus¬ 
sion of the merits • • 

Several commenters argued that it 
will be very difficult to ascertain 
which applicants for compensation 
really represent the public interest. 
NLCPI criticized the opinion that “the 
regulated industry presents one view 
the public interest offers another 
single view and the two views are dia¬ 
metrically opposed.'* It points out, for 
example, that an industry opposing a 
proposed regulation intended to pro¬ 
tect consumers will not argue that 
consumers do not deserve protection, 
but instead will argue that the protec¬ 
tion is not worth the cost. It also 
points out that there can often be 
large subclasses of consumers with di¬ 
vergent views of the public interest. 
We quite agree, and over the years 
have observed the same phenomenon. 
We do not believe, however, that un¬ 
certainty about who “represents the 
public interest" compels the conclu¬ 
sion that a compensation program 
would be impracticable or inappropri¬ 
ate. Indeed, this very uncertainty 
highlights the need for a program to 
ensure the effective and undiluted rep¬ 
resentation of a variety of views. 


[ 8010 - 01 ] 

SECURITIES AND EXCHANGE 
COMMISSION 
[17 CFR Part 2101 

[Release Nos. 33-5921. 34-14645, 35-20494, 
IC-10197] 

DISCLOSURE OF SIGNIFICANT ACCOUNTING 
POLICIES 

Withdrawal of Proposed Rules 

AGENCY: Securities and Exchange 
Commission. 


PROPOSED RULES 

ACTION: Withdrawal of proposed 
rules. 

SUMMARY: the Commission is with¬ 
drawing its rule proposals regarding 
the disclosure of significant account¬ 
ing policies which have been outstand¬ 
ing for over 4 years. During the inter¬ 
vening period the objectives of certain 
of the proposed rules have been 
achieved in alternative ways—through 
the pronouncements of authoritative 
bodies or by other rules adopted by 
the Commission. The remaining pro¬ 
posals are either no longer necessary 
due to changed circumstances or their 
objectives require further study and 
evaluation. 

DATE: April 10, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Edward R. Cheramy, Office of the 
Chief Accountant, Securities and Ex¬ 
change Commission, 500 North Cap¬ 
itol Street, Washington, D.C. 20549, 
202-376-8020. 

SUPPLEMENTARY INFORMATION: 
On October 4, 1973, the Commission 
published for public comment pro¬ 
posed amendments to Regulation S-X 
calling for increased disclosure of ac¬ 
counting policies and the impact of 
those policies on financial state¬ 
ments. 1 Withdrawal of these proposals 
at this time is consistent with the rec¬ 
ommendations of the Advisory Com¬ 
mittee on Corporate Disclosure that 
“the Commission should withdraw 
promptly proposals not adopted ." 3 

The Commission may consider the 
issues raised by the proposals not 
adopted and possibly propose amend¬ 
ments to its rules in the future. 


By the Commission. 

Shirley E. Hollis, 
Assistant Secretary. 

April 10, 1978. 

[FR Doc. 78-9920 Filed 4-13-78; 8:45 am] 


'Securities Act Release No. 5427 (October 
- 4. 1973) (38 FR 28948). 

•Securities Act Release No. 5906 (Febru¬ 
ary 15. 1978). 


[ 6740 - 02 ] 

DEPARTMENT OF ENERGY 

Fadarai Energy Regulatory Commission 
[18 CFR Parts 2 and 157] 

[Docket No. RM78-7] 

POUCY EXAMINATION OF 60-DAY 
EMERGENCY NATURAL GAS PROGRAMS 

Request for Comments 

AGENCY: Federal Energy Regulatory 
Commission. 

ACTION: Request for Comments. 

SUMMARY: The Federal Energy Reg¬ 
ulatory Commission gives notice that 
it intends to review the operation of 
its regulations with respect to 60-day 
emergency arrangements for the sale 
and transportation of natural gas. 
Data, views, comments, and sugges¬ 
tions are requested from interested 
persons on changes which would be 
appropriate to revise the emergency 
programs. The information received in 
response to the request for comments 
will be used to prepare proposed 
amendments, which in turn will be 
issued for public comment. 

DATES: Comments must be received 
on or before May 8,1978. 

ADDRESSES: Comments should be 
filed with the Secretary, Federal 
Energy Regulatory Commission, 825 
North Capitol Street NE., Washing¬ 
ton, D.C. 20426. 

FOR FURTHER INFORMATION 
CONTACT: 

Romulo L. Diaz, Jr., Office of the 
General Counsel, Federal Energy 
Regulatory Commission, 202-275- 
3771. 

April 7,1978. 

The Federal Energy Regulatory 
Commission (the Commission) gives 
notice, pursuant to 5 U.S.C. 553 and 
sections 7, 14, 15, and 16 of the Natu¬ 
ral Gas Act, 15 U.S.C. 717 f, m, n, and 
o, that it in tends to review the oper¬ 
ation of 18 CFR Chapter I with re¬ 
spect to 60-day emergency arrange¬ 
ments for the sale and transportation 
of natural gas. and that it invites data, 
views, comments, and suggestions 
from interested persons on the mat¬ 
ters described below to assist the Com¬ 
mission in its review. 

The Commission's current Regula¬ 
tions permit 60-day emergency trans¬ 
actions under three separate sections. 
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Section 2.68 of the Commission's Gen¬ 
eral Policy and Interpretations gov¬ 
erns 60-day sales or deliveries of natu¬ 
ral gas in interstate commerce by non- 
jurisdictional distribution companies 
and intrastate pipelines to distribution 
companies and interstate pipelines in 
need of temporary emergency gas. Sec¬ 
tion 157.29 of the regulations provides 
that no certificate is required for the 
sale or transportation of natural gas 
by independent producers to interstate 
pipelines for a 60-day period where 
certain conditions are met. Finally, 
§157.22 provides that no certificate is 
required for construction and oper¬ 
ation of facilities for the sale of natu¬ 
ral gas, where such operation or sale is 
necessary to assure maintenance of 
adequate natural gas service and will 
not last longer than 60 days. General¬ 
ly, these regulations are intended to 
cover situations where unacceptable 
levels of natural gas curtailments can 
be alleviated by 60-day emergency gas 
transactions. 

These 60-day programs were insti¬ 
tuted pursuant to section 7(c) of the 
Natural Gas Act (the Act). Section 
7(c) permits the Commission to pro¬ 
vide by regulation an exemption from 
certification requirements for tempo¬ 
rary acts and operations where the 
public interest does not require the is¬ 
suance of a certificate. In view of the 
narrow construction that this section 
has been given in court (Consumer 
Federation of America v. F.P.C., 515 F. 
2d 347 (D C. Cir. 1975), cert denied, 
423 U.S. 906), and in* view of the cur¬ 
rent level of use of the emergency pro¬ 
grams, the Commission believes that a 
reevaluation of their operation has 
become necessary. 

The Commission Is therefore issuing 
a request for data, views, comments, 
and suggestions from interested par¬ 
ties on the changes which would be 
appropriate to revise the emergency 
programs. The information received in 
response to the request for comments 
will be used to prepare proposed 
amendments, which in turn will be 
issued for public comment. 

The Commission is concerned about 
the operation of the current emergen¬ 
cy transaction programs for several 
reasons. First, a wide variety of 60-day 
transactions are permitted. The crite¬ 
ria under which the transactions are 
permitted are not clearly stated, and 
certain transactions could arguably be 
justified under more than one section 
of the regulations. 

Second, end-use justification is not 
required for the current emergency 
transaction programs. Substantial vol¬ 
umes of natural gas approximating 93 
Bcf in 1975, 182 Bcf in 1976 and about 
the same amounts thereafter, have 
been purchased without end-use justi¬ 
fication by interstate pipelines and dis- 


‘8ee Appendix 1. 


tribution companies under the present 
programs for end-uses that could and 
should be served by alternate fuels. 
Even where an end-use emergency can 
be shown, purchases by interstate 
pipelines for general system supply to 
alleviate these end-use conditions may 
result in the purchase of larger vol¬ 
umes than would be purchased if the 
affected local distribution company or 
the interstate pipeline, acting as its 
agent, directly assigned the purchases. 

Finally, the Commission is con¬ 
cerned that the prices now paid for 
emergency natural gas. which reflect 
the realities of the intrastate market, 
tend to increase the prices paid in that 
market. There are serious questions 
about the rate treatment accorded 
sellers of emergency gas, and the flow¬ 
through of gas costs by pipelines. The 
increased level of emergency pur¬ 
chases by pipelines tends to increase 
their sales levels. These factors may 
limit the ability of interstate pipelines 
to attach new long-term gas reserves 
at the national rate as well as reduce 
the pipelines' incentive to do so. 

The Commission, in addition to the 
policy questions raised here on its own 
motion, also calls attention to a report 
to Congress entitled "Emergency Nat¬ 
ural Gas Purchases: Actions Needed to 
Correct Program Abuses and Consum¬ 
er Inequities," in which the General 
Accounting Office (GAO) evaluated 
emergency gas purchase programs 
under the Natural Gas Act and the 
Emergency Natural Gas Act. Several 
recommendations were made to the 
Commission, the Secretary of Energy, 
and the Congress. The GAO recom¬ 
mended that the Commission amend 
its emergency purchase regulations: to 
define a natural gas emergency; to es¬ 
tablish a policy that emergency natu¬ 
ral gas supplies be used to serve only 
high-priority users and low-priority 
customers that have not installed al¬ 
ternate fuel capacity; to require that 
low-priority users bear the cost of any 
emergency natural gas they receive 
during that period; to prohibit emer¬ 
gency purchases which require the 
purchaser to take the natural gas or 
pay for the volumes not taken even 
though service is resumed to low-prior¬ 
ity users; and to prohibit the purchas¬ 
ers from receiving emergency natural 
gas when they are serving low-priority 
users that have installed alternate fuel 
capacity. 

The Commission invites data, views, 
comments, and suggestions with re¬ 
spect to the existing emergency pro¬ 
grams in general, on the subjects 
raised by the GAO in its recommenda¬ 
tions, and on the specific issues set 
forth below. The Commission will use 
the information received in response 
to this notice, and other information 
available to it, to develop proposed re¬ 
visions to the existing regulations. 

The specific areas on which the 
Commission seeks information are as 
follows: 


(1) Definition of emergency. Under 
the present emergency programs, the 
Commission has permitted a pipeline 
or distributor to enter into emergency 
transactions when there is actual cur¬ 
tailment or a reasonable expectation 
that curtailment of contract obliga¬ 
tions is imminent or anticipated. The 
concept of actual curtailment as a 
basis for permitting emergency trans¬ 
actions has been eroded considerably 
over the past eight years because of 
substantial conversions to alternate 
fuels by natural gas consumers for¬ 
merly served under both “firm and in¬ 
terruptible" contracts. Thus, the cur¬ 
tailment of service under contract obli¬ 
gations by interstate pipelines may no 
longer be an appropriate basis for per¬ 
mitting emergency transactions. An al¬ 
ternative approach would be to define 
emergency in terms of the effect on 
ultimate end-users. For example, an 
emergency could be defined as a situa¬ 
tion where actual curtailment of the 
following end-uses is imminent or rea¬ 
sonably anticipated to occur: 

(A) residential or small commercial con¬ 
sumers. 

(B) Industrial consumers for feedstock, 
process, or plant protection uses, and 

(C) commercial or industrial consumers 
who do not have Installed alternate fuel fa¬ 
cilities and who would shut down operations 
without additional natural gas supplies. 

This approach could be combined 
with a requirement that interstate 
pipelines assign emergency purchases 
to specific customers. If the specific 
customer approach with end-use 
guidelines at the ultimate end-use 
level is adopted, the question of 
whether a pipeline should be required 
to act as agent should be addressed. 1 

(a) Is defining emergency in terms of 
the end-use level of a pipeline curtail¬ 
ment plan appropriate? What criteria 
should apply to a pipeline with a pro 
rata rather than end-use plan? 

(b) If so, which end-use priority of 
curtailment should qualify a pipeline 
to make emergency purchases? 

(c) Is it appropriate to define emer¬ 
gency at the ultimate end-use level 
without regard to the pipeline's level 
of curtailment? 

(d) If so. should curtailment of a 
pipeline’s or a distributor's end-users 
qualify the pipeline or distributor to 
purchase emergency gas supplies? 

(e) Should the eligible end-user be 
limited to residential, small commer¬ 
cial classes of customers, and other 
users who do not have installed alter¬ 
nate fuel facilities and would shut 
down operations without the addition¬ 
al gas supplies? Should the criteria in¬ 
clude other ultimate end-uses? 

(f) Should gas purchased under 
emergency transactions be assigned by 


> These questions should be addressed 
with respect to summer and winter periods 
separately. If necessary. 
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a pipeline directly to specific distribu¬ 
tors or direct industrial customers who 
have demonstrated an emergency situ¬ 
ation to the pipeline on the basis of 
appropriate criteria? 

(g) Should pipelines be urged or re¬ 
quired to act as an agent and limit 
their role to locating energy supplies 
and providing transportation rather 
than making emergency purchases for 
system supply? 

(h) Should there be an exception to 
permit purchases for system supply 
for force majeure 3 situations occurring 
on a pipeline or distribution system? 

(i) Should emergency purchases for 
pipeline general system supply be per¬ 
mitted: If so, under what conditions? 

(j) Should the volumes of emergency 
purchases used for system supply be 
limited to actual end-use emergency 
requirements at the end-use level? At 
what priority? 

(k) Should emergency supplies, if as¬ 
signed to specific users, be considered 
as the last or '‘bottom” increment of 
system supply and thus the first to be 
curtailed through a pipeline's curtail¬ 
ment program? 

(l) Should emergency purchases be 
made by pipelines or distributors to 
offset existing alternate fuel consump¬ 
tion for boiler fuel uses? For any other 
uses where alternate fuels are used? 

(in) How should flexibility be pro¬ 
vided to emergency purchasers to ac¬ 
count for colder than normal winter 
weather conditions? 

(2) Price. The present regulations 
contain no guidelines governing the 
price a seller may charge for emergen¬ 
cy gas. The lack of price guidelines for 
sellers may subject ratepayers to ex¬ 
cessive costs, and thus may exert 
upward pressure on wellhead prices. 

(a) What types of price guidelines 
should govern emergency purchases? 

(b) How should these guidelines be 
determined for independent produc¬ 
ers. intrastate pipelines, distribution 
companies, or others? 

(c) What price guidelines should be 
set for transportation of emergency 
gas by pipelines? 

(3) Interstate pipeline rate implica¬ 
tions. The Commission now permits 
interstate pipelines to recover the 
costs of emergency gas in purchased 
gas adjustment (PGA) proceedings. 
Recovery of emergency gas costs 
through PGA provisions may mask 
the relatively high cost of the gas and 
may be discriminatory. In a Section 4 
rate proceeding w f here sales projec¬ 
tions are required, it is difficult to de¬ 
termine a reasonable level of projected 
emergency purchases. Thus, this pro- 


*Force majeure could be defined as a 
sudden unforeseen loss of gas supply due to 
breakdown of faculties, acts of God, weath¬ 
er conditions, or other sudden unforeseen 
occurrences which could immediately en¬ 
danger public health or safety. 


cess may result in an understatement 
of projected emergency volumes. Sub¬ 
sequent recovery of emergency gas 
costs through PGA provisions may 
permit the interstate pipeline to 
exceed its authorized rate of return. 

(a) Does PGA treatment of emergen¬ 
cy gas costs properly reflect actual 
cost and cost responsibility of such 
purchases? 

(b) What mechanism, other than 
PGA treatment, would insure that the 
beneficiaries of emergency purchases 
pay their fair share of the costs of 
these purchases? Would a separate ac¬ 
count accomplish this objective? 

(c) Should Commission PGA treat¬ 
ment of emergency purchases include 
consideration of these volumes as the 
last Increment of total system supply 
allocated through the curtailment pro¬ 
gram? 

(d) What mechanism exists to assure 
that the reasonable level of projected 
emergency volumes, considered in in¬ 
terstate pipelines’ section 4 rate pro¬ 
ceedings, is appropriate to determine 
estimated future sales levels for rate- 
making purposes? 

(e) Would elimination or substantial 
reduction in the amount of emergency 
purchases by interstate pipelines sim¬ 
plify consideration of issues in inter¬ 
state pipelines’ section 4 rate proceed¬ 
ings? 

(f) Would price guidelines for sellers, 
as noted in item 2(a) above, tend to 
improve the rate review process of the 
costs of emergency purchases by the 
Commission in interstate pipeline rate 
proceedings and sellers, and by state 
and local authorities in distribution 
company rate proceedings, afford 
more security to purchasers, and lead 
to a more consistent treatment of 
these costs in regulatory proceedings? 

(4) Supply effects. The present emer¬ 
gency program increases the year- 
round demand for gas in the intrastate 
market and may allow intrastate pipe¬ 
lines to attach intrastate gas supplies 
from producers, with take or pay pro¬ 
visions, which would not otherwise be 
attached in that market. The resulting 
effect may be to make it more difficult 
for interstate pipelines to attract new 
onshore reserves to the interstate 
market. 

(a) Does the present program put 
upward pressure on gas prices in the 
intrastate market and tend to increase 
the differential between interstate and 
intrastate gas prices? Does this make 
it more difficult for interstate pipe¬ 
lines to attract mew onshore reserves 
to the interstate market? 

(b) Does the present program allow 
the attachment of intrastate gas sup¬ 
plies from producers, with take or pay 
provisions, which would not be at¬ 
tached in the intrastate market absent 
the present program? Would more 
long-term reserves be attached in the 
interstate market absent the present 
program? 


(5) Alternative approaches . Alterna¬ 
tives to the 60-day emergency program 
may provide a more appropriate mech¬ 
anism for alleviating concerns associ¬ 
ated with this program and should be 
considered. One alternative would be a 
modification of the Commission’s ex¬ 
isting regulations and policies concern¬ 
ing limited-term certificates. Under 
the present approach, producers may 
request limited-term authorization 
under section 7(c) of the Natural Gas 
Act for prices higher than the nation¬ 
al rate from production sources not 
otherwise available to interstate pipe¬ 
lines on a long-term basis. At the pre¬ 
sent time, this approach has not been 
extended to sales by intrastate pipe¬ 
lines and distributors or to purchases 
by distributors. 

The modified limited-term approach 
could include sales by intrastate pipe¬ 
lines and distributors, as well as pro¬ 
ducers, to interstate pipelines who 
demonstrate a special supply need 
(e.g., chronic gas supply problems in 
connection with uncertain effects at 
the end-user level). Sixty-day emer¬ 
gency purchases would be limited to 
the unforeseen circumstances and the 
effect on the ultimate end-user. 

(a) Should price guidelines or price 
conditions be applicable to the seller 
under the limited-term certificate ap¬ 
proach? 

(b) What type of price guidelines 
could be applied to producers, intra¬ 
state pipelines, and distributors? 

(c) Should limited-term certificates 
for sales by producers be subject to 
standards involving the unavailability 
of gas supplies to the interstate 
market under long-term reserve dedi¬ 
cations? 

(d) Should limited-term certificates 
be issued to intrastate pipelines and 
distributors which provide for limited 
jurisdiction under the Natural Gas Act 
and which do not require assertion of 
jurisdiction over producers who supply 
intrastate pipelines or distributors? 

(e) How can the provisions of the 
Natural Gas Act be applied to intra¬ 
state pipelines or distributors so that 
only limited jurisdiction will attach 
when they participate in arrange¬ 
ments under a limited-term certifi¬ 
cate? 

(f) Would a policy of permitting 
limited-term sales by producers tend 
to reduce long-term dedications of 
these supplies to interstate pipelines? 

(g) Would a policy permitting limit¬ 
ed-term authorizations for intrastate 
pipelines tend to exacerbate the in¬ 
ability of interstate pipelines to com¬ 
pete with intrastate pipelines for cer¬ 
tain onshore gas supplies? 

(h) Would the current take-or-pay 
problem experienced by intrastate 
pipelines be alleviated by granting 
limited-term certificates to these pipe¬ 
lines? 

(i) Should interstate pipelines be re¬ 
quired to secure temporary, limited- 
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term or other Commission authoriza¬ 
tion before making emergency sales to 
other interstate pipelines for transac¬ 
tions which are now made under 

§ 157.22? 

(6) Legal issues . In Consumers Feder¬ 
ation of America v. F.P.C., 515 F.2d 
347 (D.C. Cir. 1975), the court dis¬ 
cussed the proviso in section 7(c) of 
the Natural Gas Act, and emphasized 
the need to provide interstate pipe¬ 
lines with standards to guide them in 
contracting for emergency purchases. 

(a) What emergency program w r ould 
be most consistent with the proviso to 
section 7(c) of the Natural Gas Act as 
interpreted in Consumers Federation 
of America v. F.P.C., supra? 

(b) What are the legally permissible 
price, volume and diration limits for 
an emergency program under section 
7(c) of the Natural Gas Act as inter¬ 
preted in Consumers Federation of 
America v. F.P.C.? 

These questions are not intended to 
be all-inclusive of the areas or issues 
which should be considered. We wel¬ 
come any comments related to these 
or other aspects of the emergency pro¬ 
grams. 

Comments should be filed no later 
than May 8, 1978. The commission 
proposes the following schedule in 
connection with this review and revi¬ 
sion: 

Comments........ May 8,1878 

Notice of Proposed Rulemaking. June 23. 1978 

Comment* on Proposed Rulemaking July 23. 1978 
Pinal Rule....Sept. 29. 1978 

Any interested person, including 
Commission staff, may submit to the 
Federal Energy Regulatory Commis¬ 
sion. 825 North Capitol Street NE., 
Washington, D.C. 20426, to be received 
no later than May 8, 1978, data, views, 
comments or suggestions in writing, 
concerning all or part of the matters 
raised in this notice. Due to the over¬ 
riding need to achieve revision in these 
programs to be effective next winter, 
no extension of the period for com¬ 
ment should be expected. Written 
comments will be placed in the Com¬ 
mission’s public files and will be avail¬ 
able for public inspection at the Com¬ 
mission's Office of Public Information, 
Room 1000, 825 North Capitol Street 
NE., Washington, D.C. 20426, during 
regular business hours. An original 
and 14 conformed copies should be 
filed with the Secretary of the Com¬ 
mission. Comments should indicate 
name, title, mailing address, and tele¬ 
phone number of the person to whom 
communications concerning the pro¬ 
posal may be addressed. 

By direction of the Commission. 

Kenneth F. Plumb, 
Secretary. 


Appendix I 

The following table shows a summary of the transactions during a 2V4-year 
period ending as of June 1977, under §5 2.68 and 157.22: 


Table 1.— Summary of Emergency Purchase Volumes 
[January 1975 through June 1977] 1 


Section 2.68 and 157.22 

1975 (Mcf) 

1976 (MCD 

1977 (6 mos.) 
(Mcf) 

Intrastate to distributor... . 

15.075.169 

50.750.338 

27.495.484 

n<ctHKnf/ir t|tl .,- 1tlr - T .. 

10,199.427 

21.670.788 

1.987.899 

Xntmst&te to p/t*-- . . 11IIIltllIlltr .. 

32.534,518 

73.116.045 

47.707.701 

Distributor to P/Ti.. . 

_ 3.076.389 

301.717 

1.113.899 

P/L to P/I. . - -. 

4.573.489 

1.203.345 

4,192,012 

P/L to distributor ... . 

. 0 

1,538.119 

22.733 



Total_* . . ~ . 

65.458.992 

148.580.352 

82,519,728 


‘Although data are not yet summarized for the period July through December 1977, the level of emer¬ 
gency purchases appears to be at least as high as 1976. 


Emergency sales by producers to interstate pipelines under Section 152.29 
are shown on Table 2. 


Table 2 .—Annual sales by producers under 5 157.29 


Year 

Total volumes 
* (Mcf) 

Cost 

Average cost per 
Mcf (cents) 

1975 


. 27.747.187 

$20,380,616 

73.45 

1970 


...-. 33.239.879 

41.632.710 

125.25 

1977 


... 49 . 890.321 

78,356.075 

157.06 






Table 3 shows emergency purchases made under 
summer and winter periods. It shows that a surprisinj 
deliveries are made during the summer. Table 4 shows 
seasonal sales by producers under Section 157.29. 


Table 3 .—Summary of emergency purchase volumes by seasons — (Mcf) 


Secs. 2.68 and 157.22 


Summer Winter 

1975 1975-76 

(April-Oct.) (Nov.-March) 

Summer Winter 

1976 1976-77 

(April-Oct.) (Nov.-March) 

Total 

Intra. to Dlstr..—— 


5.978.877 

21.467,064 

81,335,441 

20.621.981 

79.403.363 

Distr. to Dlstr...... 


3.137,622 

21.605.845 

6.375.330 

1,759.254 

32.878.051 

Intra. to P/L.... 


25.080.880 

10.722.879 

56.569.295 

50.167.531 

142.540,585 

Dlstr. to P/L- 


3.076.389 

0 

301,807 

823.021 

4,201,217 

P/L to P/L.. 


4,550,261 

1.203.345 

0 

4.186.512 

9,946.118 

P/L to Dlstr--— 


0 

0 

1,538.119 

19.440 

1,557.659 

Total... ~. 


41.830.029 

54.999,133 

96.119.992 

77.577.739 

270.526.893 


Table 4 .—Summary of seasonal sales by producers under sec. 157.29 


Total volumes (Mcf) Average cost per Mcf 


Summer 1975 (Apr 11-October)- 

Winter 1975-78 (November-March)... 

Summer 1978 (April-October).. 

Winter 1978-77 (November-March)... 
Summer 1977 (Aprll-October)- 


15.254,680 

80.49 

13,704,101 

1.21 

18,032,024 

1.11 

25,163,317 

1.65 

28.228,355 

1.52 
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The following list shows the intra¬ 
state pipelines (and one distributor) 
who have sold emergency gas and the 
number of such sales from October 
1976, through December 1977. 

Major Intrastate Pipeline Sellers—(Sec. 

2 . 68 ) 


Company name No. of sales 


Atlantic Gas Trans. Co...--.... 4 

Cabot Corp---... 2 

Channel Industries_____ 5 

Delhi Gas Pipeline Corp..... 11 

Houston Pipe Line Co .. 5 

Intratex Gas Co..... 4 

Louisiana Gas Corp.... 18 

Lovaca Gathering Co......... 2 

Mich. Consolidated Gas Co-....._ 3 

Monterey Pipeline Co....1 


Major Intrastate Pipeline Sellers—(Sec. 

2 . 68 ) 


Company name No. of sales 


National Oas Sc (Ml Co__.. 3 

Oklahoma Natural Gas Co..... 26 

Pioneer Corp ....... 3 

Producers Gas Co....... 3 

The Nueces Co_ 7 


The following table identifies inter¬ 
state pipelines buying emergency gas 
for system supply during the week De¬ 
cember 18. 1977, and shows the end- 
use priority being curtailed at that 
time. 


Table 6.— Emergency purchases by interstate pipelines 
[Actual for week of Dec. 18,19771 



Type of purchase 

Highest priority 

Projected In 


and volume 

curtailed 

September 1977 


(Mcf/d) 



Pipeline 

157.29 2.68 

(Order 467-B) 

Form 16 


Ark-Loulsiana___ 32.179 100 pet of 5 


Cities Service ....... 

...... 604 

. . . 29 pet of 4 ... 

East Tennessee ,....tt. 


7.984 11 pet of 2 __ 

El Paso ________ 

™ .13.500 

......... _ ... 3.8 pet of 2 .. 

Natural Gas P/L.. ........ 


100.000 Pro rata 8 pet _ 

6.300 100 pet of 7 . 

60.000 9.5 of 2 pet _ 

Northern Natural l tL ll .,,,,,,, . . .. 


Panhandle . . .... 

!.*Z 1,000 

Tennessee Gas ......tt.,,,.,,... 

21.807 

20.614 47 pet Of 2 .. 

- T —. 41 pet of 2 — TT - TTT - TT 

Texas Cins Trans . . 

2.886 

Transcontinental ..... 

Tra.nswesf.em . . 

22,900 

1.570 

. 14,8 pet of 1 1~11n ~ i~i ~ 

.. 8.3 pet of 1 . . 


5,115 

407.652 83 pet of 4 ... 


100 pet of 3. 

44 pet of 4. 

10 pet of 2. 
32.2 pet of 2. 
Pro rata 8 pet. 
100 pet of 2c. 
9.6 pet of 2. 

46 pet of 2. 

41 pet of 2. 

9.1 pet of 1. 

8.5 pet of 1. 

91 pet of 4. 


Total 


69.383 633,729 


Emergency purchases made by dis¬ 
tributors are shown below for the 
same week: 

Emergency Purchases by Distributor 
Customers Transported by Pipeline 


(ACTUAL FOR WEEK OF DECEMBER 18. 1977) 



Type of purchase 


and volume (Mcf/d) 

Pipeline 

157.22 

2.68 

El PaSO.. 


13.500 

Mississippi River 

... 

371 

Northern Natural..... 

.. 

5.700 

Panhandle.. 

2,400 

8.600 

Southern Natural. 

176 

Tennessee Oas ........... . 


7.735 

Texas Gas Trans. . 


11.864 

Transcontinental.... 


256.500 

Total.. 

2.400 

304.446 


CFR Doc. 78-9939 Piled 4-11-78; 12:17 pm] 


[ 1505 - 01 ] 

DEPARTMENT OF HEALTH, 
EDUCATION, AND WELFARE 

Food and Drug Administration 
[21 CFR Part 448] 

[Docket No. 78N-0028] 

STERILE COllSTIMETHATE SODIUM 
Ravitad Chamkal Tastt 
Correction 

In FR Doc. 78-7239 appearing at 
page 11714 in the issue for Tuesday, 
March 21, 1978, make the following 
corrections: 

(1) On page 11714, in the third 


column, in the third paragraph under 
“SUPPLEMENTARY INFORM A- 
TION," in the seventh line, the 
“solico-tunstic" acid test should be 
spelled “silico-tunstic". 

(2) On page 11715. in the first 
column, in § 448.20a(b)(8), in the 
second line, “3 milliliters" should read 
“3.0 milliliters". 


[ 4510 - 23 ] 

DEPARTMENT OF LABOR 


Offico of the Assistant Secretary for Labor- 
Management Relations 


[29 CFR Parts 202, 203, 204] 

LABOR RELATIONS IN FEDERAL SECTOR 

Proposed Changes to Promote More Efficient 
Processing and Equitable Disposition of Caset 

AGENCY: Labor Management Ser¬ 
vices Administration, Department of 
Labor. 

ACTION: Proposed amendments. 

SUMMARY: These amendments make 
two substantive changes in Chapter II. 
These changes have been made to pro¬ 
mote more efficient processing and 
equitable disposition of cases arising 
under Executive Order 11491, which 
regulates labor relations in the Feder¬ 
al sector. The first change extends the 
time limit from 10 to 15 days in which 
parties can obtain a request for review 
of certain dismissals and denials of Re¬ 
gional Administrators in representa¬ 
tion, grievability and arbitrability, and 
unfair labor practice cases. Similarly 
the time is also extended in cases in 
which Regional Administrators dis¬ 
miss Bill of Rights cases under the 
Standards of Conduct. The second 
change affects cases in the previously 
noted areas when hearings are con¬ 
ducted by Administrative Law Judges. 
It provides that the Assistant Secre¬ 
tary will adopt the recommendations 
of Administrative Law Judges to the 
extent they are consonant with law 
and regulations of other appropriate 
authorities unless timely exceptions 
are filed. 
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DATE: Written data, views, or com¬ 
ments should be submitted on or 
before May 15, 1978. 

ADDRESS: Written data, views, or 
comments concerning the regulations 
should be addressed to the Assistant 
Secretary of Labor for Labor-Manage¬ 
ment relations. United States Depart¬ 
ment of Labor, New Deparment of 
Labor Building. 200 Constitution 
Avenue NW., Washington, D.C. 20210. 
Comments received may be reviewed 
upon request addressed to the Office 
of Federal Labor-Management Rela¬ 
tions. 

FOR FURTHER INFORMATION 

CONTACT: 

Louis Wallerstein, Director, Office 
of Federal Labor-Management Rela¬ 
tions, Labor-Management Services 
Administration, Department of 
Labor, Washington, D.C. 20216, 202- 
523-7258. 

SUPPLEMENTARY INFORMATION: 
This document was prepared under 
the direction and control of Francis X. 
Burkhardt, Assistant Secretary for 
Labor-Management Relations, Room 
S2307, New Department of Labor 
Building, 200 Constitution Avenue 
NW, Washington, D.C. 20210, tele¬ 
phone 202-523-6045, under the author¬ 
ity of Executive Order 11491, as 
amended by Executive Orders 11616, 
11636, and 11838 and the Secretary’s 
Order No. 11-72. Alter reviewing the 
current regulations governing Execu¬ 
tive Order 11491, as amended, the fol¬ 
lowing changes are proposed. 


FART 2C2—REPRESENTATION PROCEEDINGS 

1. Section 202.6 paragraph (d), is re¬ 
vised as follows: 

§202.6 Withdrawal, diamis&al or deferral 
of petitions; consolidation of cases; 
denial of intervention; review of action 
by Regional Administrator. 

• • • • + 

(d) The petitioner or party request¬ 
ing intervention may obtain a review 
of such dismissal or denial by filing a 
request for review with the Assistant 
Secretary within fifteen (15) days of 
service of .the notice of such action. 
Copies of the request for review shall 
be served on the Regional Administra¬ 
tor and the other parties, and a state¬ 
ment of service shall be filed with the 
request for review. Requests for an ex¬ 
tension of time shall be in writing and 
received by the Assistant Secretary 
not later than three (3) days before 
the date the request for review is due. 
The request for review shall contain a 
complete statement setting forth facts 
and reasons upon which the request is 
based. 


PART 203—UNFAIR LABOR PRACTICE 
PROCEEDINGS 

1. Section 203.8, paragraph (c), is re¬ 
vised as follows: 

§ 203.8 Withdrawal or dismissal of com¬ 
plaint; review of action by Regional 
Administrator. * 

• • • • • 

(c) The complainant may obtain a 
review of a dismissal of a complaint by 
filing a request for review with the As¬ 
sistant Secretary within fifteen (15) 
days of service of such dismissal. The 
request for review shall be filed in ac¬ 
cordance with the procedures set forth 
in § 202.6(d) of this chapter. 

• • • • • 

2. Section 203.23 is revised as fol¬ 
lows: 

§ 203.23 Submission of the Administrative 
Law Judge's recommended decision 
and order to the Assistant Secretary; 
exceptions. 

• • • • • 

(d) In the event no timely or proper 
exceptions are filed as herein pro¬ 
vided, the Assistant Secretary will 
adopt recommendations of the Admin¬ 
istrative Law Judge as contained in his 
Recommended Decision and Order as 
the decision and order of the Assistant 
Secretary to the extent they are con¬ 
sonant with law and regulations of 
other appropriate authorities and all 
objections and exceptions thereto 
shall be deemed waived for all pur¬ 
poses. 

• • • • * 


PART 204—STANDARDS OF CONDUCT 

1. Section 204.59 is revised as fol¬ 
lows: 

§ 204.59 Review of dismissal. 

The complainant may obtain a 
review of such action by filing a re¬ 
quest for review within fifteen (15) 
days of service of the notice of dismiss¬ 
al. A copy of such request shall be 
served on the Regional Administrator 
and the respondent and a statement of 
service shall be filed with the Assis¬ 
tant Secretary. The request for review 
shall contain a complete statement of 
the facts and reasons upon which a re¬ 
quest is based. 

Signed at Washington, D.C., this 6th 
day of April 1978. 

Francis X. Burkhardt, 
Assistant Secretary for 
Labor Management Relations. 

[FR Doc. 78-9876 Filed 4-13-78; 8:45 am] 


[ 4810 - 28 ] 

DEPARTMENT OF THE TREASURY 

Office of Rovonuo Sharing 
[31 CFR Port 511 

NONDISCRIMINATION ON THE BASIS OF 
HANDICAP 

Proposed Rule 

AGENCY: Office of Revenue Sharing, 
Treasury. 

ACTION: Proposed rule. 

SUMMARY: This rule proposes to 
amend the Revenue Sharing nondiscri¬ 
mination regulations to add a new sec¬ 
tion to provide specific guidance con¬ 
cerning nondiscrimination on the basis 
of handicap, as provided in section 504 
of the Rehabilitation Act of 1973. 

DATES: Written comments should be 
received by June 13, 1978. 

ADDRESSES: Send comments to: Di¬ 
rector, Office of Revenue Sharing 
(Symbol CC), Department of the Trea¬ 
sury. Washington. D.C. 20226. Braille 
copies are available upon request from 
the above address. 

FOR FURTHER INFORMATION 
CONTACT: 

Bemadine Denning, 202-634-5157. 
SUPPLEMENTARY INFORMATION: 

Background 

On October 10, 1976, the State and 
Local Fiscal Assistance Amendments 
of 1976 (Pub. L. 94-488) were enacted. 
This amended the State and Local 
Fiscal Assistance Act of 1972 (Pub. L. 
92-512) which established the General 
Revenue Sharing Program. One of the 
more important amendments to the 
Revenue Sharing Act was the addition 
of handicapped status, age, and reli¬ 
gion to the prohibited forms of dis¬ 
crimination. Specifically, section 122 
of the Revenue Sharing Act has been 
amended to provide that “Any prohi¬ 
bition against discrimination on the 
basis of age under the Age Discrimina¬ 
tion Act of 1975 or with respect to an 
otherwise qualified handicapped indi¬ 
vidual as provided in section 504 of the 
Rehabilitation Act of 1973 shall also 
apply to any such program or activ¬ 
ity.” Pursuant to Executive Order No. 
11914 the Department of Health, Edu¬ 
cation, and Welfare (HEW) has been 
designated the “lead agency” in the 
agency wide implementation of section 
504. In exercising its responsi bility 
under the Executive Order, HEW 
issued guidelines for other Federal 
agencies entitled “Implementation of 
Executive Order No. 11914 published 
in the Federal Register on January 
13, 1978 <43 FR 2132), §85.4 of the 
Guidelines sets forth the schedule 
under which each agency must issue 
regulations implementing section 504. 


FEDERAL REGISTER, VOL. 43, NO. 73—FRIDAY, APRIL 14, 1978 









15736 


PROPOSED RULES 


The publication of this proposed rule 
within 90 days of the publication of 
the guidelines, is the first step in the 
process. 

Summary of Proposed Rule 

The proposed rule follows very close¬ 
ly the HEW guidelines for implemen¬ 
tation of Executive Order No. 11914 
referred to above. Section 51.55(a) and 
(b) proposes to define handicapped in¬ 
dividual and otherwise Qualified 
handicapped individual. The defini¬ 
tions are patterned after subpart B of 
the Guidelines. 

Section 51.55(c) proposes to set forth 
the general prohibitions against dis¬ 
crimination which apply specifically to 
handicapped individuals. Section 
51.52(b) of the Interim Revenue Shar¬ 
ing regulations, currently in effect (42 
FR 18362), sets forth general prohibi¬ 
tions which are applicable to discrimi¬ 
nation on the basis of race, color, na¬ 
tional origin, sex and religion as well 
as handicapped status. The Director 
did not deem it necessary to repeat 
those provisions in this section. The 
more specific prohibitions are taken 
from § 85.51 of the Guidelines. Section 
85.5 of the Guidelines, entitled En¬ 
forcement, requires each agency issu¬ 
ing handicapped regulations to pro¬ 
vide in those regulations enforcement 
procedures, assurances of compliance 
and a system for self-evaluation. The 
enforcement procedures for handi¬ 
capped discrimination are those gener¬ 
ally applicable to discrimination pro¬ 
hibited under section 122 of the Rev¬ 
enue Sharing Act and are contained in 
subpart E, the interim nondiscrimina¬ 
tion regulations. All recipients of rev¬ 
enue sharing funds are required to 
sign a statement of assurances pursu¬ 
ant to § 51.11(b) of the Revenue Shar¬ 
ing regulations (42 FR 47988, Septem¬ 
ber 22, 1977) compliance with handi¬ 
capped regulations has been added to 
the assurance form which recipient 
governments must submit. Section 
51.55(d), entitled Self-evaluation, 
would require a recipient government 
to evaluate its policies and practices to 
determine whether their policies and 
practices discriminate against handi¬ 
capped persons. This section was pat¬ 
terned largely after § 84.6(b) of the 
HEW regulations (42 FR 22676, May 4, 
1977). 

Section 51.55(e) proposes to set forth 
the prohibitions against employment 
discrimination on the basis of handi¬ 
cap. The section is patterned closely 
after the employment discrimination 
sections of the guidelines, namely 
§§85.52, 85.53, 85.54, and 85.55. Guid¬ 
ance concerning “reasonable accom¬ 
modation" was sought from §84.12 of 
the HEW regulations, upon which 
§ 51.55(f) is patterned. The Director 
will be particularly interested in com¬ 
ments suggesting additional examples 
of reasonable accommodation both in 
the areas of employment and services. 


Sections 51.55(g) through (k) of the 
proposed rule would set forth the re¬ 
quirements concerning program acces¬ 
sibility. This section is again patterned 
largely after the HEW guidelines, 
§§85.56, 85.57, and 85.58. Proposed 
§ 51.55(1) would provide an exception 
for small recipient governments. This 
section was patterned after § 84.22(c) 
of the HEW regulations. 

Authority 

This proposed rule is issued under 
the authority of the State and Local 
Fiscal Assistance Act of 1972 (Pub. L. 
92-512), as amended by the State and 
Local Fiscal Assistance Amendments 
of 1976 (Pub. L. 94-488) and Treasury 
Department Order No. 224, dated Jan¬ 
uary 26, 1973 (38 FR 3342) as amend¬ 
ed, by Treasury Department Order 
No. 242 (Revision) dated May 17. 1977. 

31 CFR Part 51, Subpart E is there¬ 
fore proposed to be amended in the 
manner set forth below: 

Bernadine Denning, 
Director, 

Office of Revenue Sharing. 

Approved: April 11, 1978. 

Roger C. Altman, 

Assistant Secretary. 

i 

§51.55 Dtacrimination with respect to an 
otherwise qualified handicapped indi¬ 
vidual. 

(a) Handicapped individual 
“Handicapped individual" means any 
person who has a physical or mental 
impairment that substantially limits 
one of more major life activities, has a 
record of such an impairment, or is re¬ 
garded as having such an impairment. 

As used in this section the phrase: 

(1) “Physical or mental impairment" 
means (i) any physiological disorder or 
condition, cosmetic disfigurement, or 
anatomical loss affecting one or more 
of the following body systems: Neuro¬ 
logical; musculoskeletal; special sense 
organs; respiratory, including speech 
organs; cardiovascular; reproductive; 
digestive; genitourinary; hemic and 
lymphatic; skin; and endocrine; or (ii) 
any mental or psychological disorder, 
such as mental retardation, organic 
brain syndrome, emotional or mental 
illness, and specific learning disabil¬ 
ities. The term “physical or mental im¬ 
pairment" includes, but is not limited 
to, such diseases and conditions as or¬ 
thopedic, visual, speech and hearing 
impairments, cerebral palsy, epilepsy, 
muscular dystrophy, multiple sclero¬ 
sis, cancer, heart disease, diabetes, 
mental retardation, emotional illness, 
and drug addiction and alcoholism. 

(2) “Major life activities" means 
functions such as caring for one's self, 
performing manual tasks, walking, 
seeing, hearing, speaking, breathing, 
learning, and working. 

(3) “Has a record of such an impair¬ 
ment" means has a history of, or has 


been incorrectly classified as having, a 
mental or physical impairment that 
substantially limits one or more major 
life activities. 

(4) “Is regarded as having an impair¬ 
ment" means (i) has a physical or 
mental impairment that does not sub¬ 
stantially limit major life activities but 
is treated by a recipient government as 
constituting such a limitation; (ii) has 
a physical or mental impairment that 
substantially limits major life activi¬ 
ties only as a result of the attitudes of 
others toward such impairment; or 
(iii) has none of the impairments de¬ 
fined in subparagraph (1) of this para¬ 
graph but is treated by a recipient gov¬ 
ernment as having such impairment. 

(b) Otherwise qualified handicapped 
individual “Otherwise qualified 
handicapped individual" means (1) 
with respect to employment, a handi¬ 
capped person who, with reasonable 
accommodation, can perform the es¬ 
sential functions of the job in ques¬ 
tion; and (2) with respect to services, a 
handicapped person who meets the es¬ 
sential eligibility requirements for the 
receipt of such services. 

(c) General prohibitions against dis¬ 
crimination of otherwise Qualified 
handicapped individual (1) Specific 
discriminatory actions prohibited 
against an otherwise qualified handi¬ 
capped individual are described in 
§§ 51.52(b), and 51.53 which sections 
are specifically included by reference 
in this paragraph. However, in addi¬ 
tion to those specific discriminatory 
actions prohibited by §§ 51.52(b) and 
51.53, a recipient government shall: 

(ii) not exclude a qualified handi¬ 
capped person from participation in 
programs or activities open to the gen¬ 
eral. public despite the existence of 
permissibly separate or different pro¬ 
grams or activities. 

(ii) Administer programs and activi¬ 
ties in the least segregated setting ap¬ 
propriate to the needs of qualified 
handicapped persons. 

(iii) Take appropriate steps to ensure 
that communications with the public 
are available to persons with impaired 
vision and hearing. 

(2) The exclusion of nonhandi¬ 
capped persons from the benefits of a 
program limited by Federal statute or 
executive order to handicapped per¬ 
sons or the exclusion of a specific class 
of handicapped persons from a pro¬ 
gram limited by Federal statute or ex¬ 
ecutive order to a different class of 
handicapped persons is not prohibited 
by this section. 

(3) For purposes of this section, aids, 
benefits, and services, to be equally ef¬ 
fective. are not required to produce 
the identical result or level of achieve¬ 
ment for handicapped and nonhandi¬ 
capped persons. They must, however, 
afford handicapped persons equal op¬ 
portunity to obtain the same result, 
gain the same benefit, or reach the 
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same level of achievement, in the least 
segregrated setting appropriate to the 
person's need. 

(d) Self-evaluation. (1) A recipient 
government shall, within two years of 
the effective date of this section: 

(1) Evaluate its current policies and 
practices and the effects thereof that 
do not or may not meet the require¬ 
ments of this section, with the assis¬ 
tance of interested persons, including 
handicapped persons or organizations 
representing handicapped persons; 

(ii) Modify any policies and practices 
that do not meet the requirements of 
this section, after consultation with in¬ 
terested persons, including handi¬ 
capped persons or organizations repre¬ 
senting handicapped persons; and 

(iii) Take appropriate remedial steps 
to eliminate the effects of any discrim¬ 
ination that resulted from adherence 
to these policies and practices, after 
consultation with interested persons, 
including handicapped persons or or¬ 
ganizations representing handicapped 
persons. 

(2) A recipient government that em¬ 
ploys fifteen or more persons shall, for 
at least three years following comple¬ 
tion of the evaluation, required under 
paragraph (cKl) of this section, main¬ 
tain on file, make available for public 
inspection, and provide to the Director 
upon request; (1) A list of the interest¬ 
ed persons consulted, (ii) a description 
of areas examined and any problems 
identified, and (iii) a description of 
any modifications made and of any re¬ 
medial steps taken. 

(e) Employment discrimination 
against otherwise qualified handi¬ 
capped person. In addition to the spe¬ 
cific discriminatory actions against an 
otherwise qualified handicapped 
person enumerated in §51.53, a recipi¬ 
ent government shall: 

(1) Make reasonable accommoda¬ 
tions to the known physical or mental 
limitations of an otherwise qualified 
handicapped applicant or employee 
unless the recipient government can 
demonstrate that the accommodation 
would impose an undue hardship on 
the operation of its program. 

(2) Not use non- job-related employ¬ 
ment tests or criteria that discriminate 
against handicapped persons and 
ensure that employment tests are 
adapted for use by persons who have 
handicaps that impair sensory, 
manual, or speaking skills. 

(3) Not conduct a preemployment 
medical examination or make a preem¬ 
ployment inquiry as to whether an ap¬ 
plicant is a handicapped person or as 
to the nature or severity of a handicap 
except to determine that the applicant 
is qualified to perform the particular 
job as provided in 45 CFR 84.14 incor¬ 
porated by reference in this para¬ 
graph. 

(4) Not participate in a contractual or 
other relationship that has the effect 


of subjecting qualified handicapped 
applicants or employees to discrimina¬ 
tion prohibited by this subpart. The 
relationships referred to in this para¬ 
graph include relationships with em¬ 
ployment and referral agencies, with 
labor unions, with organizations pro¬ 
viding or administering fringe benefits 
to employees of the recipient govern¬ 
ment, and with organizations provid¬ 
ing training and apprenticeship pro¬ 
grams. 

(5) Take appropriate steps to ensure 
that communications with their appli¬ 
cants and employees are available to 
persons with impaired vision and hear¬ 
ing. 

(f) Reasonable accommodation. (1) 
A recipient government shall make 
reasonable accommodation to the 
known physical or mental limitations 
of an otherwise qualified handicapped 
applicant or employee unless the re¬ 
cipient government can demonstrate 
that the accommodation would impose 
an undue hardship’on the operation of 
its program. 

(2) Reasonable accommodation may 
include: 

(i) Making facilities used by employ¬ 
ees readily accessible to and usable by 
handicapped persons, and 

(ii) Job restructuring, part-time or 
modified work schedules, acquisition 
or modification of equipment or de¬ 
vices, the provision of readers or inter¬ 
preters, and other similar actions. 

(iii) In determining pursuant to 
paragraph (a) of this section whether 
an accommodation would impose an 
undue hardship on the operation of a 
recipient's program, factors to be con¬ 
sidered include: 

(a) The overall size of the recipient 
govenment's operations .with respect 
to number of employees, number and 
type of facilities, and size of budget; 

(6) The composition and structure of 
the specific program or activity and 
the structure of the workforce re¬ 
quired; and 

(c) The nature and cost of the ac¬ 
commodation needed. 

(g) General requirement regarding 
program accessibility to handicapped 
individual No qualified handicapped 
individual shall, because a recipient 
government's facilities are inaccessible 
to or unusable by handicapped per¬ 
sons. be denied the benefits of, be ex¬ 
cluded from participation in, or other¬ 
wise be subjected to discrimination 
under any program or activity of a re¬ 
cipient government, which govern¬ 
ment receives entitlement funds. 

(h) Existing facilities. A recipient 
govenment shall operate each program 
or activity so that the program or ac¬ 
tivity, when viewed in its entirety, is 
readily accessible to and usable by 
handicapped individuals. Where struc¬ 
tural changes are necessary to make 
programs or activities in existing fa¬ 
cilities accessible, such changes shall 


be made as soon as practicable, but in 
no event later than three years after 
the effective date of this regulation. 

(i) Exception for small recipient gov¬ 
ernments. If a recipient government 
which employs 15 or fewer employees 
determines, after consultation with a 
handicapped person seeking a service, 
that there is no method of complying 
with paragraph (g) of this section 
other than making a significant alter¬ 
ation in its existing facilities, that gov¬ 
ernment may, as an alternative, refer 
the handicapped person to other pro¬ 
viders of those services that are acces¬ 
sible. Examples of other providers of 
those services are States and larger re¬ 
cipient governments. 

(J) New construction. New facilities 
shall be designed and constructed to 
be readily accessible to and usable by 
handicapped individuals. This section 
is applicable to facilities, the construc¬ 
tion of which commences after Janu¬ 
ary 1, 1977. A construction project 
shall be deemed to have commenced 
when the recipient government has 
obligated itself by contract for the 
physical construction of the project or 
any portion of the project. 

(k) Alterations. Alterations to exist¬ 
ing facilities shall, to the maximum 
extent feasible, be designed and con¬ 
structed to be readily accessible to and 
usable by qualified handicapped indi¬ 
viduals. 
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NATIONAL FOUNDATION ON THE 
ARTS AND HUMANITIES 

National Endowment for fho Humanities 
[45 CFR Part 1170] 

FEDERALLY ASSISTED PROGRAMS 
Nondiftcrimination on fho Basil of Handicap 

AGENCY: National Endowment for 
the Humanities. 

ACTION: Notice of proposed rulemak¬ 
ing. 

SUMMARY: This proposed regulation 
would implement section 504 of the 
Rehabilitation Act of 1973. as amend¬ 
ed. It would provide that no otherwise 
qualified handicapped person in the 
United States would, solely because of 
his handicap, be excluded from par¬ 
ticipation in, be denied the benefits of, 
or be subjected to discrimination 
under any program or activity receiv¬ 
ing Federal financial assistance from 
the National Endowment for the Hu¬ 
manities. 

DATE: Comments must be received on 
or before June 12,1978. 

ADDRESS: National Endowment for 
the Humanities, 806 15th Street NW., 
Room 1000, Washington, D.C. 20506. 
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FOR FURTHER INFORMATION 
CONTACT: 

Joseph R. Schurman, General Coun¬ 
sel, National Endowment for the Hu¬ 
manities, 202-724-0367. 

Dated: April 11.1978. 

Joseph D. Duffey, 
Chairman. 

It is proposed to a new 45 CFR Part 
1170 as follows: 

PART 1170—NONDISCRIMINATION ON THE BASIS OF 
HANDICAP IN FEDERALLY ASSISTED PROGRAMS 

Sec. 

1170.1 Purpose. 

1170.2 Application of part. 

1170.3 Definitions. 

1170.4 Discrimination prohibited. 

1170.5 Assurances required. 

1170.6 Illustrative applications. 

1170.7 Compliance information. 

1170.8 Conduct of invest igations. 

1170.9 Procedure for effecting compliance. 

1170.10 Hearings. 

1170.11 Decisions and notices. 

1170.12 Forms and instructions. 

Appendix A 

Authority: Sec. 504, Rehabilitation Act 
of 1973. Pub. L. 93-112, (29 UJS.C. 794): and 
E.O. 11914. 

§1170.1 Purpose. 

The purpose of this part is to imple¬ 
ment section 504 of the Rehabilitation 
Act of 1973 (29 U.S.C. 794) as amend¬ 
ed, and to implement Executive Order 
11914. No otherwise qualified handi¬ 
capped individual in the United States 
shall, solely because of his handicap, 
be excluded from participation In, be 
denied the benefits of, or be subjected 
to discrimination under any program 
or activity receiving Federal financial 
assistance from the National Endow¬ 
ment for the Humanities. 

§ 1170.2 Application of part 

This part applies to any program for 
which Federal financial assistance is 
authorized under a law administered 
by the National Endowment for the 
Humanities including the federally as¬ 
sisted programs and activities listed in 
Appendix A of this part. It applies to 
money paid, property transferred, or 
other Federal financial assistance ex¬ 
tended under any such program after 
the effective date of the part. Includ¬ 
ing assistance pursuant to an applica¬ 
tion approved prior to such date. It 
also applies to Federal financial assis¬ 
tance extended to any such program 
prior to the effective date of this part 
under a contract or grant where the 
term of the contract or grant contin¬ 
ues beyond such date or where the as¬ 
sistance was to provide real or person¬ 
al property and the recipient or his 
transferee continues to use or retain 
ownership or possession of the proper¬ 
ty (see § 1170.5(a)(1)). This part does 
not apply to (a) any Federal financial 
assistance by way of insurance or 
guaranty contract, (b) any assistance 


to any individual who is the ultimate 
beneficiary under any such program, 
or (c) any employment practice, under 
any such program, of any employer, 
employment agency, or labor organiza¬ 
tion, except to the extent described In 
§1170.4. The fact that a program or 
activity is not listed in Appendix A 
shall not mean, if section 504 of the 
Act is otherwise applicable, that such 
program is not covered. Other pro¬ 
grams under statutes now in force or 
hereinafter enacted may be added to 
this list by notice published In the 
Federal Register. 

§ 1170.3 Definitions. 

As used In this part: 

(a) “Section 504" means section 504 
of the Rehabilitation Act of 1973, Pub. 
L. 93-112, as amended by the Rehabili¬ 
tation Act Amendments of 1974, Pub. 
L. 93-516, 29 U.S.C. 794. 

(b) The term "Endowment" means 
the National Endowment for the Hu¬ 
manities. 

(c) The term “Chairman" means the 
Chairman of the National Endowment 
for the Humanities. 

(d) The term “responsible Endow¬ 
ment official" with respect to any pro¬ 
gram receiving Federal financial assis¬ 
tance means the Chairman of the En¬ 
dowment or other Endowment official 
designated by the Chairman. 

(e) The term “United States" means 
the States of the United States, the 
District of Columbia, Puerto Rico, the 
Virgin Islands. American Samoa, 
Guam, the Northern Mariana Islands, 
Wake Island, the Canal Zone, and the 
territories and possessions of the 
United States, and the term "State" 
means any one of the foregoing. 

(f) “Federal financial assistance" 
means any grant, loan, contract (other 
than a procurement contract or a con¬ 
tract of insurance or guaranty), or any 
other arrangement by which the 
agency provides or otherwise makes 
available assistance in the form of: 

(1) Funds; 

(2) Services of Federal personnel; or 

(3) Real and personal property or 
any interest in or use of such proper¬ 
ty, including: 

(i) Transfers or.leases of such prop¬ 
erty for less than fair market value or 
for reduced consideration; and 

(il) Proceeds from a subsequent 
transfer or lease of such property if 
the Federal share of its fair market 
value Is not returned to the Federal 
government. 

(g) The term “program" includes 
any program, project, or activity in¬ 
volving the provision of services, finan¬ 
cial aid, or other benefits to individ¬ 
uals (including education or training, 
health, housing, or other services, 
whether provided through employees 
of the recipient of Federal financial 
assistance or provided by others 
through contracts or other arrange¬ 


ments with the recipient, and includ¬ 
ing work opportunities and cash or 
loan or other assistance to individ¬ 
uals), or for provision of facilities for 
furnishing services, financial aid or 
other benefits to individuals. The ser¬ 
vice, financial aid, or other benefits 
provided under a program receiving 
Federal financial assistance shall be 
deemed to include any services, finan¬ 
cial aid, or other benefits provided 
with the aid of Federal financial assis¬ 
tance or with the aid of any non-Fed- 
eral funds, property, or other re¬ 
sources required to be expended or 
made available for the program to 
meet matching requirements or other 
conditions which must be met in order 
to receive the Federal financial assis¬ 
tance, and to include any services, fi¬ 
nancial aid, or other benefits provided 
in or through a facility provided with 
the aid of Federal financial assistance 
or such non-Federal resources. 

(h) "Facility" means all or any por¬ 
tion of buildings, structures, equip¬ 
ment. roads, walks, parking lots, or 
other real or personal property or in¬ 
terest in such property. 

(i) "Recipient" means any state or 
its political subdivision, any instru¬ 
mentality of a state or its political sub¬ 
division, any public or private agency, 
institution, organization, or other 
entity, or any person to which Federal 
financial assistance is extended direct¬ 
ly or through another recipient, in¬ 
cluding any successor, assignee, or 
transferee of a recipient, but exclud¬ 
ing the ultimate beneficiary of the as¬ 
sistance. 

(j) "Handicapped person" means any 
person who has a physical or mental 
impairment that substantially limits 
one or more major life activities, has a 
record of such an impairment, or is re¬ 
garded as having such an impairment. 
As used in paragraph (j) of this sec¬ 
tion, the phrase: 

(1) "Physical or mental impairment" 
means (i) any physiological disorder or 
condition, cosmetic disfigurement, or 
anatomical loss affecting one or more 
of the following body systems: neuro¬ 
logical; musculoskeletal; special sense 
organs; respiratory. Including speech 
organs; cardiovascular; reproductive; 
digestive; genitourinary; hemic and 
lymphatic; skin; and endocrine; or (il) 
any mental or psychological disorder, 
such as mental retardation, organic 
brain syndrome, emotional or ment<ol 
illness, and specific learning disabil¬ 
ities. The term "physical or mental im¬ 
pairment" includes, but is not limited 
to, such diseases and conditions as or¬ 
thopedic, visual, speech, and hearing 
impairments, cerebral palsy, epilepsy, 
muscular dystrophy, multiple sclero¬ 
sis, cancer, heart disease, diabetes, 
mental retardation, emotional illness, 
and drug addiction and alcoholism. 

(2) “Major life activities" means 
functions such as caring for one's self, 
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performing manual tasks, walking, 
seeing, hearing, speaking, breathing, 
learning, and working. 

(3) “Has a record of such an impair¬ 
ment” means has a history of, or has 
been misclassified as having, a mental 
or physical impairment that substan¬ 
tially limits one or more major life ac¬ 
tivities. 

(4) “Is regarded as having an impair¬ 
ment” means (i) has a physical or 
mental impairment that does not sub¬ 
stantially limit major life activities but 
is treated by a recipient as constitut¬ 
ing such a limnitation; (ii) has a phys¬ 
ical or mental Impairment that sub¬ 
stantially limits major life activities 
only as a result of the attitudes of 
others toward such impairment; or 

(iii) has none of the impairments de¬ 
fined in paragraph (J) (1) of this sec¬ 
tion but is treated by a recipient as 
having such an impairment. 

(k) “Qualified handicapped person” 
means (1) with respect to employment, 
a handicapped person who, with rea¬ 
sonable accommodation, can perform 
the essential functions of the Job in 
question, and (2) with respect to ser¬ 
vices. a handicapped person who meets 
the essential eligibility requirements 
for the receipt of such services. 

{1170.4 Discrimination prohibited. 

(a) General. No qualified handi¬ 
capped person, shall, on the basis of 
handicap, be excluded from participa¬ 
tion in, be denied the benefits of. or 
otherwise be subjected to discrimina¬ 
tion under any program or activity 
that receives or benefits from Federal 
financial assistance. 

(b) Specific discriminatory actions 
prohibited. (1)A recipient, in provid¬ 
ing any aid. benefit, or service, may 
not, directly or through contractual, 
licensing, or other arrangements, on 
the basis of handicap: 

(i) Deny a qualified handicapped 
person the opportunity to participate 
in or benefit from the aid, benefit, or 
service; 

(ii) Afford a qualified handicapped 
person an opportunity to participate 
in or benefit from the aid. benefit, or 
service that is not equal to that afford¬ 
ed others; 

(iii) Provide a qualified handicapped 
person with an aid, benefit, or service 
that is not as effective in affording 
equal opportunity to obtain the same 
result, to gain the same benefit, or to 
reach the same level of achievement 
as that provided to others; 

(iv) Provide different or separate 
aid, benefits, or services to handi¬ 
capped persons or to any class of 
handicapped persons than is provided 
to others unless such action is neces¬ 
sary to provide qualified handicapped 
Persons with aid, benefits, or services 
that are as effective as those provided 
to others; 

(v) Aid or perpetuate discrimination 
against a qualified ^handicapped 


person by providing significant assis¬ 
tance to an agency, organization, or 
person that discriminates on the basis 
of handicap in providing any aid, bene¬ 
fit, or service to beneficiaries of the re¬ 
cipient's program; 

(vi) Deny a qualified handicapped 
person the opportunity to participate 
as a member of planning or advisory 
boards; or 

(vii) Otherwise limit a qualified 
handicapped person in the enjoyment 
of any right, privilege, advantage, or 
opportunity enjoyed by others receiv¬ 
ing the aid, benefit, or service. 

(2) A recipient may not deny a quali¬ 
fied handicapped person the opportu¬ 
nity to participate in programs or ac¬ 
tivities that are not separate or differ¬ 
ent, despite the existence of permissi¬ 
bly separate or different programs or 
activities. 

(3) A recipient may not, directly or 
through contractual or other arrange¬ 
ments, utilize criteria or methods of 
administration (i) that have the effect 
of subjecting qualified handicapped 
persons to discrimination on the basis 
of handicap, (ii) that have the purpose 
or effect of defeating or substantially 
impairing accomplishment of the ob¬ 
jectives of the recipient's program 
with respect to handicapped persons, 
or (iii) that perpetuate the discrimina¬ 
tion of another recipient if both recipi¬ 
ents are subject to common adminis¬ 
trative control or are agencies of the 
same state. 

(4) A recipient may not, in determin¬ 
ing the site or location of a facility, 
make selections (i) that have the 
effect of excluding handicapped per¬ 
sons from, denying them the benefits 
of, or otherwise subjecting them to 
discrimination under any program or 
activity that receives or benefits from 
Federal financial assistance, or (ii) 
that have the purpose or effect of de¬ 
feating or substantially impairing the 
accomplishment of the objectives of 
the program or activity with respect to 
handicapped persons. 

(5) The exclusion of nonhandi¬ 
capped persons from the benefits of a 

* program limited by Federal statute or 
executive order to handicapped per¬ 
sons or the exclusion of a specific class 
of handicapped persons from a pro¬ 
gram limited by Federal statute or ex¬ 
ecutive order to a different class of 
handicapped persons is not prohibited 
by this part. 

(6) Recipients shall administer pro¬ 
grams and activities in the most inte¬ 
grated setting appropriate to the 
needs of qualified handicapped per¬ 
sons. 

(7) Recipients shall take appropriate 
steps to ensure that communications 
with their applicants, employees, and 
beneficiaries are available to persons 
with impaired vision and hearing. 

(c) General prohibitions against em¬ 
ployment discrimination. (1) No quali¬ 


fied handicapped person shall, on the 
basis of handicap, be subjected to dis¬ 
crimination in employment under any 
program or activity that receives or 
benefits from Federal financial assis¬ 
tance. 

(2) A recipient shall make all deci¬ 
sions concerning employment under 
any program or activity to which this 
part applies in a manner which en¬ 
sures that discrimination on the basis 
of handicap does not occur and may 
not limit, segregate, or classify appli¬ 
cants or employees in any way that ad¬ 
versely affects their opportunities or 
status because of handicap. 

(3) A recipient may not participate 
in a contractual or other relationship 
that has the effect of subjecting quali¬ 
fied handicapped applicants or em¬ 
ployees to discrimination prohibited 
by this subpart. The relationships re¬ 
ferred to in this paragraph include re¬ 
lationships with employment and re¬ 
ferral agencies, with labor unions, 
with organizations providing or admin¬ 
istering fringe benefits to employees 
of the recipient, and with organiza¬ 
tions providing training and appren¬ 
ticeship programs. 

(d) Reasonable accommodation. A 
recipient shall make reasonable ac¬ 
commodation to the known physical 
or mental limitations of an otherwise 
qualified handicapped applicant or 
employee unless the recipient can 
demonstrate that the accommodation 
would impose an undue hardship on 
the operation of its program. 

(e) Employment criteria. A recipient 
may not use employment tests or cri¬ 
teria that discriminate against handi¬ 
capped persons and shall ensure that 
employment tests are adapted for use 
by persons who have handicaps that 
impair sensory, manual, or speaking 
skills. 

(f) Preemployment inquiries. A re¬ 
cipient may not conduct a preemploy¬ 
ment medical examination or make a 
preemployment inquiry as to whether 
an applicant is a handicapped person 
or as to the nature or severity of a 
handicap. A recipient may make 
preemployment inquiry into an appli¬ 
cant's ability to perform job-related 
functions. 

(g) Program accessibility. No quali¬ 
fied handicapped person shall, because 
a recipient’s facilities are inaccessible 
to or unusable by handicapped per¬ 
sons, be denied the benefits of, be ex¬ 
cluded from participation in, or other¬ 
wise be subjected to discrimination 
under any program or activity that re¬ 
ceives or benefits from Federal finan- 

(h) Existing facilities. (1) A recipient 
shall operate each program or activity 
so that the program or activity, when 
viewed in its entirety, is readily acces¬ 
sible to and usable by handicapped 
persons. This paragraph does not nec¬ 
essarily require a recipient to make 
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each of its existing facilities or every 
part of an existing facility accessible 
to and usable by handicapped person. 

(2) Where structural changes are 
necessary to make programs or activi¬ 
ties in existing facilities accessible, 
such changes shall be made as soon as 
practicable, but in no event later than 
three years after the effective date of 
the agency regulation, provided that, 
if the program is a particular mode of 
transportation (e.g., a subway system) 
that can be made accessible only 
through extraordinarily expensive 
structural changes to, or replacment 
of, existing facilities and if other ac¬ 
cessible modes of transportation are 
available, the responsible Endowment 
official may extend this period of time 
for a period of three years. 

(3) In the event that structural 
changes to facilities are necessary to 
meet the requirement of paragraph 
(h)(1) of this section, a recipient shall 
develop, within six months of the ef¬ 
fective date of this part, a transition 
plan setting forth the steps necessary 
to complete such changes. The plan 
shall be developed with the assistance 
of interested persons, including handi¬ 
capped persons or organizations repre¬ 
senting handicapped persons. 

(1) New construction. (1) Design, 
construction and alternation. Except 
as provided in paragraph (i)(2) of this 
section, new facilities shall be designed 
and constructed to be readily accessi¬ 
ble to and usable by handicapi^ed per¬ 
sons, if the construction was begun 
after the effective date of this part. 
Alterations to existing facilities shall, 
to the maximum extent feasible, be 
designed and constructed to be readily 
accessible to and usable by handi¬ 
capped persons. 

(2) American National Standards In¬ 
stitute accessibility standards. Design, 
construction, or alteration of facilities 
in conformance with the “American 
National Standard Specifications for 
Making Buildings and Facilities Acces¬ 
sible to, and Usable by, the Physically 
Handicapped,” published by the 
American National Standards Insti¬ 
tute, Inc. (ANSI A117.1-1961 
(R1971)), 1 which is incorporated by 
reference in this part, shall constitute 
compliance with paragraphs (i) (1) and 
(2) of this section. Departures from 
particular requirments of those stan¬ 
dards by the use of other methods 
shall be permitted when it is clearly 
evident that equivalent access to the 
facility or part of the facility is there¬ 
by provided. 

§ 1170.5 Assurances required. 

(a) General . (1) Every application for 
Federal financial assistance to carry 
out a program to which this part ap¬ 


1 Copies obtainable from American Na¬ 
tional Standards Institute. Inc., 1430 Broad¬ 
way, New York, N.Y. 10018. 


plies, and every application for Feder¬ 
al financial assistance to provide a fa¬ 
cility shall, as a condition to its ap¬ 
proval and the extension of any Feder¬ 
al financial assistance pursuant to the 
application, contain or be accompa¬ 
nied by an assurance that the program 
will be conducted or the facility oper¬ 
ated in compliance with all require¬ 
ments imposed by or pursuant to this 
part. In the case where the Federal fi¬ 
nancial assistance is to provide or is in 
the form of personal property, or real 
property or interest therein or struc¬ 
tures thereon, the assurance shall obli¬ 
gate the recipient, or, in the case of a 
subsequent transfer, the transferee, 
for the period during which the prop¬ 
erty is used for a purpose for which 
the Federal financial assistance is ex¬ 
tended or for another purpose involv¬ 
ing the provision of similar services 
and benefits, or for as long as the re¬ 
cipient retains ownership or possession 
of the property, whichever is longer, 
and any other type or form of assis¬ 
tance, the assurances shall be in effect 
for the duration of the period during 
which Federal financial assistance is 
extended to the program. The respon¬ 
sible Endowment official shall specify 
the form of the foregoing assurances 
for each program and the extent to 
which like assurances will be required 
of subgrantees, contractors and sub¬ 
contractors, successors in interest, and 
other participants in the program. 
Any such assurance shall include pro¬ 
visions which give the United States a 
right to seek its judicial enforcement. 

(2) In the case of real property, 
structures or improvements thereon, 
or interests therein, which was ac¬ 
quired through a program of Federal 
financial assistance, or in the case 
where Federal financial assistance is 
provided in the form of a transfer of 
real property or interest therein from 
the Federal Government, the instru¬ 
ment effecting or recording the trans¬ 
fer. shall contain a covenant running 
with the land assuring nondiscrimina¬ 
tion for the period during which the 
real property is used for a purpose for 
which the Federal financial assistance 
is extended or for another purpose in¬ 
volving the provision of similar ser¬ 
vices or benefits. Where no transfer of 
property is involved, but property is 
improved under a program of Federal 
financial assistance, the recipient shall 
agree to include such a covenant in 
any subsequent transfer of such prop¬ 
erty. Where the property is obtained 
from the Federal Government, such 
covenant may also include a condition 
coupled with a right to be reserved by 
the Endowment to revert title to the 
property in the event of a breach of 
the covenant where, in the discretion 
of the responsible Endowment official, 
such a condition and right of reverter 
is appropriate to the program under 
which the real property is obtained 


and to the nature of the grant and the 
grantee. In the event a transferee of 
real property proposes to mortgage or 
otherwise encumber the real property 
as security for financing construction 
of new, or improvement of existing, fa¬ 
cilities on such property for the pur¬ 
poses for which the property was 
transferred, the Chairman of the En¬ 
dowment concerned may agree, upon 
request of the transferee and if neces¬ 
sary to accomplish such financing, and 
upon such conditions as he deems ap¬ 
propriate, to forbear the exercise of 
such right to revert title for-so long as 
the lien of such mortgage or other en¬ 
cumbrance remains effective. 

(3) Transfers of surplus property are 
subject to regulations issued by the 
Administrator of the General Services 
Administration. (41 CFR 101-6.2) 

(b) Continuing State programs. 
Every application by a State or a State 
agency to carry out a program involv¬ 
ing continuing Federal financial assis¬ 
tance to which this part applies shall 
as a condition to its approval and the 
extension of any Federal financial as¬ 
sistance pursuant to the application 
(1) contain or be accompanied by a 
statement that the program is (or, in 
the case of a new program, will be) 
conducted in compliance with all re¬ 
quirements imposed by or pursuant to 
this part, and (2) provide or be accom¬ 
panied by provision for such methods 
of administration for the program as 
are found by the responsible Endow¬ 
ment official to give reasonable assur¬ 
ance that the applicant and all recipi¬ 
ents of Federal financial assistance 
under such program will comply with 
all requirements imposed by or pursu¬ 
ant to this part. 

(c) Assurances from institutions. (1) 
In the case of any application for Fed¬ 
eral financial assistance to an institu¬ 
tion of higher education (including as¬ 
sistance for construction, for research, 
for a special training project, or for 
any other purpose), the assurance re¬ 
quired by this section shall extend to 
admission practices and to all other 
practices relating to the treatment of 
students. 

(2) The assurance required with re¬ 
spect to an institution of higher edu¬ 
cation or any other institution, insofar 
as the assurance relates to the institu¬ 
tion's practices with respect to admis¬ 
sion or other treatment of individuals 
as students, or clients of the institu¬ 
tion or to the opportunity to partici¬ 
pate in the provision of services or 
other benefits to such individuals, 
shall be applicable to the entire insti¬ 
tution unless the applicant establishes, 
to the satisfaction of the responsible 
Endowment official, that the institu¬ 
tion's practices in designated parts or 
programs of the institution win in no 
way affect its practices In the program 
of the institution for which Federal fi- 
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nancial assistance Is sought, or the 
beneficiaries of or participants in, 
such program. If in any such case the 
assistance sought is for the construc¬ 
tion of a facility or part of a facility, 
the assurance shall in any event 
extend to the entire facility and to fa¬ 
cilities operated in connection there¬ 
with. 

$ 1170.6 Illustrative applications. 

The following examples will illus¬ 
trate the application of the foregoing 
provisions to some of the activities for 
which Federal financial assistance is 
provided by the Endowments. (In all 
cases the discrimination prohibited is 
discrimination on the basis of handi¬ 
cap prohibited by section 504 and this 
part, as a condition of the receipt of 
Federal financial assistance.) 

(a) In a research, training, or other 
grant to a university for activities to 
be conducted in a graduate school, dis¬ 
crimination in the admission and 
treatment of students in the graduate 
school is prohibited, and the prohibi¬ 
tion extends to the entire university, 
unless it satisfies the responsible En¬ 
dowment official that practices with 
respect to other parts or programs of 
the university will not interfere, di¬ 
rectly or indirectly, with fulfillment of 
the assurance required with respect to 
the graduate school. 

(b) In cases of Federal financial as¬ 
sistance to elementary or secondary 
schools, discrimination by the recipi¬ 
ent school district in any of its elemen¬ 
tary or secondary schools, or by the 
recipient private institution, in the ad¬ 
mission of students, or in the treat¬ 
ment of its students in any aspect of 
the educational process, is prohibited. 
In this and the following illustration 
the prohibition of discrimination in 
the treatment of students or other 
trainees includes the prohibition of 
discrimination among the students or 
trainees in the availability or use of 
any academic, dormitory, eating, recre¬ 
ational. or other facilities of the gran¬ 
tee or other recipient. 

(c) In a training grant to a nonacade¬ 
mic institution, discrimination is pro¬ 
hibited in the selection of individuals 
to be trained and in their treatment 
by the grantee during their training. 
In a research or demonstration grant 
to such an institution, discrimination 
is prohibited with respect to any edu¬ 
cational activity, any provision of 
medical or other services and any fi¬ 
nancial aid to individuals incident to 
the program. 

(d) Where Federal financial assis¬ 
tance is provided to assist in the pre¬ 
sentation of artistic and cultural pro¬ 
ductions to the public, assurances will 
be required that such productions will 
not be presented before any audience 
which has been selected on a discrimi¬ 
natory basis. 

(e) a recipient may not take action 
that is calculated to bring about indi¬ 


rectly what this part forbids it to ac¬ 
complish directly. Thus, a State, in se¬ 
lecting projects to be supported 
through a State agency, may not base 
its selections on criteria which have 
the effect of defeating or substantially 
impairing accomplishment of the ob¬ 
jectives of the Federal financial assis¬ 
tance as respects qualified handi¬ 
capped persons. 

(f) In some situations even though 
past discriminatory practices have 
been abandoned, the consequences of 
such practices continue to Impede the 
full availability of a benefit. If the ef¬ 
forts required of the applicant or re¬ 
cipient under § 1170.7(d) to provide in¬ 
formation as to the availability of the 
program or activity, and the rights of 
beneficiaries under this regulation, 
have failed to overcome these conse¬ 
quences, it will become necessary for 
such applicant or recipient to take ad¬ 
ditional steps to make the benefits 
fully available to qualified handi¬ 
capped persons previously subjected to 
discrimination. This action might take 
the form, for example of special ar¬ 
rangements for obtaining referrals or 
making selections which will insure 
that groups previously subjected to 
discrimination are adequately served. 

(g) Even though an applicant or re¬ 
cipient has never used discriminatory 
policies, the services and benefits of 
the program or activity it administers 
may not in fact be equally available to 
some qualified handicapped persons. 
In such circumstances an applicant or 
recipient may properly give special 
consideration to qualified handicapped 
persons to make the benefits of its 
program more widely available to such 
groups, not then being adequately 
served. For example, where a universi¬ 
ty is not adequately serving qualified 
handicapped persons, it may establish 
special recruitment policies to make 
its program better known and more 
readily available, and take other steps 
to provide more adequate service. 

§ 1170.7 Compliance information. 

(a) Cooperation and assistance. The 
responsible Endowment official shall, 
to the fullest extent practicable, seek 
the cooperation of recipients in ob¬ 
taining compliance with this part and 
shall provide assistance and guidance 
to recipients to help them comply vol¬ 
untarily with this part. 

(b) Compliance reports. Each recipi¬ 
ent shall keep such records and submit 
to the responsible Endowment official 
timely, complete and accurate compli¬ 
ance reports at such times, and in such 
form and containing such information, 
as the reponsible Endowment official 
may determine to be necessary to 
enable him to ascertain whether the 
recipient has complied or is complying 
with this part. In the case of any pro¬ 
gram under which a primary recipient 
extends Federal financial assistance to 


any other recipient, such other recipi¬ 
ent shall also submit such compliance 
reports to the primary recipient as 
may be necessary to enable the prima¬ 
ry recipient to carry out its obligations 
under this part. 

(c) Access to sources of information. 
Each recipient shall permit access by 
the responsible Endowment official or 
his designee during normal business 
hours to such of its books, records, ac¬ 
counts, and other sources of informa¬ 
tion, and its facilities as may be perti¬ 
nent to ascertain compliance with this 
part. Where any information required 
of a recipient is in the exclusive pos¬ 
session of any other agency, institu¬ 
tion or person and this agency, institu¬ 
tion or person shall fail or refuse to 
furnish this information, the recipient 
shall so certify in its report and shall 
set forth what efforts it has made to 
obtain the information. 

(d) Information to beneficiaries and 
participants. Each recipient shall 
make available to participants, benefi¬ 
ciaries, and other interested persons 
such information regarding the provi¬ 
sions of this part and its applicability 
to the program under which the re¬ 
cipient receives Federal financial assis¬ 
tance, and make such information 
available to them in such manner, as 
the responsible Endowment official 
finds necessary to apprise such per¬ 
sons of the protections against dis¬ 
crimination assured them by the Act 
and this part. 

§ 1170.8 Conduct of investigations. 

(a) Periodic compliance reviews. 
The responsible Endowment official 
shall from time to time review the 
practices of recipients to determine 
whether they are complying with this 
part. 

4b) Complaints. Any person who be¬ 
lieves himself or any specific class of 
individuals to be subjected to discrimi¬ 
nation prohibited by this part may by 
himself or by a representative file 
with the responsible Endowment offi¬ 
cial a written complaint. A complaint 
must be filed not later than ninety 
days from the date of the alleged dis¬ 
crimination, unless the time for filing 
is extended by the responsible Endow¬ 
ment official. 

(c) Investigations. The responsible 
Endowment official will make a 
prompt investigation whenever a com¬ 
pliance review, report, complaint, or 
any other information indicates a pos¬ 
sible failure to comply with this part. 
The investigation should include, 
where appropriate, a review of the per¬ 
tinent practices and policies of the re¬ 
cipient. the circumstances under 
which the possible noncompliance 
with this part occurred, and other fac¬ 
tors relevant to a determination as to 
whether the recipient has failed to 
comply with this part. 

(d) Resolution of matters. (1) If an 
investigation pursuant to paragraph 
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(c) of this section indicates a failure to 
comply with this part, the responsible 
Endowment official will so inform the 
recipient and the matter will be re¬ 
solved by informal means whenever 
possible. If it has been determined 
that the matter cannot be resolved by 
informal means, action will be taken 
as provided for in § 1170.9. 

(2) If an investigation does not war¬ 
rant action pursuant to subparagraph 
(1) of this paragraph, the responsible 
Endowment official will so inform the 
recipient and the complainant, if any, 
in writing. 

(e) Intimidatory or retaliatory acts 
prohibited. No recipient or other 
person shall intimidate, threaten, 
coerce, or discriminate against any in¬ 
dividual for the purpose of interfering 
with any right or privilege secured by 
Section 504 or this part, or because he 
has made a complaint, testified, assist¬ 
ed, or participated in any manner in 
an investigation, proceeding, or hear¬ 
ing under this part. The identity of 
complainants shall be kept confiden¬ 
tial except to the extent necessary to 
carry out the purposes of this part, in¬ 
cluding the conduct of any investiga¬ 
tion, hearing, or judicial proceeding 
arising thereunder. 

§1170.9 Procedure for effecting compli¬ 
ance. 

(a) General If there appears to be a 
failure or threatened failure to comply 
with this part, and if the noncompli¬ 
ance or threatened noncompliance 
cannot be corrected by informal 
means, compliance with this part may 
be effected by the suspension or termi¬ 
nation of or refusal to grant or to con¬ 
tinue Federal financial assistance or 
by any other means authorized by law. 
Such other means may include, but 
are not limited to, (1) a reference to 
the Department of Justice with a rec¬ 
ommendation that appropriate pro¬ 
ceedings be brought to enforce any 
rights of the United States under any 
law of the United States, or any assur¬ 
ance or other contractual undertaking, 
and (2) any applicable proceeding 
under State or local law. 

(b) Noncompliance with § 1170.5. If 
an applicant fails or refuses to furnish 
an assurance required under § 1170.5 
or otherwise fails to comply with that 
section, Federal financial assistance 
may be refused in accordance with the 
procedures of paragraph (c) of this 
section. The Endowment concerned 
shall not be required to provide assis¬ 
tance in such a case during the pen¬ 
dency of the administrative proceed¬ 
ings under such paragraph, except 
that such Endowment shall continue 
assistance during the pendency of 
such proceedings where such assis¬ 
tance is due and payable pursuant to 
an application therefor approved prior 
to the effective date of this part. 

(c) Termination of or refusal to 
grant or to continue Federal financial 


assistance. No order suspending, ter¬ 
minating, or refusing to grant or con¬ 
tinue Federal financial assistance shall 
become effective until (1) the responsi¬ 
ble Endowment official has advised 
the applicant or recipient of his fail¬ 
ure to comply and has determined 
that compliance cannot be secured by 
voluntary means, (2) there has been 
an express finding on the record, after 
opportunity for hearings, of a failure 
by the applicant or recipient to 
comply with a requirement imposed by 
or pursuant to this part, (3) the action 
has been approved by the Chairman, 
and (4) the expiration of 30 days after 
the Chairman has filed with the Com¬ 
mittee of the House and the Commit¬ 
tee of the Senate having legislative ju¬ 
risdiction over the program involved, a 
full written report of the circum¬ 
stances and the grounds for such 
action. Any action to suspend or termi¬ 
nate or to refuse to grant or to contin¬ 
ue Federal financial assistance shall be 
limited to the particular political 
entity, or part thereof, or other appli¬ 
cant or recipient as to whom such a 
finding has been made and shall be 
limited in its effect to the particular 
program, or part thereof, in which 
such noncompliance has been so 
found. 

(d) Other means authorized by law. 
No action to effect compliance by any 
other means authorized by law shall 
be taken until (1) the responsible En¬ 
dowment official has determined that 
compliance cannot be secured by vol¬ 
untary means. (2) the recipient or 
other person has been notified of its 
failure to comply and of the action to 
be taken to effect compliance, and (3) 
the expiration of at least 10 days from 
the mailing of such notice to the re¬ 
cipient or other person. During this 
period of at least 10 days, additional 
efforts shall be made to persuade the 
recipient or other person to comply 
with this part and to take such correc¬ 
tive action as may be appropriate. 

§1170.10 Hearings. 

(a) Opportunity for hearing. When¬ 
ever an opportunity for a hearing is 
required by § 1170.9(c), reasonable 
notice shall be given by registered or 
certified mail, return receipt request¬ 
ed, to the affected applicant or recipi¬ 
ent. This notice shall advise the appli¬ 
cant or recipient of the action pro¬ 
posed to be taken, the specific provi¬ 
sion under which the proposed action 
against it is to be taken, and the mat¬ 
ters of fact or law asserted as the basis 
for this action, and either: 

(1) Fix a date not less than 20 days 
after the date of such notice within 
which the applicant or recipient may 
request of the responsible Endowment 
official that the matter be scheduled 
for hearing or 

(2) Advise the applicant or recipient 
that the matter in question has been 


set down for hearing at a stated place 
and time. The time and place so fixed 
shall be reasonable and shall be sub¬ 
ject to change for cause. The com¬ 
plainant, if any, shall be advised of the 
time and place of the hearing. An ap¬ 
plicant or recipient may waive a hear¬ 
ing and submit written information 
and argument for the record. The fail¬ 
ure of an applicant or recipient to re¬ 
quest a hearing under this paragraph 
or to appear at a hearing for which a 
date has been set shall be deemed to 
be a waiver of the right of a hearing 
under § 1170.9(c) of this part and con¬ 
sent to the making of a decision on the 
basis of such information as is avail¬ 
able. 

(b) Time and place of hearing. Hear¬ 
ings shall be held at the offices of the 
Endowment concerned in Washington, 
D.C., at a time fixed by the responsi¬ 
ble Endowment official unless he de¬ 
termines that the convenience of the 
applicant or recipient or of the Endow¬ 
ment requires that another place be 
selected. Hearings shall be held before 
the responsible Endowment official or, 
at his discretion, before a hearing ex¬ 
aminer designated in accordance with 
section 11 of the Administrative Proce¬ 
dure Act. 

(c) Right to counsel In all proceed¬ 
ings under this section, the applicant 
or recipient and the Endowment shall 
have the right to be represented by 
counsel. 

(d) Procedures , evidence, and record. 
(1) The hearing, decision, and any ad¬ 
ministrative review thereof shall be 
conducted in conformity with 5 U.S.C. 
554-557 (sections 5-& of the Adminis¬ 
trative Procedure Act), and in accor¬ 
dance with such rules of procedure as 
are proper (and not inconsistent with 
this section) relating to the conduct of 
the hearing, giving of notices subse¬ 
quent to those provided for in para¬ 
graph (a) of this section, taking of tes¬ 
timony, exhibits, arguments and 
briefs, requests for findings, and other 
related matters. Both the Endowment 
and the applicant or recipient shall be 
entitled to introduce all relevant evi¬ 
dence on the issues as stated in the 
notice for hearing or as determined by 
the officer conducting the hearing at 
the outset of or during the hearing. 

(2) Technical rules of evidence shall 
not apply to hearings conducted pur¬ 
suant to this part, but rules or princi¬ 
ples designed to assure production of 
the most credible evidence available 
and to subject testimony to test by 
cross-examination shall be applied 
where reasonably necessary by the of¬ 
ficer conducting the hearing. The 
hearing officer may exclude irrele¬ 
vant, immaterial, or unduly repetitious 
evidence. All documents and other evi¬ 
dence entered or taken for the record 
shall be open to examination by the 
parties and opportunity shall be given 
to refute facts and arguments ad- 
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I vanced on either side of the issues. A 
I transcript shall be made of the oral 
evidence except to the extent the sub* 
I stance thereof Ls stipulated for the 
I record. All decisions shall be based 
upon the hearing record and written 
I findings shall be made. 

(e) Consolidated or joint hearings. 
In cases in which the same or related 
facts are asserted to constitute non- 
compliance with this Regulation with 
respect to two or more programs to 
I which this part applies, or noncompli- 
I ance with this part and the regula¬ 
tions of one or more other Federal de¬ 
partments or agencies issued under 
I Section 504, the Chairman may, by 
agreement with such other depart¬ 
ments or agencies where applicable, 
provide for the conduct of consolidat¬ 
ed or joint hearings and for the appli- 
[ cation to such hearings of rules or pro- 
I cedures not inconsistent with this 
part. Final decisions in such cases, in¬ 
sofar as this regulation is concerned, 
I shall be made in accordance with 
§1170.11. 

§1170.11 Decisions and notices. 

(a) Decision by person other than the 
responsible Endowment official. If the 
hearing Is held by a hearing examiner 

I such hearing examiner shall either 
make an initial decision, if so autho¬ 
rized, or certify, the entire record in¬ 
cluding his recommended findings and 
proposed decision to the responsible 
Endowment official for a final deci¬ 
sion, and a copy of such initial deci¬ 
sion or certification shall be mailed to 
the applicant or recipient. Where the 
initial decision is made by the hearing 
examiner the applicant or recipient 
may within 30 days of the mailing of 
such notice of Initial decision file with 
the responsible Endowment official 
his exceptions to the initial decision, 
with his reasons therefor. In the ab¬ 
sence of exceptions, the responsible 
I Endowment official may on his own 
I motion within 45 days after the initial 
decision serve on the applicant or re¬ 
cipient a notice that he will review the 
decision. Upon the filing of such ex¬ 
ceptions or of such notice of review 
the responsible Endowment official 
shall review the initial decision and 
issue his own decision thereon includ- 
! mg the reasons therefor. In the ab¬ 
sence of either exceptions or a notice 
or review the initial decision shall con¬ 
stitute the final decision of the re¬ 
sponsible Endowment official. 

(b) Decisions on record or review by 
responsible Endowment official. 

Whenever a record is certified to the 
responsible Endowment official for de- 
cision or he reviews the decision of a 
hearing examiner pursuant to para- 
| <a) of this section, or whenever 

the responsible Endowment official 
] conducts the hearing, the applicant or 
recipient shall be given reasonable op¬ 
portunity to file with him briefs or 


other written statements of its conten¬ 
tions. and a copy of the final decision 
of the responsible Endowment official 
shall be given in writing to the appli¬ 
cant or recipient* and to the complain¬ 
ant if any. 

(c) Decisions on record where a hear¬ 
ing is waived. Whenever a hearing is 
waived pursuant to § 1170.10(a) a deci¬ 
sion shall be made by the responsible 
Endowment official on the record and 
a copy of such decision shall be given 
in writing to the applicant or recipi¬ 
ent. and to the complainant, if any. 

(d) Rulings' required. Each decision 
of a hearing officer or responsible En¬ 
dowment official shall set forth his 
ruling on each finding, conclusion, or 
exception presented, and shall identify 
the requirement or requirements Im¬ 
posed by or pursuant to this part with 
which it is found that the applicant or 
recipient has failed to comply. 

(e) Approval by Chairman. Any final 
decision of a responsible Endowment 
official (other than the Chairman) 
which provides for the suspension or 
termination of. or the refusal to grant 
or continue Federal financial assis¬ 
tance, or the imposition of any other 
sanction available under this part of 
the Act, shall promptly be transmitted 
to the Chairman, who may approve 
such decision, may vacate it, or remit 
or mitigate any sanction imposed. 

(f) Content of orders. The final deci¬ 
sion may provide for suspension or ter¬ 
mination of. or refusal to grant or con¬ 
tinue Federal financial assistance, in 
whole or In part, under the program 
involved, and may contain such terms, 
conditions, and other provisions as are 
consistent with and will effectuate the 
purposes of the Act and this part, in¬ 
cluding provisions designed to assure 
that no Federal financial assistance 
will thereafter be extended under such 
program to the applicant or recipient 
determined by such decision to be in 
default in its performance of an assur¬ 
ance given by it pursuant to this part, 
or to have otherwise failed to comply 
with tills part, unless and until it cor¬ 
rects its noncompliance and satisfies 
the responsible Endowment official 
that it will fully comply with this part. 

(g) Post termination proceedings. (1) 
An applicant or recipient adversely af¬ 
fected by an order Issued under para¬ 
graph (f) of this section shall be re¬ 
stored to full eligibility to receive Fed¬ 
eral financial assistance If it satisfies 
the terms and conditions of that order 
for such eligibility or If it brings itself 
Into compliance with this regulation 
and provides reasonable assurance 
that it will fully comply with this reg¬ 
ulation. 

(2) Any applicant or recipient ad¬ 
versely affected by an order entered 
pursuant to paragraph (f) of this sec¬ 
tion may at any time request the re¬ 
sponsible Endowment official to re¬ 
store fully its eligibility to receive Fed¬ 


eral financial assistance. Any such re¬ 
quest shall be supported by Informa¬ 
tion showing that the applicant or re¬ 
cipient has met the requirements of 
subparagraph (1) of this paragraph. If 
the responsible Endowment official 
determines that those requirements 
have been satisfied, he shall restore 
such eligibility. 

(3) If the responsible Endowment of¬ 
ficial denies any such request, the ap¬ 
plicant or recipient may submit a re¬ 
quest for a hearing in writing, specify¬ 
ing why it believes such official to 
have been in error. It shall thereupon 
be given an expeditious hearing, with 
a decision on the record, in accordance 
with rules of procedure Issued by the 
responsible Endowment official. The 
applicant or recipient will be restored 
to such eligibility if It proves at such a 
hearing that it satisfied the require¬ 
ments of subparagraph (1) of this 
paragraph. While proceedings under 
this paragraph are pending, the sanc¬ 
tions imposed by the order issued 
under paragraph (f) of this section 
shall remain In effect. 

§ 1170.12 Forms and instructions. 

(a) Forms and instructions. Each re¬ 
sponsible Endowment official shall 
issue and promptly make available to 
interested persons forms and detailed 
instructions and procedures for effec¬ 
tuating this part as applied to pro¬ 
grams to which this part applies and 
for which he is responsible. 

(b) Supervision and coordination. 
The Chairman may from time to time 
assign to other officials of the Endow¬ 
ment or to officials of other depart¬ 
ments or agencies of the Government, 
with the consent of such departments 
or agencies, responsibilities in connec¬ 
tion with the effectuation of the pur¬ 
poses of Section 504 and this part, in¬ 
cluding the achievement of effective 
coordination and maximum uniform¬ 
ity within the Endowment and with 
the executive branch of the Govern¬ 
ment In the application Section 504 
and this part of similar programs and 
in similar situations. Any action taken, 
determination made, or requirement 
imposed by an official of another de¬ 
partment or agency acting pursuant to 
an assignment of responsibility under 
this subsection shall have the same 
effect as though such action had been 
taken by the responsible official of 
this agency. 

Appendix A 

FEDERAL FINANCIAL ASSISTANCE TO WHICH THIS 

PART APPLIES 

1. Support of research in the humanities. 

2. Support of educational programs in the 
humanities, including the training of stu¬ 
dents and teachers. 

3. Assistance to promote the Interchange 
of information in the humanities. 

4. Assistance to foster public understand¬ 
ing and appreciation of the humanities. 
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5. Support of the publication of scholarly 
works in the humanities. 
tPR Doc. 78-9978 Filed 4-13-78: 8:45 am] 


[ 6712 - 01 ] 

FEDERAL COMMUNICATIONS 
COMMISSION 

[47 CFR Port 15] 

[Docket No. 21010: RM-2577; FCC 78-213) 

UHF TELEVISION RECEIVER NOISE FIGURES 
Panel Session 

AGENCY: Federal Communications 
Commission. 

ACTION: Notice of Panel Presenta¬ 
tion in Docket No. 21010. 

SUMMARY: The FCC will hold a 
panel session of technical experts on 
May 10, 1978 to discuss whether, and 
how far, the maximum UHF noise 
figure of television receivers should be 
lowered. In addition to the panel of 
technical experts, the Commission will 
also hear a limited number of other 
speakers on nontechnical aspects of 
this question. This document also sets 
out a Commission draft which, if 
adopted, would order a reduction in 
the maximum noise figure of a UHF 
television receiver. While the Commis¬ 
sion believes that the draft report and 
order is a supportable action, the op¬ 
portunity for oral comments will serve 
a useful purpose. Written comments 
and reply comments may also be filed. 

DATES: Those wishing to be panelists 
or to make a nontechnical presenta¬ 
tion must file a request by April 14, 
1978. All written comments must be 
filed by May 5, 1978 and all reply com¬ 
ments by May 15, 1978. Panel session 
will be May 10, 1978, at 9:30 a.m. 

ADDRESSES: Send requests and com¬ 
ments to Federal Communications 
Commission, Washington. D.C. 20554. 
Panel session will be held in the Com¬ 
mission’s meeting room. Room 856, 
1919 M Street NW., Washington. D.C. 

FOR FURTHER INFORMATION 
CONTACT: 

Paul J. Fox, Office of Plans and 
Policy. 202-632-6312. 

Adopted: April 4, 1978. 

Released: April 6,1978. 

By the Commission: Commissioners 
Lee and Quello concurring in the 
result: Commissioner Washburn con¬ 
curring and issuing a statement. 

In the matter of UHF television re¬ 
ceiver noise figures. Docket No. 21010, 1 
RM-2577. 

1. The Commission will hold a panel 
session May 10, 1978 in this proceeding 
to hear from technical experts on the 


•See 42 FR 6854, Feb. 4, 1978. 


question of permissible noise figure 
for the UHF section of a home televi¬ 
sion receiver. The panel will make its 
presentation at 9:30 a.m. in the Com¬ 
mission’s meeting room, Room 856, 
1919 M Street NW., Washington, D.C. 
(Noise figure is a number representing 
the noise generated internally within 
the receiver—one of the factors that 
determines how much noise ("snow”) 
a viewer sees in a television picture.) 

2. Attached to this Notice is a draft 
Commission document which, if adopt¬ 
ed. would order a reduction in the 
maximum noise figure of a UHF tele¬ 
vision receiver from the present 18 dB 
to 14 dB. This document, proposed by 
the Commission staff, would also note 
the Commission’s intention to open a 
new inquiry in the near future to ex¬ 
plore this and other closely related 
technical aspects of UHF television 
broadcasting. 

3. While the Commission now be¬ 
lieves, based on the information before 
us, that the draft report and order Is a 
supportable action, we feel that an op¬ 
portunity to present additional oral 
comments on certain technical matters 
will serve a useful purpose. We espe¬ 
cially wish to focus on the possibility 
of a further reduction to a maximum 
noise figure or 12 dB of 10 dB.* As a 
result of the panel session and any 
other other information which may 
come to our attention, the Commission 
may choose to amend or reject this 
proposed decision. 

4. The Commission will ask the pan¬ 
elists to supply data in advance to sup¬ 
port their answers to the following in¬ 
formation requests and questions: 

I. Technical Trade-offs 

Provide any available data that you (or 
your organization) have that shows: 

A. How far the maximum UHF noise 
figure of production line receivers can be 
lowered without— 

1. Imperiling (through increased interfer¬ 
ence susceptibility or increased receiver ra¬ 
diation) the Commission’s ability to reduce 
the UHF taboos. 

2. Significantly degrading picture quality 
resulting from impairments other than in¬ 
ternal noise (in the context of the present 
taboos). 

3. Imperiling the increased adoption of 
electronic tuners. 

B. The amount of variation In the maxi¬ 
mum noise figure that occurs on a produc¬ 
tion line between units of the same design. 

II Costs Trade-offs 

A. How does the consumer cost of a pro¬ 
duction line receiver Increase at various 
levels of reduction of the maximum UHF 
noise figure? 

B. How much, and at what cost, can the 
maximum UHF noise figure of production 
line receivers be lowered by improved qual¬ 
ity control alone? by use of new compo¬ 
nents? by a major redesign? Recognizing 


* These matters are discussed in the staff 
proposed report and order in I 32 through 
49 and Appendixes I through UL 


that a significant reduction in the maxi- 
mum noise figure and new receiver perfor¬ 
mance standards* may both entail substan¬ 
tial costs, what interval between these two 
possible Commission actions is necessary to 
avoid incurring significant additional costs 
to consumers? 

III. Effects on Viewers of Reduced Noisj 
Figure 

Can you quantify the effects produced by 
an additional 2 and 4 dB reduction below 14 
dB in the maximum noise figure in terms 
of- 

A. Number of viewers affected? 

B. Improvements or Impairments seen by 
a viewer? 

IV. Timing of Reduction s) 

A. Is there any reason why a 14 dB maxi¬ 
mum cannot be achieved by October 1,1970. 
or sooner? 

B. If the Commission should decide to 
adopt a 12 dB or 10 dB in lieu of 14 dB 
maximum noise figure, how much addition¬ 
al time is needed? 8hould this be done in 
stages, or is it advantageous to only specify 
a date for the ultimate level? 

5. Those experts wishing to partici¬ 
pate in the panel session should file a 
letter with the Commission no later 
than April 14, 1978, describing their 
technical expertise and the specific 
questions they wish to address. The 
Commission, in its discretion, may 
seek additional participants. After re¬ 
ceipt of all requests, the Commission 
will publish a list of panelists. Panel 
members must submit written re¬ 
sponses to the questions by May 5, 
1978. Any measurements, tests, or 
other bases for quantitative relation¬ 
ships should be fully described and re¬ 
ferenced. 

6. We will also provide a limited op¬ 
portunity for interested parties with¬ 
out specific technical expertise, or 
those who wish to make nontechnical 
or general comments, to express their 
views following the panel presenta¬ 
tion. Parties interested in making such 
a presentation should file a letter with 
the Commission no later than April 
14, 1978, indicating their desire to par¬ 
ticipate, the specific issues they wish 
to address, and the amount of time re¬ 
quested. The Commission will then an¬ 
nounce a list of speakers, and the time 
allocated to each, prior to May 10, 
1978. 

7. The Commission will also accept 
written statements in response to the 
above questions and brief comments 
concerning related matters including 
the portions of draft report and order 
noted above. Parties wishing to com¬ 
ment briefly on matters not addressed 


*See e.g., Final Report, High Performance 
TV Receiver. D. L. Ash and C. S. Hartmann. 
Texas Instruments Inc.: FCC/OCE:CE 78-01 
(March 1978) NTIS No. PB 277186; “A 
Study of the Characteristics of the FCC 
Prototype TV Receiver Relative to Conven¬ 
tional Receiver UHF Taboos." L. C. Middle- 
kamp et al: FCC/OCE LAB 78-01 (February 
1978) NTIS No. PB 277187. 
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in Tf 32-49 of the draft report and 
order, should specifically label those 
comments under the heading “Other 
Matters." Such filings must be made 
no later than May 5, 1978. Following 
the panel and oral presentations, the 
Commission will allow reply comments 
until May 15, 1978. 

8. In accordance with the provisions 
of §1.419 of the Commission's rules 
and regulations, an original and five 
copies of all comments and replies 
should be filed. Parties are strongly 
urged to submit an additional six 
copies to allow for distribution to each 
of the Commissioners. Parties who 
have previously filed comments in 
Docket No. 21010 may simply refer fb 
their earlier filings. We emphasize, 
however, that the purpose of this pro¬ 
cedure is to obtain new information. 

Federal Communications 
Commission,* 

William J. Thicaiuco, 

Secretary . 

Draft 

REPORT AND ORDER 

Adopted: 

Released: 

In the matter of UHF television re¬ 
ceiver noise figures, Docket No. 21010, 

RM-2577. 

1. Noise figure is a technical measure 
of one of the factors which influences 
the amount of “snow” (a kind of visual 
Interference) seen by television view¬ 
ers on their home television receivers. 
This decision orders a reduction in the 
maximum noise figure for UHF televi¬ 
sion receivers from 18 dB to 14 dB, ef¬ 
fective October l, 1979. (Decibels 
("dB's”) are simply the units used to 
measure noise figure.) The Commis¬ 
sion will soon issue a broader Notice of 
Inquiry dealing with Improvement of 
television reception through a variety 
of means, including the question of 
further reduction of the UHF noise 
figure. 

2. The new maximum noise figure 
we are adopting today will require an 
improvement in UHF reception in at 
least one-third of all television receiv¬ 
er models now entering the market. 
This is an important benefit for mil¬ 
lions of viewers. We have chosen not 
to reduce the maximum noise figure 
more than 4 dB at this time because of 
engineering considerations. 

3. Our first concern is that such an 
action might also diminish the poten¬ 
tial for new UHF television stations 
which could be created by reducing 
the UHF “taboos.” Expanding new 
LHF station opportunities may pro- 
vtde a means for new entry into televi¬ 
sion broadcasting by some groups—in¬ 
cluding minorities—who have not had 


'See attached concurring statement of 
Commissioner Washburn. 


the opportunity in the past. These 
new stations, along with an expansion 
in the audience for existing UHF sta¬ 
tions, may contribute to an increase in 
the program choices available to view¬ 
ers having a great variety of needs and 
interests. Secondly, we are concerned 
that such an action might hinder the 
growth of electronic (or varactor) 
tuning. These tuners provide UHF sta¬ 
tions with important benefits through 
the ability of viewers to tune their sets 
more easily to UHF television signals. 

4. We do not wish to jeopardize 
these benefits without careful further 
study. Reducing the maximum noise 
figure fr om 1 8 dB to 14 dB now will 
improve UHF reception for a signifi¬ 
cant number of new television sets by 
1979 while we study the long-range 
trade-offs inherent in further hoise 
figure reduction. 

BACKGROUND OF THIS PROCEEDING 

5. The Commission initiated this 
proceeding on December 16. 1976, 
“Notice of Inquiry and Proposed Rule¬ 
making in Docket 21010,” 41 FR 56210 
(1976), in response to a petition for ru¬ 
lemaking (RM-2577). filed on Au gust 
11, 1975, by the Council for UHF 
Broadcasting (CUB), a coalition of 
both commercial and public UHF 
broadcasters. The CUB petition 
sought a reduction in the present 18 
dB maximum noise figure to 14 dB 
within 6 months. 12 dB within 18 
months and 10 dB within 30 months. 
The Commission sought more infor¬ 
mation on the technical and economic 
effects of such reductions. The com¬ 
ment period closed on April 29,1977. 

6. Parties favoring a reduction in the 
UHF television receiver noise figure 
included, among others, CUB, Ameri¬ 
can Broadcasting Companies, Inc. and 
National Broadcasting Co., Inc., and 
individual public and commercial 
broadcast stations, both VHF and 
UHF. as well as state educational com¬ 
missions and universities who hold 
UHF licenses for public broadcast sta¬ 
tions. These parties stated in summary 
that: 

A reduction of the UHF television 
receiver maximum noise figure below 
the present 18 dB requirement would 
be a significant step toward achieving 
VHF/UHF comparability. 

Available solid state components 
make improved UHF television receiv¬ 
er noise figures technically feasible 
with only a small increase in receiver 
cost. 

Although raising the transmitting 
power of UHF television stations can 
produce an equivalent improvement in 
UHF television picture quality, such 
action would place a large and con¬ 
tinuing cost burden on UHF stations, 
especially UHF noncommercial educa¬ 
tional stations with limited budgets 
whose facilities improvements are 
funded in large measure by taxpayer 


funds under the Educational Broad¬ 
cast Facilities Act. 

7. Among those opposing the CUB 
proposal were television tuner and re¬ 
ceiver manufacturers and the Consum¬ 
er Electronics Group of the Electron¬ 
ics Industries Association. The basic 
arguments they presented in opposi¬ 
tion were that: 

Reductions in the maximum UHF 
television receiver noise figure below 
the present 18 dB requirement will be 
difficult to implement and to maintain 
in manufacture. 

Significant reductions in the maxi¬ 
mum noise figure, i.e., more than 1-2 
dB. would cause a significant increase 
in a television receiver's susceptibility 
to other forms of interference. 

An increase in the transmitter power 
of UHF television stations is more cost 
effective in reducing UHF television 
receiver picture noise than is a de¬ 
crease in the receiver maximum noise 
figure, with its resulting increase in 
the purchase price of new television 
receivers. 

8. The Council on Wage and Price 
Stability also urged the Commission to 
explore carefully the cost effective¬ 
ness question and presented a tenta¬ 
tive analysis of the relative costs of re¬ 
ceiver changes versus station power 
changes. 

SUMMARY OF COMMISSION FINDINGS 

9. We find that the benefits accruing 
from lowering the noise figure, coup¬ 
led with a recognition of technical ad¬ 
vances permitting such a reduction, 
justify a reduction of the maximum 
noise figure from 18 dB to 14 dB at 
this time. We believe that this reduc¬ 
tion will provide significant public 
benefits by setting a ceiling within the 
feasible state of the art, with minimal 
cost to consumers and will, at most, in¬ 
volve only minor changes by television 
receiver manufacturers. This reduc¬ 
tion will not result in significantly 
greater susceptibility to other forms of 
interference such as cross modulation 
and intermodulation. Furthermore, 
the reduction in noise figure will be 
reasonably cost effective regardless of 
whether UHF stations also increase 
their transmitting power. 

10. While we wish to improve the re¬ 
ception of UHF TV receivers in every 
way practicable, our pending proceed¬ 
ing relating to UHF “taboos” 1 and re¬ 
lated considerations make it unwise to 
reduce noise levels below 14 dB at this 
time. The UHF taboos are mileage sep¬ 
arations between allowable UHF chan¬ 
nel assignments. They were placed in 
our rules (at §73.698) primarily be¬ 
cause of the inability of UHF TV re¬ 
ceivers to reject certain undesired sig¬ 
nals. Hence the presence of a single 
UHF station precludes the assignment 


1 Notice of Inquiry in Docket No. 2048S , 53 
FCC 2d 411 (1975). 
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of 18 other UHF stations in the same 
area. Removing or reducing the taboos 
therefore creates the potential for new 
UHF stations. The taboos contribute 
to the fact that Washingto n, D C ., for 
example, is assigned only 5 UHF chan¬ 
nels out of the total UHF channels 
from 14 through 68. Moving to the 14 
dB level would help us reduce the 
UHF/VHF dispari ty in reception of 
existing VHF and UHF stations with¬ 
out risking greater susceptibility to 
other forms of interference that might 
prevent future reductions in the UHF 
taboos. 

11. There are eventually trade-offs 
between tuner noise figure and selec¬ 
tivity, but our action today should not 
result in improved noise figure at the 
expense of worsened selectivity. Stud¬ 
ies available to us show that between 
one half and two thirds of newly man¬ 
ufactured television models have UHF 
noise figures of 14 dB or better under 
the existing taboos. Consequently, we 
are confident that a mandatory reduc¬ 
tion to a maximum of 14 dB does not 
foreclose any future action we might 
take to reduce the UHF taboos. 

12. While we have chosen to adopt 
an initial 4 dB reduction at this time, 
we stress that this is not the end of 
our consideration of tills Issue. We will 
soon open a new inquiry—combining 
our consideration of changes In the 
UHF taboos with the issue of further 
reductions in the noise figure—so as to 
study more comprehensively all tech¬ 
nical aspects of receiver performance 
standards and related changes in cer¬ 
tain television transmission standards. 
This should avoid burdening the 
American public with the costs of two 
sequential major tuner redesigns, 
which might occur if we were to re¬ 
quire a much greater reduction in the 
maximum noise figure today and then 
subsequently mandate additional UHF 
receiver characteristics (such as im¬ 
proved tuner selectivity) to reduce the 
UHF taboos. 

IMPORTANCE OF A 4 da NOISE FIGURE 
REDUCTION FOR UHF TELEVISION 

13. The principal sources of picture 
"noise” for most UHF television view¬ 
ers are: (1) Noise generated in the 
input stages of their television receiv¬ 
ers and (2) noise generated by equip¬ 
ment at the transmitting television 
station. While it is difficult to quanti¬ 
fy the impact of noise on the quality 
of reception,* * one group—a panel of 
the Television Allocations Study Orga¬ 
nization (TASO)—conducted studies 
which found that increasing the signal 
to noise ratio by 4 dB* w.ould cause 
roughly one-third of all television 


*The technical literature on the subjec¬ 
tive evaluation of television picture quality 
was reviewed in the report of Panel 2 of the 
Cable Television Technical Advisory Com¬ 
mittee, Vo. II, May 1975, NTIS PB-247 808. 

*For viewers with a "snowy" picture, a 4 
dB change in noise figure should result in a 
4 dB change in the signal to noise ratio. 


viewers to raise their description of 
picture quality by one "TASO 
grade.” 4 TASO grades are labeled "un¬ 
usable”, “marginal”, "passable”, 
"fine”, and "excellent”. Stated differ¬ 
ently, a full 4 dB reduction in receiver 
noise figure will produce the same im¬ 
provement in picture quality (reduc¬ 
tion in picture noise) as would a 2 Vi 
fold (4 dB ) increase in radiated power 
by a UHF television station.* 

14. Such an improvement in UHF 
picture quality will benefit both view¬ 
ers and UHF stations. The viewer will 
have improved reception of UHF sig¬ 
nals and may be able to view program¬ 
ming on these channels more enjoy- 
ably—and in some cases for the first 
time—with the reduced noise figure. 
Existing stations will benefit from 
being able to reach larger audiences. 
In addition, the improved reception of 
UHF generall y ma y promote the pros¬ 
pects for new UHF stations. 

15. Increased UHF audiences may 
help to stimulate an increase in the 
need for a greater amount—and possi¬ 
bly variety—of programming available 
to the public. This increase in the de¬ 
velopment of programming sources 
may benefit the choices available to 
all television stations. 

THE COMMISSION'S PAST POLICIES 
FAVORING UHF DEVELOPMENT 

1 6. Th is decision to lower the receiv¬ 
er UHF maximum noise figure is con¬ 
sistent with our overall policy toward 
development of UHF television. Im¬ 
provements in UHF transmission capa¬ 
bilities and receiver design, increases 
in the number of operating UHF sta¬ 
tions. the growing strength of public 
broadcasting (which operates princi¬ 
pally on UHF) and the greater finan¬ 
cial viability of commercial UHF sta¬ 
tions suggest that we are now at an 
important point in the development of 
this service. 

17. The Communications Act of 1934 
and the First Amendment require us 
to insure that the public has the 
greatest possible opportunity to re¬ 
ceive access to diverse television pro¬ 
gram sources.* For this reason, we 
have sought to create a fully competi¬ 
tive UHF service, operated by a variety 
of commercial and non-commercial li¬ 
censees, able to provide diverse local 


•Charles E. Dean, "Measurements of the 
Subjective Effects of Interference in Televi¬ 
sion Reception," 48 Proceedings of the IRE 
1042 (June 1960), Figure 8. 

•For those viewers who experience picture 
degradation from interference due to causes 
other than internal receiver noise, however, 
an Increase in television station radiated 
power would usually produce greater bene¬ 
fits in improved picture quality then would 
this decrease in noise figure. 

*Red Lion Broadcasting Co. v. F.C.C., 395 
US. 367 (1969); National Association of In¬ 
dependent Television Producers and Distrib¬ 
utors v. F.C.C., 516 F. 2d 526 (2d Cir. 1975). 


and non-local programming to the 
public. 

18. From the beginning, we have ac* 
knowledged that UHF television suf* 
fers from several significant technical 
limitations in comparison with VHP 
television. Because of tills, we have 
tried to provide UHF licensees what¬ 
ever reasonable means are possible to 
overcome competitive disadvantage* 
where they exist. Although we have 
not favored UHF over all competing 
interests, we have given careful consid¬ 
eration to the impact of our decisions 
upon the development of UHF televi¬ 
sion. 

19. Allocation of television assign¬ 
ments was our starting point in devel¬ 
oping UHF policy. In 1952 we assigned 
commercial and noncommercial UHF 
chann els in an intermixed VHF and 
UHF Table of Assignments. When it 
became apparent that the intermixed 
VHF-UHF system was not working, 
for a variety of reasons, we experi¬ 
mented with a policy of 'selective dcin- 
termixture' assigning only VHF or 
UHF, not both, to individual commu¬ 
nities. "See, e.g.. Report and Order in 
Dockets 11233, et al ”, 41 FCC 739 
(1955). But in the early 1960's as part 
of the deliberations on the All Chan¬ 
nel Receiver Act, we decided to contin¬ 
ue our intermixture policy. 

20. The number of operating UHF 
stations has risen since 1952 to 369, as 
of January 31, 1978. Of these, 211 are 
commercial (143 network affiliates. 68 
independents) and 158 are non-com¬ 
mercial educational or public televi¬ 
sion stations. Over a third of all televi¬ 
sion stations and two-thirds of all 
public television stations operate In 
the UHF band. National UHF penetra¬ 
tion (the percentage of U.S. house¬ 
holds with UHF receivers) has in¬ 
creased from 7 percent in 1961 to 93 
percent by 1977. Financia lly, o ver two- 
thirds of the commerical IJHF stations 
reporting financial data In 1976 
showed a profit, up from slightly over 
a third in 1969. 

21. Our actions in almost every area 
of our Jurisdiction affecting broadcast¬ 
ing have taken UHF development into 
account. We have been concerned with 
any changes in the 1952 Table of As¬ 
signments that might have an adverse 
impact on UHF televisi on. 1 W e have 
been more lenient with UHF in con¬ 
struction of new stations, and request¬ 
ed changes in the facilities of existing 
stations. 4 We have been concerned 


'E.g., hyphenated assignments (TV Tatk 

of Assignments—Kerrville-Fredericksburg, 

Texas, 42 F.C.C. 2d 278 (1973)), shared use 
of a VHF channel (TV Table of AssiW 
ments-Ogden, Utah, 26 F.C.C. 2d 142 
(1970)); and VHF drop-ins ( VHF TV Top 100 
Market*. 63 F.C.C. 2d 840 (1977)). 

*E.g., extension of time for UHF permit¬ 
tees to complete construction (Onondaga 
UHF-TV, Inc. ( WONH-TV), 65 F.C.C. 2d 582 
(1977)); assignment of UHF construction 
Footnotes continued on next pag* 
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with engineering changes by VHF sta¬ 
tions that might have an adverse UHF 
impact * and we have given special at¬ 
tention to UHF in deciding issues of 
station ownership 10 and program¬ 
ming 11 

22. We continue to wrestle today 
with the financial impact of cable on 
UHF broadcasting. A strong cable in¬ 
dustry may benefit UHF since cable 
carriage of local UHF signals is often 
of tremendous benefit because it gives 
them technical reception parity with 
local VHF signals. But local UHF sta¬ 
tions have claimed audience fragmen¬ 
tation from distant television signals 
imported by a cable system into the 
community. The Commission recently 
focused on these competing trade-offs 
as they affect UHF in its Cable Eco¬ 
nomic Impact Inquiry, 65 F.C.C. 2d 9 
(1977). The Commission has also con¬ 
sidered alleged discrimination against 
UHF stations in assignment of chan¬ 
nel numbers on cable systems. 1 * We 
have promoted the use of UHF 
through television translators, 16 sub- 


Footnotes continued from last page 
permits </n re: Application of Community 
Telecasters of Cleveland, Inc,, 43 F.C.C. 2d 
540 (1973)); increases in permitted UHF 
transmitter power to 5 megawatts, (Second 
Report on Deintermixture, 13 R.R. 1591 
(1956)); use of circular or elliptical polariza¬ 
tion (Antenna Polarization, 64 F.C.C. 22d 
518 (1977)). Also, see generally. Second 
Report and Order in Docket No. 14229, 45 
F.C.C. 721 (1963). 

9 E.g„ creation of Joint tower arrange¬ 
ments among VHF licensees (South Caroli¬ 
na Educational Television Commission 56 
F.C.C. 2d 1082 (1975)); changes in CFs held 
by VHF licensees (Jefferson Pilot Broadcast¬ 
ing Co.. 53 F.C.C. 2d 262 (1975)): and moving 
transmitter and studio. Increasing or de¬ 
creasing antenna height and transmitter 
power ( Daily Telegraph Printing Company, 
56 F.C.C. 2d 990(1975)). 

l# Our multiple ownership rules were 
changed to the present 5 VHF and 2 UHF 
stations limits to provide new Investment in¬ 
centive for UHF ( Report and Order in 
Docket No. 10822, 43 F.C.C. 2799 (1954)). 
Multiple ownership issues Involving UHF 
stations are considered on a case-by-case 
wsis (e.g. t Multiple Ownership Rules, 41 
R.R. 2d 1525 (1977); Kingston Broadcasting 
Company, 42 R.R. 2d 521 (1978); Field Com¬ 
munications Corporation, 65 F.C.C. 2d 959 
U977) (waiver of Top 50 Market Policy); 
Notice of Inquiry and Notice of Proposed 
Rulemaking in BC Docket No. 78-101, 
F.C.C. 78-203 (adopted March 16. 1978)). * 
Syndicated program exclusivity 
Television Suppliers, 59 F.C.C. 2d 
1058 (1976)); requests to send network pro¬ 
ems to stations across the U.S. border 
y«T' iCan Cos., 35 F.C.C. 2d 1 

11972)); ef forts to obtain network program¬ 
ing for UHF stations ( Limitations re: TV 
WieorAc Programs, 28 F.C.C. 2d 169 (1971)- 
Sm 3.658(1) of the Rules); attempt to in¬ 
crease independent program sources ( Net- 
Television Broadcasting, 23 F.C.C. 2d 
382(1970)). 

St Johnsbury Community TV 
52 P C C - 2d 1039 (1975). 

£.0., applications for UHF translators 
(Starr WTVQ-TV Inc., 55 F.C.C. 2d 643 


scription or pay television, 14 and satel¬ 
lite developments. 15 

23. As a corollary to these actions, 
the Commission has long felt that 
UHF stations can provide full program 
service to their communities. 16 This 
has included locally oriented service, 17 
non-commercial service, and minority 
and special interest programming. 
UHF programming—both local and 
non-local—has In fact expanded con¬ 
siderably In recent years. Many com¬ 
mercial and public UHF stations now 
are able to present outstanding local 
program service to their communities, 
addressing and involving groups with 
limited or specialized interests and 
concerns in education, culture, reli¬ 
gion, politics, government, sports and 
entertainment. Several recent nation¬ 
ally syndicated commercial program 
initiatives have relied on UHF inde¬ 
pendent stations for success. 

24. Increased advertiser interest in 
commercial UHF stations and techno¬ 
logical advances such as satellite dis¬ 
tribution of programs for both com¬ 
mercial and public television stations 
have been key factors in these ad¬ 
vances. These developments, although 
now only in their early stages, may 
result in significant increases in the di¬ 
versity of non-local news, sports and 
entertainment programs available to 
stations around the country, and ulti¬ 
mately to the public. The more than 
700 new UHF stations which our Table 
of Assignments already permits now 
offer one of the greatest opportunities 
for minority and other groups and In¬ 
terests to expand their ownership of 
and participation in the television 
medium. 16 

ALL CHANNEL RECEIVER ACT 

25. In addition to all of the above ac¬ 
tions, which were taken in furtherance 
of our general mandate to promote di¬ 
versity of program sources and of 
public access to such sources, we have 
taken a series of actions under a spe¬ 
cific legislative mandate—the 1962 All 
Channel Receiver Act <47 U.S.C. 
303(s), 330(b)). The Act states in part 
(at 303(s)> that the Commission shall: 

• • • Have authority to require that appara¬ 
tus designed to receive television pictures 
broadcast simultaneously with sound be ca¬ 
pable of adequately receiving all frequencies 
allocated by the Commission to television 
broadcasting when such apparatus is 
shipped in interstate commerce, or it im¬ 


XA E.g., First Report and Order (Docket 
19554 ) 52 F.C.C. 2d 1 (1975). 

xi E.g., Southern Satellite Systems, Inc., 62 
F.C.C. 2d 153 (1976). 

“E.g., WUHQ-TV, 37 F.C.C. 2d 670 (1972). 

11 E.g., State of New Jersey Television Ser¬ 
vice, 59 F.C.C. 2d 1386 (1976). 

“The present Table does not include all 
possible assignments. 


ported from any foreign country into the 
United States, for sale or resale to the 
public. 

26. The Commission has substantial 
discretionary authority to enforce the 
All Channel Receiver Act. While Con¬ 
gress has clearly chosen to require ef¬ 
fective UHF signal reception, the stat¬ 
ute leaves the Commission free to im¬ 
plement that mandate in a reasonable 
manner, weighing competing concerns 
and Interests w T hile seeking to improve 
UHF reception. 

27. Under this Act we have taken a 
number of actions which have ad¬ 
vanced the technical aspects of UHF 
home receiver reception. The Commis¬ 
sion has required a permanent UHF 
antenna on any set equipped with a 
permanent VHF antenna ("Television 
Broadcast Receiver Antennas/' 62 
FCC 2d 164 (1976)), and has ordered 
detent (click-stop) tuning as well as 
other improvements in UHF/VHF 
comparability ("All-Channel Televi¬ 
sion Broadcast Receivers," 21 FCC 2d 
245 (1970); "Television Tuning," 32 
FCC 2d 612 (1971); "Comparable Tele¬ 
vision Tuning," 43 FCC 2d 395 (1973); 
"UHF Television Tuning." 61 FCC 2d 
962 (1976)). Last year, the Commission 
initiated Docket 21179, dealing with 
the question of whether UHF channel 
number displays should be more rea¬ 
dable. 42 FR 18643 (FCC 77-221, 
March 24, 1977). The Commission also 
contracted in 1976 with Texas Instru¬ 
ments to develop a high performance 
UHF receiver . 19 

THE PRESENT UHF NOISE FIGURE 
REGULATION 

28. In addition to our other actions 
taken under the All Channel Receiver 
Act, we initially specified under the 
Act an 18 dB maximum noise figure 
level for UHF receivers. "First Report 
and Order in Docket No. 14769," 24 
R.R. 1585 (1962). The form of the reg¬ 
ulation (47 CFR 15.67(a)), discussed 
herein, specifies the maximum noise 
figure on the UHF portion of the 
entire television receiver. This means 
that manufacturers have the responsi¬ 
bility to insure that none of the sever¬ 
al major sub-assemblies of a television 
set (not just the tuner) cause the total 
receiver to exceed the maximum noise 
figure on any UHF television channel. 
Within a single receiver there will be 
variations in the noise figure from 
channel to channel. Due to internal 
couplings, the noise figure on certain 
channels will be considerably worse 
than on others. Moreover, due to 
normal production line variations, the 
noise figures for individual channels 
on receivers of exactly the same design 
will vary from receiver to receiver. 


“ Final Report, High Performance TV Re¬ 
ceiver, D. L. Ash and C. S. Hartmann, Texas 
Instruments Inc.: FCC/OCE: CE 78-01 
(March, 1978) NTIS #PB 277186. 
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Almost any variation from planned 
design values will increase the noise 
figure. 

29. None of the studies submitted by 
the parties commenting in this pro¬ 
ceeding provides data on all types of 
noise figure variations simultaneous¬ 
ly—particularly on variations in receiv¬ 
ers from channel to channel and from 
receiver to receiver. In order to carry 
out our regulatory responsibilities in 
the future, it is essential that we 
obtain more complete data in this 
area. 

30. The Notice in this proceeding 
asked for comments (Question 12 (h» 
on replacing the existing form of regu¬ 
lation—the absolute maximum UHF 
noise figure—with a mean UHF noise 
figure and standard deviation.* **0 Most 
comments opposed any change in the 
form of the regulation, urging reten¬ 
tion of the present scheme unless 
there is evidence that it is impractical. 
CUB’s comments were typical in stat¬ 
ing “the present scheme should be re¬ 
tained absent a strong showing by 
manufacturers as to why it has 
become impractical/' 21 

31. One comment, from the Corpora¬ 
tion for Public Broadcasting, urged a 
modification of § 15.67 “to specify the 
noise figure of the UHF tuner and the 
VHF tuner which serves as the IF pre¬ 
amplifier in the UHF mode instead of 
the entire receiver" 22 in order to sim¬ 
plify the measurement procedure. We 
reject this suggestion because, for the 
viewer, it is overall receiver perfor¬ 
mance that is of importance, rather 
than that of a sub-assembly. We like¬ 
wise reject the suggestions of General 
Instrument Corporation that we 
depart from specifying the maximum 
UHF noise figure on the total set. 22 
Without a convincing showing before 
us as to why we should change the ex¬ 
isting form of our regulation in this 
area, we are continuing to specify a 
maximum noise figure. 

DECISION TO REDUCE MAXIMUM NOISE 
FIGURE FROM 18 dB TO 14 dB 

32. We have concluded—based on 
two considerations—that lowering the 
allowable maximum noise figure to 14 
dB will neither require a massive rede¬ 
sign of tuners or result in a significant 
increase in susceptibility to other 
forms of interference. The first factor 
is that the studies submitted to us— 
and the two conducted by our own 
staff—show uniformly that the major¬ 


* The effect of this would be to establish 
an average figure and permit manufacturers 
to exceed that figure by a prescribed 
amount on some sets or channels. 

** Comments of CUB in Docket 21010, 
March 15.1977, at 13 (footnote omitted). 

22 CPB Technical Report #773, March 17. 
1977. at 37. 

” Comments of General Instrument Cor¬ 
poration in Docket 21010. March 21.1977, at 
7f. 


ity of receivers currently in production 
already meet this standard. The 
second consideration is that technical 
improvements already in use, as dis¬ 
cussed below, are available for those 
manufacturers who wish to allow 
larger production line variations by in¬ 
creasing the margin between average 
production line results and the maxi¬ 
mum noise figure allowed under the 
rule. 

33. Commenting parties introduced 
into the record of this proceeding sev¬ 
eral studies of current receiver perfor¬ 
mance. As discussed in appendix I, we 
have carefully examined each study 
for information relating to the per¬ 
centage of sets currently meeting a 14 
dB maximum noise figure. 24 Data from 
four of these studies show that the 
percentage of new sets meeting a 14 
dB maximum ranged from 50 to 64 
percent. In addition, our staff has ana¬ 
lyzed the noise figure data of receiver 
models submitted for certification in 
1977. This study has determined that 
70 percent of the 621 models submit¬ 
ted to us last year already meet a 14 
dB maximum. This data provides us 
with sufficient evidence upon which to 
base our conclusion that a 14 dB 
figure is reasonably attainable without 
an undue burden on set manufactur¬ 
ers. 

34. Moreover, if improved production 
techniques alone are not sufficient or 
are too expensive to permit manufac¬ 
turers to comply with the new limit; 
there are several alternatives readily 
available. Present mechanical tuners 
could utilize point contact diodes se¬ 
lected for lower noise figure or hot 
carrier diodes. Estimates in the record 
predict that these improvements 
would raise consumer costs less than 
$1 per television set. 24 The addition of 
a low noise UHF transistor RF ampli¬ 
fier would provide an even greater 
margin. Improved low noise RF tran¬ 
sistors will clearly help lower the noise 
figure of varactor electronic tuners. 
CUB also submitted the specifications 
for several new low noise transistors. 2 * 


“We note, with disappointment, that all 
of the studies submitted for the record, 
except two, were conducted by members of 
CUB. The exceptions were performed by 
the Commission’s Office of Chief Engineer. 
Not a single study of current production 
standards was done by the set manfac- 
turers—the group best able to produce such 
results. 

“CUB petition for rulemaking, RM-2577, 
Aug. 5. 1975, at 7 of the Engineering Com¬ 
ments. 

“Exhibits 11, 12. 13, and 14, CUB petition 
for rulemaking, Aug. 11, 1975; exhibit A to 
CUB reply comments, filed May 4, 1977, 
letter to D. Wells, P.BJS. of Apr. 25, 1977, on 
availability of low noise transistor from 
Texas Instruments, Inc. 

The responses to our question In the 
notice about oscillator radiation (Question 
12(b)) clearly indicate that a reduction in 
the maximum UHF noise figure to 14 dB 


DECISION NOT TO REDUCE THE MAXIMUM 
NOISE FIGURE TO 10 dB OR 12 dB 

35. Considering only our wish to fro- 
prove the receiver noise figure for 
UHF television, it would have been de¬ 
sirable to announce an immediate deci¬ 
sion to mandate a further reduction to 
a 12 dB or 10 dB level at a fixed date, 
as requested by CUB. The evidence 
now before us, however, does not sup- 
port such an action. Lowering the 
maximum noise figure beyond 14 dB 
may produce greater susceptibility to 
other forms of interference such as 
cross modulation and intermodulation, 
as comments in response to paragraph 
12(a) of the notice in this docket sug¬ 
gest. Moreover, we are concerned that 
the result may not be cost effective to 
consumers if improvements to the 
signal to noise ratio are obtained 
solely from a reduction in the maxi¬ 
mum noise figure to 10 dB without a 
comparable increase in UHF transmit¬ 
ter powers. 

36. Another concern is the impact of 
a lower noise figure on varactor, or 
“electronic", tuners. Varactors tuners 
bring important public benefits. They 
permit direct viewer access to all 82 
broadcast channels, provide “pushbut¬ 
ton" tuning and provide digital chan¬ 
nel number display. These are all 
characteristics which help t o equalize 
the public's access to UHF and VHF 
channels. Because of this, the Com¬ 
mission will not take any action today 
which would threaten the use of these 
devices, which may be a very signifi¬ 
cant boost to viewer usage of existing 
UHF station. 22 


will not have any adverse impact on oscilla¬ 
tor radiation. The question of requiring dif¬ 
ferent types of receivers for strong and 
weak signal areas (Question 12(g)) is mod 
appropriately dealt with in a new Inquiry. 

In addition, we note that the Engineering 
Statement attached to reply comment of 
the (Iowa) State Educational Radio and 
Television Facility Board recommends that 
we initiate a proceeding to amend 
§§ 73.683(a) and 73.685(a) of our rules (the 
definitions of principal community, grade A 
and grade B contours). This is not the ap¬ 
propriate proceeding to deal with this pro 
posal. If parties believe this proposal has 
merit, it should be filed as a separate peti¬ 
tion for rulemaking. 

See the report and order in docket 
20719, in the matter of amendment pf part 
15 rules and regulations, 61 FCC 2d M2 
(1976). We wish to address these questions 
further in a new inquiry. When the Com¬ 
mission adopted the original noise figure 
rule all the UHF tuners were mechanical 
with passive device mixers. WhUe the per 
centage of mechanical tuners in receiver* 
now on sale is still very high, a significant 
(and growing) percentage of receivers now 
use “electronic” or varactor tuners. (Com¬ 
ments of the Consumer Electronics Group 
of the Electronic Industries Association 
(EIA/CEG) in docket 21010. Mar. 17, IP™* 
at 3.) According to the EIA/CEG comments, 
varactor tuners ranged up to 20 percent oi 
all color receiver model lines in 1972. For 
Footnotes continued on next pa# 
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37. There is a necessary tradeoff be¬ 
tween lower noise figures and greater 
susceptibility to interference, in part 
as a result of the current state of var¬ 
actor development. Present varactor 
tuners have a high loss of signal 
strength and poor selectivity. The 
high loss causes an increase in the 
noise figure. While signal amplifica¬ 
tion could compensate for the loss, the 
varactors’ poor selectivity means that 
undesired signals will cause interfer¬ 
ence including cross modulation and 
intermodulation. This interference 
will increase with any amplification to 
reduce the noise figure.” 

38. The “Technical Analysis of UHF 
Television Receiver Noise Figures, " 
submitted by Texas Instruments, 
stated clearly the effects of this trade¬ 
off: » 

Several currently available varactor tuned 
UHF receivers have noise figures of less 
than 10 dB, however, their susceptibility to 
interference in the form of cross modulation 
and inlermodulation distortion is, in gener¬ 
al, greatly increased over that of a mechani¬ 
cally tune receiver* * •. 

In conclusion, a reduction of the maxi¬ 
mum UHF receiver noise figure to 14 dB 
would not cause a great increase in interfer¬ 
ence susceptibility in present mechanically 
tuned receivers. However. In order to 
achieve 10 dB or 12dB maximum noise fig¬ 
ures. mechanically tuned receivers without 
RF amplifiers would be ruled out. Varactor 
tuned receivers also require RF amplifiers 
to achieve such noise figure levels. Thus, 
conventional varactor or mechanically 
tuned receivers would have increased sus¬ 
ceptibility to Interference if the required 
maximum noise figure was reduced to 10 dB 
or 12 dB due to the presence of larger signal 
levels at the mixer input produced by the 
added RF gain. 

39. Studies submitted by members of 
CUB which investigated the relation¬ 
ship between noise figure and Interfer¬ 
ence susceptibility found that there 
was little relationship between noise 
figures and interference susceptibility 
for all receivers. A separate examina¬ 
tion of the varactor timed sets, howev¬ 
er, reveals some increase in interfer¬ 
ence susceptibility as the noise figure 
decreases. This point is discussed in 
greater detail in appendix II. 

40. in view of the above, lowering 
the UHF receiver noise figure below 14 
OB runs the risk of* trading one impair¬ 
ment (noise) for other impairments 
(such as cross modulation and inter- 


Footnotes continued from last page 

®ome manufacturers today, they range as 

high as 88 percent of all model lines. 

while the effect is more extreme with 
n ^t°r tuners, the mechanical tuners do 
h * ve Perfect rejection of undesired sig¬ 
nals either. Hence the same type of trade- 
oir would occur, although at a reduced level, 
® mec hanical tuners having an RF amplifi- 

Analysis of UHF Television 
jmceiver Noise Figures’* submitted by Texas 
Instruments, Inc., in docket 21010, Apr. 26, 


modulation). While our concerns may 
be overcome by further technical in¬ 
quiry, we do not believe it is in the 
public interest to lower the UHF noise 
figure below 14 dB on the basis of the 
information now before us. 50 

41. The second basis for our decision 
not to proceed lower than 14 dB at 
this time is that we believe there are 
substantial questions about the cost 
effectiveness of improved UHF recep¬ 
tion by a reduction in receiver noise 
figure alone. As appendix III explains 
in some detail, it is likely that the 
most cost effective way In which to 
achieve further improvement in the 
signal to noise ratio is through a com¬ 
bination of actions—not limited solely 
to receiver noise figures. 

42. Our decision to Qfder a reduction 
in the maximum noise figure to 14 dB 
at this time allows us a further chance 
to evaluate the progress being made 
by UHF stations in raising their 
power. Raising radiated transmitter 
power is part of the “Action Plan for 
Further UHF Development” submit¬ 
ted by CUB to the Commission on 
July 21, 1975. CUB reiterates in its 
reply comments that UHF station 
power Increases are necessary to com¬ 
plement the reduction in noise figure. 
If these increases do indeed occur, our 
cost effectiveness concerns may be 
substantially reduced or eliminated by 
the time we address further reductions 
in the noise figure. 

FUTURE UHF INQUIRY 

43. In closing this docket by ordering 
a reduction in maximum noise figure 
to 14 dB we are not foreclosing further 
reductions that may be ordered as 
part of the broader inquiry into UHF 
improvement which we plan to open 
soon. We are deciding only that it is 
unwise to proceed further on the basis 
of the information currently available 
to us. This information came out of a 
proceeding solely devoted to consider¬ 
ation of a lower maximum noise 
figure. 

44. We believe the best way to pro¬ 
ceed further toward our goal of reduc¬ 
ing the UHF/VHF disparity is to con¬ 
sider further reductions in the allowa¬ 
ble noise figure simultaneously with 
interference susceptibility and other 
receiver technical characteristics. We 
now have the results of the research 
contract with Texas Instruments for 
development of an improved TV re¬ 
ceiver.* * 1 Consequently, we are termi¬ 


*°We also note that very few of the cur¬ 
rent sets already meet a 10 or 12 dB maxi¬ 
mum standard. Out of the 40 receivers re¬ 
ported in the studies examined In appendix 

I, only five (12 percent) met a 12 dB stan¬ 
dard and only 1 (2 percent) met a 10 dB 
standard. Commission review of data sub¬ 
mitted In 1977 shows that only about 25 per¬ 
cent of receiver models have a noise figure 
below 12 dB. 

“Final Report, High Performance TV Re¬ 
ceiver. D. L. Ash and C. S. Hartmann. Texas 


nating this docket and will soon initi¬ 
ate a new proceeding (Incorporating 
our existing UHF Taboo Proceeding, 
docket 20485) to include consideration 
of noise figure, taboos, and other rel¬ 
evant receiver characteristics.” We be¬ 
lieve the availability of the Texas In¬ 
struments' improved receiver and our 
own Laboratory’s evaluation of that 
receiver will provide a more focused 
discussion of the range of issues relat¬ 
ed to receiver design in this new pro¬ 
ceeding. 

NEED FOR ADDITIONAL DATA 

45. We must insure that the data we 
need for further decisions in this area 
will be available. Our lack of complete 
knowledge about actual receiver per¬ 
formance has resulted from the lack 
of Information submitted by manufac¬ 
turers in this proceeding. In the area 
of production line variations, for ex¬ 
ample, we have no firm data on actual 
performance. We are therefore asking 
our staff to develop, after consultation 
with the interested parties, a program 
to insure that we obtain this informa¬ 
tion. Two important goals of this pro¬ 
gram will be to obtain information 
about: (1) The variation in noise fig¬ 
ures from channel to channel within a 
single receiver and (2) the production 
line variation in the noise figure that 
occurs between identically designed 
sets.” This data, obtained from ran- 


Instniments Inc.: FCC/OCE:CE 76-01 
(March 1978 NTLS #PB 277186: A Study of 
the Characteristics of the FCC Prototype 
TV Receiver Relative to Conventional Re¬ 
ceiver UHF Taboos. L. C. Mlddlekamp et al; 
FCC/OCE LAB 78-01 (February 1978) NTLS 
#PB 227187. The Texas Instrument receiver 
has an actual UHF noise figure ranging 
from 13.0 to over 18 dB depending on the 
amount of manual adjustment performed. 
Texas Instruments projects, with various 
planned improvements, that this could be 
reduced to 9-11.5 dB. The wide range of 
these number emphasizes Two key points. 
First, there is no such number as the noise 
figure of the Texas Instruments receiver. 
Secondly, this range confirms that this re¬ 
ceiver is an "engineering” model with many 
aspects stiU needing testing and evaluation. 
In addition, none of these noise figures in¬ 
clude an allowance for manufacturing vari¬ 
ations. Without further study of these re¬ 
ports, contemplated in our new Inquiry, we 
cannot use these findings as a basis for low¬ 
ering the maximum noise figure below 14 
dB. 

“These include possible home television 
antenna standards (including the lead-in 
from antenna to set), mandated electronic 
tuning and improved audio standards for 
television sets. 

The FCC Laboratory Report (at 9) raises 
the possibility that alternative measure¬ 
ment techniques for receiver characteristics 
may be preferable. This will be examined In 
our new inquiry. 

“For example, we might require in a fur¬ 
ther proceeding that manufacturers furnish 
us with estimates (for each model) of the 
distribution of receivers by maximum noise 
figure, the distribution of channel noise flg- 
Footnotes continued on next page 
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domly selected receivers, should be 
readily available since manufacturers 
need Information about these produc¬ 
tion line variations In order to Insure 
that they comply with our regulations. 

EFFECTIVE DATE 

46. In the “Notice of inquiry and 
proposed rulemaking" in this proceed¬ 
ing, the Commission asked: “What 
time period will be required to produce 
television receivers having no greater 
interference susceptibilities than the 
present receivers, but with UHF noise 
figures not exceeding: (1) 14 dB. (2) 12 
dB. and (3) 10 dB?" CUB. in its peti¬ 
tion for rulemaking (RM-2577), had 
estimated the following times to pro¬ 
duce such receivers: 14 dB—6 months, 
12 dB—18 months, and 10 dB—30 
months. 44 As a basis for their estimates 
of the time periods necessary for the 
three steps of redu ced U HF-TV receiv¬ 
er noise figures, CUB stated in the 
same comment: 

In the first step only available technology 
and existing designs are utilized and im¬ 
proved performance is obtained through 
manufacturing process and quality control 
measures. Since only processing and quality 
control changes are proposed, the required 
lead for the implementation of Step 1 is 
small. In Step 2 only the usage of presently 
available technology would be necessary but 
new timer designs would be required and 
therefore a delay in the Implementation of 
Step 2 of about one year beyond the time of 
implementation of Step 1 would be appro¬ 
priate. Step 3 contemplates a further Im¬ 
provement as a result of the development of 
new technology and designs now in process 
and therefore an additional year after the 
Implementation of Step 2 is considered nec¬ 
essary. 

47. In its reply to the CUB petition. 
Consumer Electronics Group of the 
Electronic Industries Association gave 
no specific time estimates for produc¬ 
tion of such receivers, but submitted a 
general schedule showing the time pe¬ 
riods required by manufacturers to 
make receiver changes. This schedule 
showed a period of 70-97 weeks for a 
“Face Lift", and a period of 99-134 
weeks for a major change in television 
set design. 45 

48. Since our examination of the 
record in appendix I found that about 
one-third of currently manufactured 
models do not currently meet a 14 dB 
maximum, we believe it would be un¬ 
reasonable to give manufacturers only 


Footnotes continued from last page 
ures, and the distribution of noise figures on 
other channels as a ratio of the noise figure 
on the worst channel. 

44 E ngineering statement in support of 
CUB petiti on fo r rulemaking to lower noise 
figures of UHF receivers, Aug. 11, 1975, at 6 
(appended to CUB petition for rulemaking, 
RM-2577). 

“Comments of EIA/CEG, RM-2577, Nov. 

3. 1975, attachment 1, “Table 1: Schedule 
for New or Modified Television Receiver 
Design.” 


six months to meet our new standard. 
However, it also appears that the nec¬ 
essary changes would not exceed those 
of a “Face Lift." On this basis a time 
period of 18 months seems more than 
ample for TV set manufacturers to 
meet the reduced maximum noise 
figure requirement. In implementing 
the All Channel Receiver Act in 1962, 
we gave manufacturers 18 months in 
which to comply with a new require¬ 
ment much more substantial than 
that Involved here. In 1970, in requir¬ 
ing comparable UHF/VHF tuning, we 
allowed a longer period in which to 
comply with those new regulations. 
Our reasoning for doing so was a rec¬ 
ognition that only a small number of 
then current models met the require¬ 
ments in the rules. “All Channel Tele¬ 
vision Broadcast Receivers," 23 FCC 
2d 793 (1970). Contrary to that situa¬ 
tion, it appears here that approxi¬ 
mately two-thirds of all receiver 
models now on the market meet the 14 
dB maximum noise figure. In addition, 
we have no reason to believe that the 
equipment necessary to achieve the 
new maximum noise figure will be un¬ 
available. “UHF TV Tuning," 56 FCC 
2d 715 (1975). 

49. We do not contemplate the 
granting of waivers of this rule, which 
represents our best estimate of what is 
a reasonable phase-in period. If, how¬ 
ever, any parties know of reasons why 
the industry cannot achieve this re¬ 
duction by October 1, 1979, we ask 
that this information be submitted 
within 30 days, the normal period for 
reconsideration. Before we will grant 
any waiver request submitted after 
this 30 day period, we will require a 
compelling showing as to why the as¬ 
serted waiver basis could not have 
been presented to us within the thirty 
days from this action. 

50. Authority for this rule amend¬ 
ment is contained in Sections 4(i), 
303(r), 303(s), and 330 of the Commu¬ 
nications Act of 1934, as amended. 

51. Accordingly , it is ordered. Effec¬ 
tive May 15. 1978, § 15.67 of the Com¬ 
mission’s rules is amended in the 
manner set forth in the attached ap¬ 
pendix IV. It is further ordered. That 
this proceeding is terminated. 

Federal Communications 
Commission, 

William J. Tricarico, 

Secretary. 

DRAFT 

Appendix 1.—Current Receiver 
Performance 

1. In this Appendix we examine, in detail, 
the quantitative studies of UHF receiver 
noise figure performance. The studies are 
discussed in the order in which they appear 
in the official “original file” of this Docket. 

2. “Measurement and Survey Program of 
UHF Tuner Noise Figure,” Hazeltine Re¬ 
search. Inc., Report No. 3014, November 15, 
1974 submitted in CUB's petition for Rule 


Making (RM-2577). August 11, 1975. Table I 
(Revised June 20. 1975). 

Of the 10 US market TV receivers tested 
over 5 UHF channels, 5 receivers (50 per¬ 
cent) met a 14 dB standard. In addition, 
only one channel had an average value (l.e„ 
one channel averaged over aU 10 receivers) 
greater than 14 dB. 

3. “A Survey of Certain Performance 
Characteristics of Television Receivers," 
Federal Communications Commission, 
Office of the Chief Engineer, Technical Di¬ 
vision. Report No. T-7201, June 0, 1972, 
placed in the Docket as an Appendix to the 
Notice of Inquiry and Proposed Rulemak¬ 
ing, Table II. 

This study analyzed a sample of 100 re¬ 
ceiver certification applications fUed with 
the Commission between October 1, 1971 
and Febru ary 2 9, 1972. The average of the 
maximum UHF noise figure was 13.9 dB and 
the median was 14.0 dB so that 50 percent 
of the sets already met a 14 dB standard. 

4. “Comparative UHF Cross Modulation 
Performance of Several 1970 Color Televi¬ 
sion Receivers” by David SUlman and John 
T. Wliner. Public Broadcasting Service Engi¬ 
neering Report E 7007, August 20, 1976, 
Figure 3. 

Three (60 percent) of the five sets tested 
met a 14 dB maximum. The other two sets 
had only a slight Increase over the 14 dB 
with the largest noise figure being 15.1 dB. 
The three sets below 14 dB were, however, 
all fr om th e same manufacturer. 

5. “UHF Television Receiver Field Tests: 
The Relationship of Noise Figure Improve¬ 
ments to Other Receiver Characteristics/’ 
David Slllman, Public Broadcasting Service 
Engineering Report E 7607- A, M arch 16, 
1977, submitted as part of the CUB filing of 
March 17. 1977, Table II. 

Of the 25 receivers tested, 10 (04 percent) 
met a 14 dB maximum. Significantly all of 
the 8 varactor tuners met a 14 dB standard. 

6. “UHF Television Receiver Noise Figure 
and Susceptibility to Interference,” Kessler 
Sl Wilhelm, Corporation for Public Broad¬ 
casting Technical Report No. 7 73, M arch 17, 
1977 submitted as part of the CUB filing of 
March 17. 1977. 

Section A: As discussed in the report, the 
authors were forced to use an “equivalent 
noise figure” In the absence of actual noise 
figure data. The uncertainty inherent in 
this clearly precludes Its use in assessing 
which sets already met a 14 dB standard. 

Section B: This section presents data on 
current timer performance. Unfortunately 
the data presented actually addresses the 
question of what should be the average level 
of performance not the maximum level. The 
5,800 data points are not the maximum 
noise figure for 5,800 tuners, rather they are 
multiple measurements from a smaller 
number of tuners. As a result the distribu¬ 
tions plotted in Figures 59 and 60 tell us 
very little about the distribution of the 
maximum noise figures on the tuners mea¬ 
sured. 

A second problem with utilizing this data 
is the use of 2.5 dB to account for the differ¬ 
ence between the tuner and the receiver. 
Since we are concerned with the maximum 
noise figure, rather than the average, the 
use of an “average” difference between 
tuner and receiver is insufficient. The distri¬ 
bution of this difference is crucial to deter¬ 
mining the distribution of receivers by their 
maximum noise figure.* 


‘We also note a minor error on the top of 
p. 27 where it Is stated that 4.54 percent of 
Footnotes continued on next page 
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Even with these deficiencies, however, the 
study does clearly show that a 14 dB noise 
figure is consistent with the current state of 
the art. Even assuming the maximum noise 
figure for each tuner is at the upper end of 
the distribution* tuner performance is so 
good, there a still a substantial margin be¬ 
tween current timer performance and our 
new standard. 

7. "Technical Comments of Kaiser Broad¬ 
casting Company," March 17, 1977 (correct¬ 
ed copy filed March 18.1977), Figures 1-4. 

This study presents distributions of ten 
noise figure measurements made on each of 
380 tuners. Hence it has the problems of the 
previously discussed CPB report with re¬ 
spect to providing information about the 
distribution of receivers by maximum noise 
figure. This study also, however, shows the 
substantial margin between current tuner 
performance and our new standard. 

8. To provide more information on the 
maximum noise figures of current television 
receivers for this docket, the Commission 
has analyzed noise figure data submitted to 
the FCC Laboratory during 1977 by various 
receiver manufacturers. This data was sub¬ 
mitted to show compliance with §15.67 of 
the rules. The data covers 621 television re¬ 
ceiver models. The tabulation follows: 


Maximum UHF noise figure Number of Percent of 
receiver receiver 
models models 

10 dB, or less.... 

28 

4.5 

Greater than 10 dB and less. 



or equal, to 12 dB..___ 

141 

22.7 

Greater than 12 dB and less. 



or equal, to 14 dB.^ 

254 

40.9 

Greater than 14 dB_... 

198 

31.9 

Total. 

621 

100.0 


Draft 

Appendix II.— The Effects of Lower Noise 

Figure on Interference Susceptibility 

1. Parties favoring a reduction in UHF re¬ 
ceiver maximum noise figures submitted 
three reports on the subject of Interference 

susceptibility. 

2. The first of these reports described 
measurements of noise figure and cross 
modulation and intermodulation interfer¬ 
ences made on five 1976 color receivers. The 
report found little apparent relationship be¬ 
tween noise figures and Interference suscep¬ 
tibilities among the five sets. 1 However, 
these results have only limited meaning due 
to the small sample size and the fact that 
three of the receivers were from the same 
manufactures. 

3. The second report, using a methodology 
similar to the first report, provided mea¬ 
surements on 12 receivers. Four of the re¬ 
ceivers had varactor tuners; eight receivers 

used other tuning methods. The results 
show little apparent relationship between 
noise figure and interference susceptibility 
for all 12 sets. Of the four varactor tuned 


^Continued) 

noise figures exceed the maximum plus two 
standard deviations. The correct number is 
of course half that, 2.27 percent, as the dis¬ 
cussion of p. 26 makes clear. 

1 ‘Comparative UHF Cross Modulation 
Performance of Several 1976 Color TV Re¬ 
ceivers," Engineering Report E-7607, Public 
Broadcasting Service, Washington. D.C. 
August 20, 1976 


receivers In tjie report, three show no rela¬ 
tionship, but the fourth set shows greater 
interference susceptibility with a decreased 
noise figure.* 

4. The third report used data taken by the 
FCC laboratory on the interference suscep¬ 
tibilities of forty-seven 1974 TV receivers to 
various types of interference.* The report 
examined tills data by regression anaylsls to 
see what relationship existed between equiv¬ 
alent noise figure and interference suscepti¬ 
bilities. 4 The analysis consisted of calculat¬ 
ing regression lines for plots of interference 
susceptibility versus equivalent noise figure. 
The slope of the regression lines then indi¬ 
cated the relationship between the two pa¬ 
rameters. The regression lines showed in 
general that there was little relationship be¬ 
tween noise figure and interference suscep¬ 
tibility for mechanical tuned UHF TV sets. 
However, the regression lines for varactor 
tuned sets showed a tendency to have in¬ 
creased Interference susceptibility with de¬ 
creased noise figures. 

Draft 

Appendix III.— Discussion of Cost 
Effectiveness 

1. In the Notice, we requested infor¬ 
mation on the cost of an improved 
noise figure (Question 12(f)). 

2. Improving receiver noise figure .— 
The Council on Wage and Price Stabil¬ 
ity (COWPS) provided the most com¬ 
plete response 1 2 3 showing the following 
range of cost figures for noise figure 
improvement in a single receiver. 


*“UHF Television Receiver Field Tests," 
Engineering Report E7606-A Public Broad¬ 
casting Service. Washington, D.C. March 16. 
1977. 

*"A Study of Characteristics of T ypical 
Television Receivers Relative to the UHF 
Taboos," FCC Laboratory, Project Number 
2229-63, June 1974. 

«“UHF Television Receiver and Suscepti¬ 
bility to Interference," CPB Technical 
Report No. 773, March 17, 1977. 

1 Comments of the Council on Wage and 
Price Stability. March 16.1977, p. 15. 


Consumer Cost of Improving Receiver 
Noise Figure 

(Cost in dollars) 1 


Noise figure improvement 

Low 

High 


estimate 

estimate 

0 dB...... 

0 

0 

3 dB. 

1 

2 

6 dB, .... 

3 

6 

9 dB___... 

7 

15 




'Although there are no labels on these figures, 
the context of the comments indicates the esti¬ 
mates are in dollars. 


Using straight line Interpolation, this 
table predicts an increase in consumer cost 
per receiver of between $1.67 and $3.33 to 
r educ e the noise figure from 18 to 14 dB. 
(CUB predicted a cost figure below $1.67 for 
the same reduction. The EIA/CEG claimed 
that it was not able to provide any esti¬ 
mate.) An 8 dB reduction would cost, based 
on COWPS table, between $6 and $12 per 
receiver. 

3. Increasing transmitter power—In addi¬ 
tion to estimating the cost of lowering re¬ 
ceiver noise figures, COWPS also compared 
the cost effectiveness of achieving essential¬ 
ly the same result through an increase in 
transmitter power.* We have recalculated 
COWPS* Table 3 for 4 and 8 dB improve¬ 
ments in performance from the present 18 
dB level, corresponding to a new 14 or 10 dB 
maximum noise figure. The figures in this 
table represent the total cost of achieving 
these improvements over a 10 year period. 
(For example, the total cost of achieving an 
8 dB improvement through an immediate 
upgrading of transmitter power would be 
$351 million—$110 plus $241 million). 


* Increasing transmitter power or reducing 
noise figure achieve essentially the same 
result^-an improvement in signal to noise 
ratio. (The costs of raising transmitting 
power used by COWPS are from P. A. 
Rubin. W. J. Kessler and M. J. Wilhelm, "A 
Quantitative Comparison of the Relative 
Performance of VHF and UHF Broadcast 

(Continued) 


Comparison of Cost of Improving Receivers and of Increasing Power of UHF Stations 4 

(Cost in millions] 


Incremental cost of 
Incremental cost of Increased power to 
Improvement In dB Improved receivers achieve comparable 
r Improvement 


Immediate Gradual (10 


Maximum noise figure (dB) Increment (Total) 

Low 

High 

upgrading 

year) 

upgrading 


(1) 

(2) 

(3) 

(4) 


14___ 



4 

(4) 

(8) 

$123 

320 

$246 

639 

$110 

241 

$89 

212 

10.... 

— 

1 

I \ 

: : 

i 1 

4 

Total.....™, 



8 

N.A 

443 

985 

351 

301 


‘The amounts in this table are the present value of costs over 10 years at a 10 percent discount rate. 
This table uses the same assumptions and data as Table 3 on p. 20 of COWPS Mar. 16. 1977 filing, except 
that we have used straightline interpolation to obtain estimates for 4 and 8 dB instead of the 3. 6. and 9 dB 
In the COWPS’ filing. The principal assumptions of the COWP8 estimates are as follows—12 million sets 
per year, 355 UHF stations and each UHF station "base case” (before power increases) Is 500 kW. We 
should also note two a ssum ptions made by COWPS. In calculating the cost of an immediate upgrading of 
transmitter power, COWPS assumed that the existing equipment was completely useable. This assumption 
probably understates, somewhat, the cost of an immediate upgrade. On the other hand, in calculating the 
cost of a gradual upgrade. COWPS assumed that all stations incurred the higher operating costs from the 
beginning Instead of from the date of Individual stations’ upgrade. This tends to overstate the cost of grad¬ 
ual upgrading 
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4. The adjusted table shows that in 
achieving the first 4 dB of improvement, in¬ 
creased transmitter power is somewhat 
more cost effective than lowering the receiv¬ 
er noise figure. Using the low estimate, the 
difference in cost, however, would be only 
$13 to $34 million (present value) for the 
next ten years. 

5. While we view as insignificant this cost 
difference in attaining the first 4 dB im¬ 
provement in signal to noise ratio through 
increased power or reduced noise figure, 
there is a significant difference in the cost 
of achieving an additional 4 dB improve¬ 
ment, i.e., reducing the noise figure from 
14dB to lOdB. The cost for improving the 
signal to noise ratio by 4 dB using only re¬ 
ceiver noise figure improvement, is between 
$123 and $246 million. To improve the signal 
to noise ratio an additional 4 dB, still using 
only receivers, would cost between $320 and 
$639 million (discounted present value) over 
10 years. However, to improve the signal to 
noise ratio that same additional 4 dB 
through an increase in transmitter power— 
instead of the second 4 dB reduction in re¬ 
ceiver noise figure—would cost only between 
$89 and $110 million. 

6. We conclude that U.S. consumers would 
lose $34-$90 million per year if the Commis¬ 
sion ordered a reduction in the receiver 
noise figure to 10 dB and UHF stations did 
not increase their radiated power to the 
general level of 1-2 megawatts. We derive 
this figure ($34-$90 million) from the revi¬ 
sion of COWPS’ Table 3 above. We subtract¬ 
ed the gradual upgrading cost figure ($110 
million) from the low cost figure for receiv¬ 
er noise figure improvement ($320 million) 
obtaining a figure of $210 million—and then 
subtracted the immediate upgrading cost 
($89 million) from the high cost figure for 
receiver noise figure improvement ($639 mil¬ 
lion)—for a figure of $550 million. This 10 
year range of $210-$550 million translates 
into annual (adjusted for interest) costs of 
$34-$90 million. Therefore, consumers 
would spend $34-$90 million more per year 
to achieve an 8 dB improvement in the 
signal to noise ratio by obtaining it solely 
from a reduction in the receiver noise figure 
to 10 dB rather than obtaining this im¬ 
provement from both a reduction in the re- 


(Continued) 

Systems,” CPB Technical Monograph No. 1, 
June 1974, Figure 8). We note in addition, 
that some parties advanced the fact that 
many UHF stations are non-profit, usually 
dependent on public funds to pay for in¬ 
creasing transmit ter power, as an argument 
in favor of lowering the noise figure in lieu 
of raising transmitter power. This argument 
raises difficult policy issues since in either 
case consumers will still pay for Improved 
UHF performance—either in higher taxes 
or in Increased cost of receivers. It is unclear 
whether we should mandate that consumers 
buy improved television sets when they 
could obtain the same improvement at a 
lower cost by increasing government grants 
to non-profit stations. Fortunately, this is 
an issue which we do not have to resolve at 
tfctoftime. 


ceiver noise figure and transmitter power in¬ 
creases. Thus a combination of lower receiv¬ 
er noise figure and increased transmitter 
power would appear to reach the same 
result at a net savings up to $34-$90 million 
per year. 4 


Draft 

Appendix IV 

In part 15 of Chapter I of Title 47 of the 
Code of Federal Regulations, § 15.67(a) is re¬ 
vised to read as follows: 

5 15.67 All-channel television broadcast re¬ 
ceiver performance, 

(a) Noise figure,— The noise figure for a 
television broadcast receiver for any chan¬ 
nel between 14 and 83 inclusive shall not 
exceed the values given in the schedule 
below. 

Date of manufacture of the Noise figure 

television broadcast receiver for channels 

14-83 

May l. 1964 through Sept. 30. 1979 .. 18 dB 
Beginning Oct. 1. 1979_ 14 dB 


April 4, 1978. 

Concurring Statement of 
Commissioner Abbott Washburn 

re: uhf television receiver noise 

FIGURES 

In the hope of fostering an open, 
robust debate of noise figures, we have 
asked that parties selected as panelists 
submit data and other support for 
their positions prior to the panel. This 
will allow the Commissioners and our 
staffs to digest the material and to for¬ 
mulate questions which may still need 
attention. 

We do not intend, however, to lock 
the panelists into addressing only the 
material briefed in their written re¬ 
sponses. On the contrary, I feel Com¬ 
missioners ought to ask questions on 
matters which may not have been 
completely covered as we may have 
wished. The whole purpose of this 
panel is to expose the facts to exami¬ 
nation and debate. By adopting a more 
flexible approach we shall be able to 
address the problems more effectively 
than through a formal pleading cycle. 

CFR Doc. 78-9827 Filed 4-13-78; 8:45 ami 


•The COWPS’ filing concludes that in¬ 
creasing transmitter powers beyond 2 
megawatts is more cost effective than lower¬ 
ing the noise figure below 12 dB (table 3. p. 
20 of their comments). We note, however, 
that there are several technical reasons 
against encouraging all UHF stations to in¬ 
crease their powers above 2 megawatts. As 
COWPS pointed out. these technological 
Questions address issues outside the exper¬ 
tise available to COWPS (p. 4 of COWP's 
reply comments). 


[ 7035 - 01 ] 

INTERSTATE COMMERCE 
COMMISSION 

[49 CFR Pori 1012] 

[Ex Parte No. 333] 

MEETINGS OF THE COMMISSION 

Government In the Sunthlne Ad; 

Implementation 

AGENCY: Interstate Commerce Com¬ 
mission. 

ACTION: Advance notice of proposed 
rulemaking. 

SUMMARY: The Interstate Com¬ 
merce Commission is considering 
whether amendments should be made 
to its regulations implementing the 
Government in the Sunshine Act. The 
Commission invites public comment on 
whether the current regulations are 
adequate, whether problems have 
been experienced in the Commission’s 
implementation of the Act, and 
whether specific amendments to the 
regulations should be considered by 
the Commission to correct any such 
problems. 

COMMENTS: Written comments 

should be submitted on or before May 
15, 1978. They should be addressed to: 
Secretary, Interstate Commerce Com¬ 
mission, Washington, D.C. 20423. 

FOR FURTHER INFORMATION 
CONTACT: 

Mark L. Evans, General Counsel, In¬ 
terstate Commerce Commission, 
Washington. D.C. 20423, telephone: 
202-275-7312. 

SUPPLEMENTARY INFORMATION: 
The Commission’s Sunshine Rules, 49 
CFR Part 1012, were issued in March 
1977 to implement the Government In 
the Sunshine Act, 5 U.S.C. 552b. With 
only a few exceptions, the Commis¬ 
sion’s meetings during the past year 
have been open to the public, and 
many of those meetings have been 
well-attended by members of the 
public and representatives of the news 
media. The discussion at open meet¬ 
ings has frequently been lively. The 
Commission believes that its Sunshine 
Rules have functioned well in achiev¬ 
ing the Congressional purpose of in¬ 
creasing public awareness of and confi¬ 
dence in the agency’s collegial deci¬ 
sionmaking. 

Now that the Commission has had a 
year of experience under the Act, it 
has determined to reevaluate its im¬ 
plementing rules to consider whether 
any changes should be made either to 
correct problems that may have arisen 
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during the adjustment period or to im¬ 
prove the Commission's implementa¬ 
tion of the letter and spirit of the Act. 
It seems appropriate to begin that ree- 
valuation by asking how well the 
public thinks the rules have worked. 

The Commission accordingly invites 
public comment on the following gen¬ 
eral questions: 

1. Have there been problems with 
the Commission's implementation of 
the Sunshine Act? 

2. If so, how should the Commis¬ 
sion’s rules be modified to correct 
those problems? 

The Commission proposes to consid¬ 
er the general recommendations made 
by Common Cause In its report enti¬ 
tled Shadows Over the Sunshine Act, 
Issued in September 1977. (Copies of 
the report may be obtained directly 
from Common Cause, 2030 M Street 
NW.. Washington, D.C. 20036, 202- 
833-1200. The Commission would be 
particularly interested in comments 
directed to those general recommenda¬ 
tions and their applicability to this 
agency. 

The Commission is also especially in¬ 
terested in comments on the practical 
implementation of the Act. Is the 
public receiving adequate notice of*the 
Commission's meetings? Are those 
who attend the meetings able ade¬ 
quately to understand the discussion? 
Has the public been able to obtain suf¬ 
ficient information about upcoming 
meetings to determine whether to 
attend? Are there ways to improve the 
Commission's practice without signifi¬ 
cantly interfering with the agency's 
needed flexibility in scheduling meet¬ 
ings and establishing agendas? 

By the Commission. 

H. G. Homme, Jr., 
Acting Secretary. 

TFR Doc. 78-9996 Filed 4-13-78; 8:45 am] 


[7035-01] 

[49 CFR Fart 1111] 

[Ex Parte No. 282 (Sub-No. 2)] 

railroad acquisition, control, merger, 

CONSOLIDATION, COORDINATION PRO¬ 
JECT, TRACKAGE RIGHTS AND LEASE PRO¬ 
CEDURES 

RoHrood Consolidation Procedures (General 
Policy Statement) 

AGENCY: Interstate Commerce Com¬ 
mission. 

ACTION: Proposed rule. 

SUMMARY: The Commission pro¬ 
poses to issue a general policy state¬ 
ment describing how it will treat cer¬ 
tain aspects of applications seeking ap¬ 
proval of the merger or common con¬ 
trol of major railroad systems under 
sections 5(2) and 5(3) of the Interstate 
Commerce Act. 49 UJS.C. 5(2) and 5(3). 


The policy statement will address cri¬ 
teria to be applied in determining ap¬ 
plications; means of identifying public 
interest considerations and economic 
impacts; inclusion of other railroads 
Into a merged railroad; labor protec¬ 
tion; and procedural matters. 

ADDRESS: All interested persons are 
invited to comment. However, the 
comments submitted to the Commis¬ 
sion's Rail Services Planning Office 
during the course of the recently con¬ 
ducted Rail Merger Study have al¬ 
ready been considered and should not 
be resubmitted. Comments should be 
filed with the Section of Finance, 
Office of Proceedings. Interstate Com¬ 
merce Commission, Washington, D.C. 
20423. 

DATES: Comments must be received 
on or by May 15, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Alan M. Fitzwater, 202-254-6983. 

SUPPLEMENTARY INFORMATION: 
Extensive inquiry into the policies 
which the Commission should follow 
in processing and determining applica¬ 
tions seeking approval of the merger 
or common control of Class I railroads 
has been made by the Commission's 
Rail Sendees Planning Office during 
the past year. Persons believed to have 
information or suggestions to contrib¬ 
ute were requested to submit their 
views in writing or were interviewed by 
members of the RSPO staff. Public 
hearings, announced In the Federal 
Register and through the press, were 
held. The entire record developed by 
RSPO has been Incorporated into this 
proceeding. As a result of the Commis¬ 
sion’s review of the Rail Merger Study 
and RSPO's recommendations, the 
draft policy statement appearing 
below has been prepared. 

In order that all interested pesons 
may have the opportunity to express 
their views, the Commission is provid¬ 
ing for comments on the draft policy 
statement. Parties who have partici¬ 
pated In RSPO’s formal hearings, or 
otherwise assisted it in the conduct of 
the Rail Merger Study should not re¬ 
submit their views at this time. They 
are, however, welcome to submit new 
or supplementary comments. 

Proposed Policy Statement: 

It is proposed that the following be 
added to 49 CFR part 1111: 

PART 1111—RAILROAD ACQUISITION, CON¬ 
TROL, MERGER, CONSOLIDATION, COORDI¬ 
NATION PROJECT, TRACKAGE RIGHTS AND 

LEASE PROCEDURES 

§ 1111.10 General policy statement. 

(a) General.—The Interstate Com¬ 
merce Commission encourages the ra¬ 
tionalization of railroad facilities and 
the reduction of excess rail capacity 
through the merger of existing rail¬ 


road companies where operating effi¬ 
ciencies will result, marketing oppor¬ 
tunities will be enhanced, essential rail 
services will be retained, and competi¬ 
tion will not be unnecessarily dimin¬ 
ished. The Commission also encour¬ 
ages other means of attaining these 
ends, including the joint use of rail fa¬ 
cilities and the use of run-through 
trains. It does not favor rail Industry 
restructuring through the exercise of 
managerial and financial control 
unless the controlling entity assumes 
full responsibility for carrying out the 
operating railroad's common carrier 
obligation to provide service upon rea¬ 
sonable demand. 

(b) Merger criteria.— The Commis¬ 
sion considers the following to be 
among the most significant factors in 
determining whether a particular rail 
merger proposal should be approved: 

(1) Retention of essential rail ser¬ 
vices, whether provided by the merg¬ 
ing companies or by other railroads 
which may be affected by the merger. 
“Essential services" Include but are 
not limited to those required by the 
national defense and those shown nec¬ 
essary to achieve other established na¬ 
tional goals, such as energy conserva¬ 
tion and rural and community devel¬ 
opment. 

(2) Increased opportunities to 
achieve operating efficiencies. 

(3) Elimination of redundant facui¬ 
ties. 

(4) Enhanced ability of the merged 
system to attract new business. 

(5) Financial viability of the merged 
company. 

(6) The maintenance of effective 
intra-mod al competition, wherever 
economic realities make this possible. 

(7) Minimum adverse impact on the 
environment of the region served. 

(8) Adequate provision for the pro¬ 
tection of railroad labor. 

(c) Public Interest considerations.— 
The Commission favors the restructur¬ 
ing and rationalization of the nation's 
rail system through a series of private 
industry initiatives, rather than 
through active government interven¬ 
tion. At the same time, it recognizes 
that any one rail merger may have a 
profound impact upon the national 
rail system and may raise significant 
public policy issues. Rail merger pro¬ 
posals will continue to be examined in 
this light. In deciding whether to ap¬ 
prove a merger application, or wheth¬ 
er to impose conditions on its approv¬ 
al, the Commission will examine the 
results which the proposed merger 
would have on the total rail system 
and the needs of the users of rail ser¬ 
vice. Proposals which fail to take ad¬ 
vantage of potential long-run efficien¬ 
cies, or which fail to provide for the 
utilization of the most efficient and 
best-located rail facilities, may be 
denied as not being in the public inter¬ 
est, or may be made subject to condi¬ 
tional approval. 
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(d) Essential services; economic 
impact^- An important factor in deter¬ 
mining whether a proposed merger is 
in the public interest is the impact 
which it will have on essential rail ser¬ 
vices and upon the socioeconomic as¬ 
pects of the environment of the region 
served. In order to make every effort 
to assure a fully developed record on 
the questions of what are essential ser¬ 
vices and of what potential socioeco¬ 
nomic impacts a proposed merger 
would have, the Commission will— 

(1) Encourage participation in 
merger proceedings of other govern¬ 
ment departments and agencies, and 
particularly those with direct responsi¬ 
bility for issues related to the nation's 
rural and urban areas, employment 
policies, and business development. 

(2) Encourage participation by State 
and local governments and regional 
and local planning bodies. 

(3) Permit intervention by interested 
persons proposing to address these 
issues. 

(4) Assure that these issues are fully 
addressed in the course of the Com¬ 
mission's review of the environmental 
impact of the proposed merger. 

(5) Provide in appropriate cases for 
the intervention of Commission staff 
to develop the record on these issues. 

(e) Inclusion of other carriers pursu¬ 
ant to Section 5(2)(d>.—The Commis¬ 
sion does not visualize the merger pro¬ 
cess as a means for preserving intact 
the systems of financially weak and 
marginal railroads, or as a means for 
protecting these carriers from the ne¬ 
cessity for undergoing reorganization 
under the bankruptcy laws. On the 
contrary, the Commission's concern is 
with the preservation of service, not of 
companies or railroad systems. The 
Commission will, therefore, use its 
powers to condition approval of a 
merger upon the involuntary Inclusion 
of all or parts of other railroad sys¬ 
tems only when it can be shown that 
there is no othA- reasonable alterna¬ 
tive for preserving essential services; 
that the facilities to be included fit 
operationally into the merged system; 
and that inclusion can be accom¬ 
plished without endangering the fi¬ 
nancial success of the merged compa¬ 
ny. Application of these criteria will 
mean that requests for inclusion of an 
entire railroad system are less likely to 
be successful than those offering more 
limited, and clearly identified, facili¬ 
ties for acquisition by the merger part¬ 
ners. 

Notwithstanding the foregoing, the 
Commission recognizes that a particu¬ 
lar merger of strong carriers could 
have the effect of worsening the con¬ 
dition of other railroads to the extent 
that they could not survive. In such a 
situation, the Commission will attempt 
to assess the impact of a particular 
carrier's being forced into reorganiza¬ 
tion or having to terminate service. If 


it appears that the end result of the 
proposed merger would be the perma¬ 
nent cessation of essential services by 
some other railroad, the Commission 
is prepared to deny the merger appli¬ 
cation or to condition its approval 
upon the willingness of the applicants 
to restructure their proposal. 

(f) Labor protection.— The Commis¬ 
sion encourages voluntary negotiation 
of labor protective conditions in indi¬ 
vidual rail merger proceedings. The 
Commission will, however, review ne¬ 
gotiated agreements to assure that 
they provide adequate protection for 
railroad employees and do not Jeopar¬ 
dize the future viability of the merged 
company. In the absence of a negotiat¬ 
ed settlement, labor protective condi¬ 
tions will normally provide for protec¬ 
tion at the level mandated by law. 

(g) Mercer procedures.— (1) In order 
to expedite the disposition of rail 
merger proceedings, the Commission 
will normally consider applications on 
an individual basis, and will not con¬ 
solidate two or more pending applica¬ 
tions for disposition. The Commission 
recognizes, however, that there may 
be situations in which it has before it 
simultaneously merged proposals 
which are mutually exclusive or which 
are so closely interrelated that only 
consolidation or simultaneous disposi¬ 
tion would permit adequate consider¬ 
ation. 

(2) The Commission will not accept 
petitions for inclusion in rail merger 
proceedings governed by section 5(3) 
of the Interstate Commerce Act. If, 
however, the record in such a proceed¬ 
ing shows that a transaction can be 
found to be in the public interest only 
if some portion of another carrier's 
system is included to preserve essen¬ 
tial rail services, the Commission will 
consider conditioning its approval of 
the proposed transaction upon inclu¬ 
sion of that portion of the system. 

(3) The Commission will entertain 
applications for the control of a rail 
carrier under section 5(3) of the Inter¬ 
state Commerce Act if the arrange¬ 
ment is likely to reduce costs and im¬ 
prove rail service. 

(4) The Commission interprets the 
public interest tests under sections 
5(2) and 5(3) of the Interstate Com¬ 
merce Act to be the same. 

(h) Expiration date.—Unless previ¬ 
ously extended by the Commission, 
this section expires (5 years from the 
date of its subsequent publication in 
the Federal Register as a final rule). 

Dated: March 23, 1978. 

By the Commission. 

H. Q. Homme, Jr., 
Acting Secretary. 

[FR Doc. 78-10002 Filed 4-13-78; 8:45 am) 


[ 7035 - 01 ] 

[49 CFR Part 1121) 

[Ex Parte No. 274 (Sub-No. 2) A] 

ABANDONMENT OF RAILROAD UNES AND 
DISCONTINUANCE OF SERVICE 

Identification and Handling of Rotated Rail 
Abandonment Applications 

AGENCY: Interstate Commerce Com¬ 
mission. 

ACTION: Proposed policy statement 
and proposed revision of regulations. 

SUMMARY: The Commission pro¬ 
poses to issue a statement of general 
policy describing the way in which it 
would deal with railroad abandonment 
applications in situations where the 
territory served by the line proposed 
to be abandoned is also served by 
other rail lines which are the subject 
of pending abandonment applications 
or have been identified by the rail¬ 
roads as potential candidates for aban¬ 
donment. Potential candidates for 
abandonment include lines identified 
by carriers in Category I. II or IV as 
the subject of an anticipated applica¬ 
tion within three years, under study as 
potentially subject to abandonment, 
or operating under subsidy, respective¬ 
ly. Also proposed are changes in the 
regulations governing the publication 
of notice of abandonment applications 
which would invite the submission of 
information particularly designed to 
assist the Commission in identifying 
and dealing with situations of the type 
described. 

COMMENTS: Comments should be 
filed with the Section of Finance, 
Office of Proceedings, Interstate Com¬ 
merce Commission, Washington, D.C. 
20423. 

DATES: Comments must be received 
on or before May 15, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Edward J. Schack, 202-275-7581. 

SUPPLEMENTARY INFORMATION: 
The Commission seeks comments of 
interested persons on the following 
two proposals: 

A. Proposed Policy Statement 

1. In the Railroad Revitalization and 
Regulatory Reform Act of 1976, Pub. 
L. 94-210 (the 4-R Act), Congress ex¬ 
pressed its concern with the continued 
availability of rail service to communi¬ 
ties and rural areas which must rely 
upon rail lines returning minimal prof¬ 
its. It included in the Act a positive re¬ 
quirement that the Interstate Com¬ 
merce Commission, in determining rail 
abandonment applications, consider 
the impact of its decisions upon rural 
and community development. To aid 
those engaged in rail planning, it re¬ 
quired railroads to file with the Com- 
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mission and to make public system 
maps identifying lines that are poten¬ 
tial candidates for abandonment. It 
provided a Federally assisted subsidy 
program to make it possible for State 
governments and other interested par¬ 
ties to retain service on branch lines 
which the Commission finds should be 
abandoned. 

2. At the same time, also in the 4-R 
Act, the Congress made clear its con¬ 
cern about the ability of the railroads 
to attain and retain the degree of prof¬ 
itability necessary to provide essential 
services. It directed the Commission to 
make a continuing study of rail rev¬ 
enue needs and to assist the railroads 
to attain the necessary revenue levels. 

3. The Commission must balance 
these considerations in virtually every 
rail abandonment case. As a practical 
matter, most rail abandonments pre¬ 
sent relatively straightforward factual 
issues. Operations over the line either 
are, or are not, earning a profit. Those 
served by the line will lose access to 
rail service if it is abaondoned, leaving 
the Commission with the task of as¬ 
sessing their need for rail service as 
opposed to that of other modes—usu¬ 
ally truck. 

4. In certain situations far more 
complex Questions are presented. One 
of these occurs where a community or 
a territory is served by two or more 
rail lines. Even if the existing lines do 
not actually serve the same points, 
they may draw traffic from the same 
or overlapping service territories. The 
Commission is now faced with situa¬ 
tions of this kind in which two or 
more abandonment applications are 
on file, or in which one or more is on 
file and examination of the rail system 
maps covering the territory involved 
reveals that other directly competitive 
or nearby lines are likely to become 
the subject of abandonment applica¬ 
tions in the near future. 

5. If the Commission were to treat 
each of these applications in Isolation, 
it could reasonably find that the first 
filed should be granted, basing its deci¬ 
sion in part, at least, on the existence 
of other rail service in the territory. 
This could greatly increase the possi¬ 
bility that applications for abandon¬ 
ment of other lines in the territory 
would be denied, so that the choice of 
which line should be abandoned would 
rest upon the aggresiveness of a par¬ 
ticular railroad management rather 
than upon factors directly affecting 
the public interest. It could result in 
the elimination of a line with a rela¬ 
tively high potential for traffic devel¬ 
opment and the retention of a line 
with little or no chance of ever attain¬ 
ing a revenue level sufficient to make 
a significant contribution to the rail¬ 
road's revenue needs. 

6. Another situation which can occur 
is that in which two railroads serve ba¬ 
sically the same market, but with nei¬ 


ther being able to attract enough traf¬ 
fic to Justify capital investment which 
could Improve the line or, perhaps, 
even to justify maintenance expendi¬ 
tures sufficient to keep it operating at 
a minimal service level. The Commis¬ 
sion anticipates the filing of applica¬ 
tions in which such carriers have 
agreed to the withdrawal of one of 
them from a market in favor of the 
other, perhaps contingent upon the 
transfer of some track and other facili¬ 
ties to the remaining carrier. This may 
be particularly true with respect to 
railroads in the Northeast and Mid¬ 
west regions since the Secretary of 
Transportation has announced studies 
under section 401 of the 4-R Act. One 
of the purposes of these studies is to 
rationalize the duplicative rail facili¬ 
ties in those regions. 

7. In dealing with rail abandonment 
applications, the Commission will 
follow these policy guidelines: 

a. A review will be made of the 
system diagram maps of the territory 
surrounding the line which is the sub¬ 
ject of the application to determine 
whether other lines serve, or appear 
capable of serving, those using the line 
to be abandoned. No precise definition 
of “the territory surrounding a line to 
be abandoned" appears possible be¬ 
cause too many variables govern the 
distance which a rail line can be locat¬ 
ed from a traffic source and still be a 
feasible transportation alternative. 
Factors to be considered in addressing 
this threshold issue include: physical 
accessibility, including the location of 
natural barriers such as rivers and 
mountains; the type of commodities 
handled on the line and whether they 
can be moved by truck from or to a 
more distant rail service point and 
transferred between trucks and rail 
cars: the relationship of rail lines to 
ongoing economic development pro¬ 
grams; and the costs and opportunities 
for relocating customers on the line. 
(Comments are requested on other 
factors that should be considered in 
determining the extent of the affected 
territory.) This review will be made 
initially In the course of the environ¬ 
mental impact review made by the 
Commission, but it may, as indicated 
below, be continued as a part of the 
hearing process. 

b. Where an application seeks au¬ 
thority to abandon a line in a territory 
served by other lines which are poten¬ 
tially subject to abandonment, the 
Commission will give serious consider¬ 
ation to investigating the proposed 
abandonment on its own motion 
should no petitions requesting an in¬ 
vestigation be received. 

c. Where two or more abandonment 
applications are pending and it is de¬ 
termined that they involve service to 
the same communities or territory, the 
Commission will consolidate the pro¬ 
ceedings for disposition on a consoli¬ 


dated record or take some other action 
to assure that they are given Joint con¬ 
sideration. 

d. Where there, are pending one or 
more applications to abandon service 
in a single territory and the system 
diagram maps or public comments 
reveal that other potential candidates 
for abandonment, the Commission will 
take action to assure that it has before 
it a complete picture of the rail service 
situation in the territory. To achieve 
this end, it will take steps to notify the 
appropriate State officials and request 
their participation in any pending pro¬ 
ceedings. It will also (1) ask other rail¬ 
roads serving the territory to partici¬ 
pate voluntarily in an expanded pro¬ 
ceeding or (2) initiate on its own 
motion an area-wide investigation and 
make respondents all railroads listing 
potential candidates for abandonment. 
Another possible approach to deal 
with this type of situation would be to 
assume that all potential candidates 
for abandonment will, in fact, be aban¬ 
doned. and to require each applicant, 
assuming this state of facts, to show 
why it should be allowed to abandon 
its line. This option could significantly 
increase an applicant’s burden of 
proof, and comments are requested as 
to its feasibility and legality. 

e. Where the Commission finds that 
a line meets the normal evidentiary 
standards Justifying an abandonment, 
but where it also appears that the line 
may be better suited than others to 
meet the territory's demonstrated rail 
transportation needs, the Commission 
might withhold issuance of a certifi¬ 
cate of abandonment for a limited 
period in order to give State, regional, 
and local transportation agencies, the 
railroads in the territory, and other in¬ 
terested parties the opportunity to de¬ 
velop and implement plans for pre¬ 
serving the rail services which they 
find best suited to meet the transpor¬ 
tation requirements of the territory. 
Comments on the legality of this 
course of action are requested. The 
Commission will also consider allowing 
the abandonment of service but re¬ 
quiring the railroad either to keep in 
place the track and other needed fa¬ 
cilities, or to retain the right-of-way, 
for a limited period in order that a 
final decision as to total abandonment 
may be deferred pending determina¬ 
tion of what other changes in rail ser¬ 
vice in the territory are likely to occur. 

f. In determining a rail abandon¬ 
ment application involving a market or 
community served by more than one 
railroad, the Commission will weigh 
carefully the benefits of intramodal 
competition against the costs of main¬ 
taining duplicative rail services. In 
such a situation, the fact that one or 
all of the competitive services is being 
operated at a profit will not necessar¬ 
ily preclude a finding that an aban¬ 
donment application should be grant- 
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ed, provided that it can be shown that 
economies and efficiencies beneficial 
to the national rail system, or leading 
to the earning of adequate railroad 
revenue levels, would result. 

B. Proposed Revision of Notice 
Requirements 

The Commission is seeking ways of 
obtaining information which would 
assist it^ in identifying situations in 
which multiple abandonment issues 
may be present and in making better 
informed decisions. One means of 
doing this could be to modify the regu¬ 
lations governing the filing of aban¬ 
donment applications, 49 CFR part 
1121, 41 FR 48520, to expand the 
notice that must be given to interested 
persons so as to encourage them to 
furnish additional Information. The 
Commission is, therefore, considering 
requiring the expansion of the notice 
of a rail abandonment application, de¬ 
scribed at 49 CFR 1121.31, to- 

1. Ask rail customers to tell the 
Commission— 

a. Whether the goods they ship or 
receive can be moved on another rail 
line. 


b. Whether rail service is used, or 
must be used, for all shipments, or 
whether the use of carriers of other 
modes is feasible. 

c. Whether their businesses could be 
relocated to another rail line and. if 
so. at what cost. 

2. Ask State and other governmental 
agencies— 

a. To identify any local, regional, or 
State plan affecting rail service in the 
territory. 

b. Whether traffic on the line to be 
abandoned could be shifted to another 
rail line. 

c. Whether customers on the line 
could be relocated to another rail line, 
and at what cost. 

3. Ask the railroads serving the terri¬ 
tory— 

a. To disclose the details of any 
plans they may have for filing applica¬ 
tions or taking other action with re¬ 
spect to potential candidates for aban¬ 
donment. 

b. Whether they would consider en¬ 
tering into rail service consolidation 
agreements covering service on the 
line proposed to be abandoned. 


c. Whether there is the possibility of 
"market swaps" which could lead to 
the preservation of at least some ser¬ 
vice in the territory. 

4. Ask representatives of railroad 
labor— 

a. To identify any anticipated cumu¬ 
lative effects that might result from 
granting an abandonment application. 

b. To suggest appropriate labor pro¬ 
tective conditions to alleviate antici¬ 
pated adverse impacts upon their 
members. 

Comments are requested on the use¬ 
fulness of an expanded public notice 
as a means of obtaining this kind of in¬ 
formation. Commentators are invited 
to suggest other means of obtaining 
this information at an early stage in 
an abandonment proceeding. 

Dated: March 23, 1978. 

By the Commission. 

H. G. Homme, Jr. 

Acting Secretary. 

[FR Doc. 78-9997 Filed 4-13-78: 8:45 am] 
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[ 3410 - 02 ] 

DEPARTMENT OF AGRICULTURE 

Agricultural Marketing Service 

[P&S Docket No. 5556] 

WESTERN IOWA FARMS CO., ET AL vs. SIOUX 
CITY STOCK YARDS 

Hearing 

On August 18. 1977, the Sioux City 
Stock Yards Division of United Stock- 
yards Corp. issued proposed supple¬ 
ment No. 3 of its tariff No. 20 to be ef¬ 
fective September 1, 1977. At the re¬ 
quest of the Packers and Stockyards- 
AMS, the company extended the ef¬ 
fective date until September 20, 1977, 
which was later further extended until 
October 1, 1977. Supplement No. 3 
proposed to add to the company’s 
rules and regulations a new rule No. 22 
as follows: 

In order to foster, preserve and insure an 
efficient competitive public market, every 
market agency engaged in the sale of live¬ 
stock on a commission basis at the Sioux 
City Stock Yards shall conform to the fol¬ 
lowing minimum standards: 

1. Each market agency engaged in selling 
cattle and calves on a commission basts shall 
guarantee and pay to the Sioux City Stock 
Yards a minimum on the basis of 25,000 
cattle multiplied by the cattle yardage 
charge in effect during each calendar year 
< auction ring fees shaU not be considered 
yardage revenue). 

2. Each market agency engaged in selling 
hogs and feeder pigs on a commission basis 
shall guarantee and pay to Sioux City Stock 
Yards a minimum per annum revenue equal 
to an amount computed on the basis of 
55,000 hogs multiplied by the hog yardage 
in effect during each calendar year. 

The above minimum standards shall be ef¬ 
fective for the calendar year 1978 and each 
year thereafter. Any market agency that 
does not comply with the minimum stan¬ 
dards set forth in this rule shall have thirty 
days after the end of the year to pay any 
deficiency. Failure to pay shall cause Its reg¬ 
istration at the Sioux City Stock Yards to 
be canceled and the privileges of the market 
denied. 

Each new market agency that commences 
business at the Sioux City Stock Yards shall 
nave completed two full calendar years of 
operation before the above minimum stan- 
o&rcis shall apply. New market agency shall 
not mean purchase or merger of existing 
firms. 

Several market agencies doing busi¬ 
ness at the Sioux City Stock Yards 
with the Packers and Stockyards- 
AMS complaints opposing the pro¬ 
posed rule 22 to supplement No. 3 and 
requesting an oral hearing. 


In accordance with §202.23 of the 
rules of practice governing rate pro¬ 
ceedings under the Packers and Stock- 
yards Act (9 CFR 202.23), Packers and 
Stockyards-AMS has caused the 
matter to be docketed to determine 
whether the proposed rule In question 
will violate the Act, or regulations or 
orders of the Secretary issued pursu¬ 
ant thereto. In order to provide all in¬ 
terested persons an opportunity to 
present views and evidence with re¬ 
spect to all relevant and material facts 
and circumstances pertaining to this 
matter, notice is hereby given that an 
oral public hearing with respect to 
supplement No. 3 of Sioux City Stock 
Yards tariff No. 20 will be held com¬ 
mencing at 9 a.m. on April 25, 1978, in 
Room 201, Woodbury County Court¬ 
house, Seventh and Douglas Streets, 
Sioux City, Iowa 51102. 

Xhe oral hearing will be held before 
an administrative law Judge of the De¬ 
partment. The administrative law 
judge is authorized to rule upon all 
motions and requests and do all acts 
and take all measures necessary for 
the maintenance of order and the effi¬ 
cient conduct of the proceeding. The 
testimony of the witnesses shall be 
upon oath or affirmation administered 
by the administrative law judge and 
shall be subject to cross-examination. 

All exhibits offered in evidence must 
be submitted In quintuplicate (5). A 
stenographic transcript will be made 
of the hearing, and parties who desire 
a copy of the transcript may place 
orders with the reporter who will fur¬ 
nish and deliver such copies direct to 
the purchaser upon payment at the 
rate per page provided by the contract 
between the reporter and the purchas¬ 
er. 

Interested persons may file written 
briefs or comments in duplicate con¬ 
cerning this matter with the Hearing 
Clerk, U.S. Department of Agriculture, 
Washington, D.C. 20250, on or before 
May 19, 1978. All such written briefs 
and comments will be made available 
for public inspection at the Office of 
the Hearing Clerk during regular busi¬ 
ness hours (7 CFR 1.27(b)). 

Done at Washington, D.C., this 12th 
day of April 1978. 

Chas B. Jennings, 
Deputy Administrator , 
Packers and Stockyards, AMS . 

CFR Doc. 78-10140 Filed 4-13-78; 8:45 ami 


[ 3410 - 11 ] 

Forast Servlet 

EXTENSION OF COMMENT PERIOD 

On February 7, 1978, the Forest Ser¬ 
vice, Department of Agriculture, trans¬ 
mitted to the Environmental Protec¬ 
tion Agency (EPA) a draft environ¬ 
mental statement for the proposed re¬ 
vision of the Timber Management 
Plan, Mendocino National Forest, 
Calif. (USDA-FS-R5-DES(Adm)-78- 
4). pursuant to section 102(2X0 of the 
National Environmental Policy Act of 
1969. Notice of availability of this 
draft environmental statement was 
published in the Federal Register on 
February 14, 1978 (43 FR 6292). Com¬ 
ments were requested within 60 days 
after transmittal to EPA. 

Because of high public interest, the 
comment period for this draft environ¬ 
mental statement is being extended an 
additional 25 days, to May 3, 1978. 

Copies are available for Inspection 
during regular working hours at the 
following locations: 

USD A. Forest Service, South Agriculture 
Building, Room 3210, 12th Street and In¬ 
dependence Avenue 6W., Washington, 
D.C. 20250. 

USD A. Forest Service. California Region, 
630 Sansome Street, Room 529, San Fran¬ 
cisco. Calif. 94111. 

Mendocino National Forest. 420 East Laurel 
Street. Willows, Calif. 95988. 

A limited number of single copies 
are available, upon request, from Re¬ 
gional Forester, Douglas R. Leisz. Cali¬ 
fornia Region, Forest Service, 630 San- 
some Street, San Francisco, Calif. 
94111. 

Comments concerning the proposed 
action should be addressed to Forest 
Supervisor, Mendocino National 
Forest. 420 East Laurel Street, Wil¬ 
lows, Calif. 95988. Comments must be 
received by May 3, 1978, in order to be 
considered in the preparation of the 
final environmental statement. 

Dated: April 5,1978. 

Robert W. Cermak, 
Deputy Regional Forester. 
[FR Doc. 78-9917 Filed 4-13-78; 8:45 am] 
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Office of fho Secretary 
Food Crain Donations 

DEVILS LAKE SIOUX INDIAN TRIBE IN NORTH 
DAKOTA 

Pursuant to the authority set forth 
in section 407 of the Agricultural Act 
of 1949, as amended (7 U.S.C. 1427) 
and Executive Order 11336, I have de¬ 
termined that: 

1. The chronic economic distress of 
the needy members of the Devils Lake 
Sioux Indian Tribe in North Dakota 
has been materially increased and 
become acute because of severe and 
prolonged drought, heavy snow pack 
and cold temperatures creating a seri¬ 
ous shortage of livestock feeds. This 
reservation is designated for Indian 
use and is utilized by members of the 
Indian tribe for grazing purposes. 

2. The use of feed grain or products 
thereof made available by the Com¬ 
modity Credit Corporation for live¬ 
stock feed for such needy members of 
the tribe will not displace nor inter¬ 
fere with normal marketing of agricul¬ 
tural commodities. 

3. Based on the above determina¬ 
tions. I hereby declare the reservation 
and grazing lands of this tribe to be 
acute distress areas and authorize the 
donation of feed grain owned by the 
Commodity Credit Corporation to live¬ 
stock producers who are determined 
by the Bureau of Indian Affairs. De¬ 
partment of the Interior, to be needy 
members of the tribe utilizing such 
lands. These donations by the Com¬ 
modity Credit Corporation may com¬ 
mence upon signature of this notice 
and shall be made available through 
May 31, 1978, or to such other time as 
may be stated in a notice issued by the 
Department of Agriculture. 

Signed at Washington, D.C., on April 
6. 1978. 

Bob Bergland, 
Secretary. 

[FR Doc. 78-9638 Filed 4-13-78; 8:45 am] 


[ 3410 - 15 ] 

Rural Electrification Administration 
BUCKEYE POWER, INC 
Proposed Loan Guarantee 

Under the authority of Pub. L. 93-32 
(87 Stat. 65) and in conformance with 
applicable agency policies and proce¬ 
dures as set forth in REA Bulletin 20- 
22 (Guarantee of Loans for Bulk 
Power Supply Facilities), notice is 
hereby given that the Administrator 
of REA will consider (a) providing a 
guarantee supported by the full faith 
and credit of the United States of 
America for a loan in the approximate 
amount of $45,000,000 to Buckeye 
Power, Inc., of Columbus, Ohio, and 


NOTICES 

(b) supplementing such a loan with an 
insured REA loan at 5 percent interest 
in the approximate amount of 
$5,000,000 to this power supply cooper¬ 
ative. These loan funds will be used (1) 
to complete the financing of Cardinal 
Unit No. 3 and certain facilities related 
thereto, (2) to retrofit Cardinal Unit 
No. 2 with an electrostatic precipitator 
required by applicable environmental 
laws and regulations, and (3) to fi¬ 
nance other necessary capital improve¬ 
ments and replacements for Cardinal 
Unit No. 2 which are now contemplat¬ 
ed. 

Legally organized lending agencies 
capable of making, holding and servic¬ 
ing the loan proposed to be guaran¬ 
teed may obtain information on the 
proposed project, including the engi¬ 
neering and economic feasibility stud¬ 
ies and the proposed schedule for the 
advances to the borrower of the guar¬ 
anteed loan funds from Mr. Robert N. 
Cleveland, Buckeye Power, Inc.. P.O. 
Box 29149, Columbus, Ohio 43229. 

In order to be considered, proposals 
must be submitted on or before May 
15, 1978, to Mr. Cleveland. The right is 
reserved to give such consideration 
and make such evaluation or other dis¬ 
position of all proposals received, as 
Buckeye Power. Inc., and REA deem 
appropriate. Prospective lenders are 
advised that the guaranteed financing 
for this project is available from the 
Federal Financing Bank under a 
standing agreement with the Rural 
Electrification Admininistration. 

Copies of REA Bulletin 20-22 are 
available from the Director, Informa¬ 
tion Services Division, Rural Electrifi¬ 
cation Administration, UJS. Depart¬ 
ment of Agriculture, Washington, D.C. 
20250. 

Dated at Washington, D.C., this 7th 
day of April 1978. 

David A. Hamil, 
Administrator, Rural 
Electrification Administration. 

[FR Doc. 78-9947 Filed 4-13-78; 8:45 am] 


[ 3410 - 16 ] 

Soil Conservation Service 

DONIPHAN R-l SCHOOL, CRITICAL AREA 

TREATMENT R.C 8 D. MEASURE, MISSOURI 

Intent Not to Proper* an Environmental Impact 
Statement 

Pursuant to Section 102(2X0 of the 
National Environmental Policy Act of 
1969; the Council on Environmental 
Quality Guidelines (40 CFR Part 
1500); and the Soil Conservation Ser¬ 
vice Guidelines (7 CFR Part 650); the 
Soil Conservation Service, U.S. De¬ 
partment of Agriculture, gives notice 
that an environmental impact state¬ 
ment is not being prepared for the 
Doniphan R-l School Critical Area 
Treatment R.C. & D. Measure. Ripley 
County, Mo. 


The environmental assessment of 
this federally assisted action indicates 
that the project will not cause signifi¬ 
cant local, regional, or national im¬ 
pacts on the environment. As a result 
of these findings. Mr. Kenneth G. 
McManus, State Conservationist, has 
determined that the preparation and 
review of an environmental impact 
statement are not needed for this pro¬ 
ject. 

The measure concerns a plan for 
critical area treatment. The planned 
works of improvement include con¬ 
crete lined waterways, subsurface 
drains, structure for water control, 
and critical area planting. 

The notice of intent not to prepare 
an environmental impact statement 
has been forwarded to the Environ¬ 
mental Protection Agency. 

The basic data developed during the 
environmental assessment are on file 
and may be reviewed by contacting 
Mr. Kenneth G. McManus, State Con¬ 
servationist, Soil Conservation Service, 
555 Vandiver Drive, Columbia, Mo. 
65201, 314-442-2271. An environmental 
impact appraisal has been prepared 
and sent to various Federal, State, and 
local agencies and interested parties. A 
limited number of copies of the envi¬ 
ronmental impact appraisal are avail¬ 
able to fill single copy requests at the 
above address. 

No administrative action on imple¬ 
mentation of the proposal will be 
taken until May 15, 1978. 

(Catalog of Federal Domestic Assistance 
Program No. 10.901, Resource Conservation 
and Development Program—Public Law 87- 
703, 16 UAC. 590a-f, q.) 

Dated: April 4. 1978. 

Edward E. Thomas, 
Assistant Administrator for 
Land Resources, Soil Conser¬ 
vation Service. 

[FR Doc. 78-9918 Filed 4-13-78; 8:451 


[ 3410 - 16 ] 

BELMONT CRITICAL AREA TREATMENT R.C 4 
D. MEASURE, NEW HAMPSHIRE 

Intent Net To Prepare an Environmental Impact 
Statement 

Pursuant to Section 102(2X0 of the 
National Environmental Policy Act of 
1969; the Council on Environmental 
Quality Guidelines (40 CFR Part 
1500); and the Soil Conservation Ser¬ 
vice Guidelines (7 CFR Part 650); the 
Soil Conservation Service, U.S. De¬ 
partment of Agriculture, gives notice 
that an environmental impact state¬ 
ment is not being prepared for the 
Belmont Critical Area Treatment R.C. 
& D. Measure in Belmont, N.H. 

The environmental assessment of 
this Federally assisted action indicates 
that the project will not cause signifi* 


FEDERAL REGISTER, VOL 43, NO. 73—FRIDAY, APRIL 14, 1978 








NOTICES 


15759 


cant adverse local, regional, or nation¬ 
al impacts on the environment. As a 
result of these findings, Mr. Donald Q. 
Burbank, State Conservationist, has 
determined that the preparation and 
review of an environmental impact 
statement are not needed for this mea¬ 
sure. 

This measure concerns a plan for 
critical area treatment of about 1.3 
acres of eroding roadbanks. The 
planned works of improvement include 
a small grade stabilization structure, 
500 feet of diversions and waterways, 
critical area plantings, and one debris 
basin. 

The notice of intent not to prepare 
an environmental impact statement 
has been forwarded to the Environ¬ 
mental Protection Agency. The basic 
data developed during the environ¬ 
mental assessment are on file and may 
be reviewed by contacting Mr. Donald 
G. Burbank, State Conservationist, 
Soil Conservation Service, Box G, Fed¬ 
eral Building, Durham, N.H. 03824, 
telephone 603-868-7581. An environ¬ 
mental impact appraisal has been pre¬ 
pared and sent to various Federal, 
State, and local agencies and interest¬ 
ed parties. A limited number of copies 
of the environmental impact appraisal 
are available to fill single copy re¬ 
quests. 

No administrative action on imple¬ 
mentation of the proposal will be 
taken until May 15,1978. 

(Catalog of Federal Domestic Assistance 
Program No. 10.901, Resource Conservation 
and Development Program—Public Law 87- 

703.16 U.8.C. 590a-f, q.) 

Dated: March 31,1978. 

Edward E. Thomas, 
Assistant Administrator for 
Land Resources , Soil Conser¬ 
vation Service. 

tFR Doc. 78-9958 Filed 4-13-78; 8:45 am] 


[ 3410 - 16 ] 

CAYUGA LAND DRAINAGE R.C. * D. 

MEASURE, INDIANA 

lnl»nt Not To Propar, an Environmental Impact 
Statement 

Pursuant to Section 102(2X0 of the 
National Environmental Policy Act of 
1969; the Council on Environmental 
Quality Guidelines (40 CFR Part 
1500); and the Soil Conservation Ser¬ 
vice Guidelines (7 CFR Part 650); the 
Soil Conservation Service. U.S. De¬ 
partment of Agriculture, gives notice 
that an environmental Impact state¬ 
ment is not being prepared for the 
Cayuga Land Drainage R.C. & D. Mea¬ 
sure, Vermillion County, Ind. 

♦uT* 16 envlr onmental assessment of 
this Federally assisted action indicates 
that the project will not cause signifi¬ 
cant local, regional, or national im¬ 
pacts on the environment. As a result 


of these findings, Mr. Buell M. Fergu¬ 
son, State Conservationist, has deter¬ 
mined that the preparation and review 
of an environmental impact statement 
are not needed for this project. 

The measure concerns a plan for 
land drainage. The planned works of 
improvement include installation of 
3,200 feet of subsurface drain; 60 feet 
of corrugated metal pipe; 2 acres of 
grassed waterway; 1,450 feet of surface 
drain; and placing 100 tons of riprap at 
the outlet. 

The notice of intent not to prepare 
an environmental impact statement 
has been forwarded to the Environ¬ 
mental Protection Agency. The basic 
data developed during the environ¬ 
mental assessment are on file and may 
be reviewed by contacting Mr. Buell 
M. Ferguson, State Conservationist, 
Soil Conservation Service, Atkinson 
Square-West, Suite 2200, 5610 Craw- 
fordsville Road, Indianapolis, Ind. 
46224, 317-269-6515. An environmental 
impact appraisal has been prepared 
and sent to various Federal, State, and 
local agencies and interested parties. A 
limited number of copies of the envi¬ 
ronmental impact appraisal are avail¬ 
able to fill single copy requests at the 
above address. 

No administrative action on imple¬ 
mentation of the proposal will be 
taken until May 15,1978. 

(Catalog of Federal Domestic Assistance 
Program No. 10.901, Resource Conservation 
and Development Program—Pub. L. 87-703, 
16 U.S.C. 590a-f, q.) 

Dated: March 31,1978. 

Edward E. Thomas, 
Assistant Administrator for 
Land Resources , Soil Conser¬ 
vation Service. 

(FR Doc. 78-9959 Filed 4-13-78; 8:45 am] 


[ 3410 - 16 ] 

DELAWARE CREEK WATERSHED PROJECT, 
OKLAHOMA 

Infant Not To Prepare on Environmental Impact 
Statomont 

Pursuant to Section 102(2X0 of the 
National Environmental Policy Act of 
1969; the Council on Env ironm ental 
Quality Guidelines (40 CFR Part 
1500); and the Soi l Con servation Ser¬ 
vice Guidelines (7 CFR Part 650); the 
Soil Conservation Service, U.S. De¬ 
partment of Agriculture, gives notice 
that an environmental impact state¬ 
ment is not being prepared for the re¬ 
maining work in the Delaware Creek 
Watershed project, Caddo County, 
Okla. 

The environmental assessment of 
this federally-assisted action indicates 
that the project will not cause signifi¬ 
cant local, regional, or national im¬ 
pacts on the environment. As a result 
of these findings, Mr. Roland R. 
Willis, State Conservationist, has de¬ 


termined that the preparation and 
review of an environmental impact 
statement is not needed for this pro¬ 
ject. 

The project concerns a plan for wa¬ 
tershed protection and flood preven¬ 
tion. The planned works of Improve¬ 
ment include conservation land treat¬ 
ment. four single-purpose floodwater 
retarding structures, one drop inlet 
structure for erosion control, and criti¬ 
cal area treatment on 12 acres of se¬ 
verely eroding land. 

The notice of intent not to prepare 
an environmental impact statement 
has been forwarded to the Council on 
Environmental Quality. The basic 
data developed during the environ¬ 
mental assessment is on file and may 
be reviewed by interested parties at 
the Soil Conservation Service, Agricul¬ 
tural Center Building, Farm Road and 
Brumley Street, Stillwater, Okla. 
74074, 405-624-4360. An environmental 
impact appraisal has been prepared 
and sent to various Federal, State, and 
local agencies and interested parties. A 
limited number of copies of the envi¬ 
ronmental impact appraisal is avail¬ 
able to fill single copy requests. 

No administrative action on imple¬ 
mentation of the proposal will be 
taken until May 15,1978. 

(Catalog of Federal Domestic Assistance 
Program No. 10.904, Flood Control Act, 
Public Law 78-534, 58 Stat. 905.) 

Dated: April 6,1978. 

Joseph W. Haas, 

Assistant Administrator for 
Water Resources, Soil Conser¬ 
vation Service, U.S. Depart¬ 
ment of Agriculture. 

CFR Doc. 78-9960 Filed 4-13-78; 8:45 am] 


[ 3410 - 16 ] 

FULTON-IZARD-SHARP COUNTIES CRITICAL 
AREA TREATMENT R.C A D. MEASURE, AR¬ 
KANSAS 

Infant Not To Prepare an Environmental Impact 
Statement 

Pursuant to Section 102(2X0 of the 
National Environmental Policy Act of 
1969; the Council on Env ironm ental 
Quality Guidelines (40 CFR Part 
1500); and the Soi l Con servation Ser¬ 
vice Guidelines (7 CFR Part 650); the 
Soil Conservation Service. U.S. De¬ 
partment of Agriculture, gives notice 
that an environmental impact state¬ 
ment is not being prepared for the 
Fulton-Izard-Sharp Counties Critical 
Area Treatment R.C. & D. Measure, 
Fulton, Izard, and Sharp Counties, 
Ark. 

The environmental assessment of 
this Federally assisted action Indicates 
that the project will not cause signifi¬ 
cant local, regional, or national im¬ 
pacts on the environment. As a result 
of these findings, Mr. M. J. Spears, 
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State Conservationist, has determined 
that the preparation and review of an 
environmental impact statement are 
not needed for this project. 

The measure concerns a plan for 
critical area treatment. The planned 
works of improvement include place¬ 
ment of topsoil, shaping, fencing, criti¬ 
cal area plantings, diversion terraces, 
debris basins, pipedrops, fertilizer ap¬ 
plications, seeding and sodding, and 
tree planting. 

The notice of intent not to prepare 
an environmental impact statement 
has been forwarded to the Environ¬ 
mental Protection Agency. The basic 
data developed during the environ¬ 
mental assessment are on file and may 
be reviewed by contacting Mr. M. J. 
Spears, State Conservationist, Soil 
Conservation Service, Federal Office 
Building, 700 West Capital Avenue, 
Little Rock, Ark. 72203, 501-378-5445. 
An environmental impact appraisal 
has been prepared and sent to various 
Federal. State, and local agencies and 
interested parties. A limited number of 
copies of the environmental impact 
appraisal are available to fill single 
copy requests at the above address. 

No administrative action on imple¬ 
mentation of the proposal will be 
taken until May 15, 1978. 

(Catalog of Federal Domestic Assistance 
Program No. 10.901, Resource Conservation 
and Development Program—Public Law 87- 
703,16 U.S.C. 590a-f. q.) 

Dated: March 31. 1978. 

Edward E. Thomas, 
Assistant Administrator for 
Land Resources , Soil Conser¬ 
vation Service. 

[FR Doc. 78-9961 Filed 4-13-78; 8:45 ami 


[ 3410 - 16 ] 

McLEOD COUNTY ROADSIDE CRITICAL AREA 
TREATMENT R.C A D. MEASURE, MINNESO¬ 
TA 

Infant Not To Prepare an Environmental Impact 
Statement 

Pursuant to Section 102(2X0 of the 
National Environmental Policy Act of 
1969; the Council on Environmental 
Quality Guidelines (40 CFR Part 
1500); and the Soil Conservation Ser¬ 
vice Guidelines (7 CFR Part 650); the 
Soil Conservation Service, U.S. De¬ 
partment of Agriculture, gives notice 
that an environmental impact state¬ 
ment is not being prepared for the 
McLeod County Roadside Critical 
Area Treatment R.C. & D. Measure. 
McLeod County, Minn. 

The environmental assessment of 
this Federally assisted action indicates 
that the project will not cause signifi¬ 
cant .local, regional, or national im¬ 
pacts on the environment. As a result 
of these findings. Mr. Harry M. Major, 
State Conservationist, has determined 


that the preparation and review of an 
environmental impact statement are 
not needed for this project. 

The measure concerns a plan for re¬ 
ducing erosion adjacent to county and 
township roads. The planned works of 
improvement include side inlet pipes 
and critical area plantings. 

The notice of intent not to prepare 
an environmental impact statement 
has been forwarded to the Environ¬ 
mental Protection Agency. The basic 
data developed during the environ¬ 
mental assessment are on file and may 
be reviewed by contacting Mr. Harry 
M. Major, State Conservationist, Soil 
Conservation Service, 200 Federal 
Building and U.S. Courthouse, 316 
North Robert Street, St. Paul, Minn., 
55101, 617-725-7675. An environmental 
impact appraisal has been prepared 
and sent to various Federal, State, and 
local agencies and interested parties. A 
limited number of copies of the envi¬ 
ronmental impact appraisal are avail¬ 
able to fill single copy requests at the 
above address. 

No administrative action on imple¬ 
mentation of the proposal will be 
taken until May 15, 1978. 

(Catalog of Federal Domestic Assistance 
Program No. 10.901, Resource Conservation 
and Development Program—Pub. L. 87-703, 
16 U.S.C. 590a-f, q.) 

Dated: March 31, 1978. 

Edward E. Thomas, 
Assistant Administrator for 
Land Resources , Soil Conser¬ 
vation Service. 

CFR Doc, 78-9962 Filed 4-13-78; 8:45 am] 


[ 3410 - 16 ] 

PLYMOUTH CRITICAL AREA TREATMENT R.C A 
D. MEASURE, NEW HAMPSHIRE 

Infant Nat To Prapara an Environmental Impact 
Statement 

Pursuant to Section 102(2X0 of the 
National Environmental Policy Act of 
1969; the Council on Environmental 
Quality Guidelines (40 CFR Part 
1500); and the Soil Conservation Ser¬ 
vice Guidelines (7 CFR Part 650); the 
Soil Conservation Service, U.S. De¬ 
partment of Agriculture, gives notice 
that an environmental impact state¬ 
ment is not being prepared for the 
Plymouth Critical Area Treatment 
R.C. <fe D. Measure in Plymouth, New 
Hampshire. 

The environmental assessment of 
this Federally assisted action indicates 
that the project will not cause signifi¬ 
cant adverse local, regional, or nation¬ 
al impacts on the environment. As a 
result of these findings, Mr. Donald G. 
Burbank, State Conservationist, has 
determined that the preparation and 
review of an environmental impact 
statement are not needed for this mea¬ 
sure. 


This measure concerns a plan for 
critical area treatment. The planned 
works of improvement include 250 feet 
of stone centered waterway, 200 feet 
of diversion over tile drain, and 4 acres 
of critical area stabilized with vegeta¬ 
tion. 

The notice of intent not to prepare 
an environmental impact statement 
has been forwarded to the Environ¬ 
mental Protection Agency. The basic 
data developed during the environ¬ 
mental assessment are on file and may 
be reviewed by contacting Mr. Donald 
G. Burbank, State Conservationist, 
Soil Conservation Service, Box G, Fed¬ 
eral Building, Durham, N.H., 03824, 
telephone 603-868-7581. An environ¬ 
mental impact appraisal has been pre¬ 
pared and sent to various Federal, 
State, and local agencies and interest¬ 
ed parties. A limited number of copies 
of the environmental impact appraisal 
are available to fill single copy re¬ 
quests. 

No administrative action on imple¬ 
mentation of the proposal will be 
taken until May 15,1978. 

(Catalog of Federal Domestic Assistance 
Program No. 10.901, Resource Conservation 
and Development Program—Public Law 87- 
703, 16 UB.C. 590a-f, q.) 

Dated: March 31, 1978. 

Edward E. Thomas, 
Assistant Administrator for 
Land Resources, Soil Conser¬ 
vation Service. 

[FR Doc. 78-9963 Filed 4-13-78; 8:45 am] 


[ 3410 - 16 ] 

SALT UCK CREEK WATERSHED PROJECT, 
KENTUCKY 

Intent To Prepare an Environmental Impact 
Statement 

Pursuant to section 102(2X0 of the 
National Environmental Policy Act of 
1969; the Council on Env ironm ental 
Quality Guidelines (40 CFR Part 
1500); and the Soi l Con servation Ser¬ 
vice Guidelines (7 CFR Part 650); the 
Soil Conservation Service, U.S. De¬ 
partment of Agriculture, gives notice 
that an environmental impact state¬ 
ment is being prepared for the Salt 
Lick Creek Watershed project, Bath 
and Menifee Counties, Ky. 

The environmental assessment of 
this federally assisted action indicates 
that the project may cause significant 
local, regional, or national impacts on 
the environment. As a result of these 
findings, Mr. Glen E. Murray, State 
Conservationist, has determined that 
the preparation and review of an envi¬ 
ronmental impact statement is needed 
for this project. 

The project or measure concerns a 
plan for watershed protection, flood 
prevention, and recreation. The 
planned works of Improvement include 
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two floodwater retarding structures 
and one multiple-purpose structure 
(flood prevention and recreation). 

A draft environmental impact state¬ 
ment will be prepared and circulated 
for review by agencies and the public. 
The SCS Invites participation of agen¬ 
cies and individuals with expertise or 
interest in the preparation of the 
draft environmental impact statement. 
The draft environmental impact state¬ 
ment will be developed by Mr. Glen E. 
Murray, State Conservationist, Soil 
Conservation Service, 333 Waller 
Avenue. Lexington, Ky. 40504, 606- 
233-2749. 

(Catalog of Federal Domestic Assistance 
Program No. 10.904, Watershed Protection 
and Flood Prevention Program—Pub. L. 
83566, 16 US.C. 1001-1008.) 

Dated: April 6,1978. 

Joseph W. Haas, 
Assistant Administrator for 
Water Resources, Soil Conser¬ 
vation Service , U.S. Depart¬ 
ment of Agiculture. 

[FR Doc. 78-9964 Filed 4-13-78; 8:45 ami 


[ 3410 - 16 ] 

SELAH AND MOXEE IRRIGATION DISTRICT 

FARM IRRIGATION RCAD MEASURE, WASH¬ 
INGTON 

Intent Not To Proporo an Environmental Impact 
Stotomont 

Pursuant to section 102(2X0 of the 
National Environmental Policy Act of 
1969; the Council on Environmental 
Quality Guidelines (40 CFR Part 
1500); and the Soil Conservation Ser¬ 
vice Guidelines (7 CFR Part 650); the 
Soil Conservation Service. U.S. De¬ 
partment of Agriculture, gives notice 
that an environmental impact state¬ 
ment is not being prepared for the 
Selah and Moxee Irrigation District 
Farm irrigation RC&D Measure, 
Washington. 

The environmental assessment of 
this Federally assisted action indicates 
that the project will not cause signifi¬ 
cant local, regional, or national im¬ 
pacts on the environment. As a result 
of these findings, Mr. Galen S. Bridge, 
State Conservationist, has determined 
that the preparation and review of an 
environmental impact statement are 
not needed for this project. 

The measure concerns a plan for re¬ 
placing three wooden flumes, buit in 
1928 and 1929, which have deteriorat¬ 
ed to the point where failure appears 
probable, threatening delivery of irri¬ 
gation water to 4,470 acres of crop- 
mnd. The planning area is located in 
Yakima County along the east side of 
toe Yakima River and the City of 
Yakima. The planned works of im¬ 
provement include establishment of a 
reliable irrigation water delivery 
system and to help implement 50 per¬ 


cent of the land treatment practices 
needed In the planning area within 10 
years. 

The notice of intent not to prepare 
an environmental Impact statement 
has been forwarded to the Environ¬ 
mental Protection Agency. The basic 
data developed during the environ¬ 
mental assessment are on file and may 
be reviewed by contacting Mr. Galen 
S. Bridge, State Conservationist, Soil 
Conservation Service, 360 U.S. Court¬ 
house, Spokane, Wash. 99201, 509-456- 
3711. An environmental impact ap¬ 
praisal has been prepared and sent to 
various Federal, State, and local agen¬ 
cies and interested parties. A limited 
number of copies of the environmental 
impact appraisal are available to fill 
single copy requests at the above ad¬ 
dress. 

No administrative action on imple¬ 
mentation of the proposal will be 
taken until May 15, 1978. 

(Catalog of Federal Domestic Assistance 
Program No. 10.901, Resource Conservation 
and Development Program—Pub. L. 87-703, 
16 US.C. 590a-f. q.) 

Dated: March 31, 1978. 

Edward E. Thomas, 
Assistant Administrator for 
Land Resources, Soil Conser¬ 
vation Service. 

CFR Doc. 78-9965 Filed 4-13-78; 8:45 ami 


[ 6320 - 01 ] 

CIVIL AERONAUTICS BOARD 

LDocket 32293; Order 78-3-111 *1 

BOSTON/NEW YORK/PHILADELPHIA/BALTI- 

MORE/WASHINGTON-PUERTO RICO/VIRGIN 

ISLANDS INVESTIGATION 

Order; Correction 

Adopted by the Civil Aeronautics 
Board at its office in Washington, 
D.C., on the 23rd day of March 1978. 

In its order instituting this investiga¬ 
tion. issued March 23, 1978, the Board 
inadvertently omitted Baltimore as 
one of the points involved. According¬ 
ly, Order 78-3-111 should be amended 
as follows: 

Line 5 on page 1 should read: “of the 
Boston/New York/Philadelphia/Balti- 
more/Washington-Puerto Rico/ 

Virgin”. 

Line 2 on page 3 should read: "1. 
The Boston/New York/Philadelphia/ 
Baltimore/Washing ton-Puerto Rico/”. 

The title box has also been correct¬ 
ed. 

By the Civil Aeronautics Board. 

Dated: April 7,1978. 

Phyllis T. Kaylor, 
Secretary. 

CFR Doc. 78-10001 Filed 4-13-78; 8:45 am] 


* Published at 43 FR (13408) 3-30-78. 


[ 6320 - 01 ] 

TiXAS INTERNATIONAL AIRLINES, INC 

/ 

Application for Amondmonf of Cortiflcato of 

Public Convonionco and NocootUy 

Notice is hereby given that the Civil 
Aeronautics Board on March 29, 1978, 
received an application. Docket 32315, 
from Texas International Airlines, 
Inc., for amendment of its certificate 
of public convenience and necessity 
for route 82 so as to delete the require¬ 
ment that one intermediate stop be 
made on services between Dallas/Fort 
Worth, Tex., and New Orleans, La. 

The applicant requests that its ap¬ 
plication be processed under the expe¬ 
dited procedures set f orth in subpart 
M of part 302 (14 CFR part 302). 

Phyllis T. Kaylor, 
Secretary. 

CFR Doc. 78-9999 Filed 4-13-78; 8:45 am] 


[ 6320 - 01 ] 

CDocket 28848. etc.] 

WICHITA CASE, ET AL 

In the matter of Improved Authority 
to Wichita Case, Docket 28848; Las 
Vegas-Dallas/Fort Worth Nonstop Ser¬ 
vice Investigation, Docket 29445; 
Memphis-Twin Cities/Milwaukee 
Case, Docket 29186; Midwest-Atlanta 
Nonstop Service Investigation, Docket 
28115; Ohio/Indiana Points Nonstop 
Service Investigation, Docket 21162; 
Phoenix-Des Moines/Milwaukee Route 
Proceeding, Docket 28800; Dated: 
April 7,1978. 

In a number of recent decisions, 
some of them tentative, the Board has 
acted to liberalize entry into the air 
transportation network by making 
multiple permissive awards of route 
authority. See the Ohio/Indiana 
Points Nonstop Service Investigation, 
Order 78-2-71, March 17, 1978; Las 
Vegas-Dallas/Fort Worth Nonstop Ser¬ 
vice Investigation, Order 78-3-121, 
March 24, 1978, and Midwest-Atlanta 
Competitive Service Case, Order 73-4- 
13, April 6, 1978. The Board has an¬ 
nounced that it will hold a joint oral 
argument, embracing these and other 
cases, to consider the value and extent 
of multiple awards and the related 
option of granting immediate author¬ 
ity to some applicants and latent 
rights to others—rights that would 
become effective automatically after a 
specified waiting period or, in the al¬ 
ternative, only If the initial selectee 
failed to operate a minimum level of 
service. 

Since these Issues go to the heart of 
our licensing role and transcend the 
specific cases in which they have been 
discussed to date, it is only fitting that 
interested persons who are not parties 
to those cases have an opportunity to 
comment on the general policy and 
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legal Implications of the initiatives 
under consideration. Accordingly, non- 
parties (including governmental agen¬ 
cies, organizations, or individual mem¬ 
bers of the public) are invited to 
submit written comments by April 27; 
in addition, all basic viewpoints, in¬ 
cluding those of nonparties, will be 
represented at the oral argument. Be¬ 
cause of the importance and breadth 
of issues to be considered, we will 
depart in some respects from the tra¬ 
ditional content and format of oral ar¬ 
guments. First, the discussion will be 
limited to multiple awards/permissive 
authority/delayed entry/backup au¬ 
thority as general policy; while partici¬ 
pants will be free to argue that the 
general policy should vary with differ¬ 
ent factual settings, they should avoid 
extensive analysis and debate of 
narrow issues peculiar to individual 
cases (such matters can be raised on 
brief). 1 

Next, we intend to structure the ar¬ 
gument in a way that will facilitate 
more give and take among partici¬ 
pants. For example, one possible ap¬ 
proach is to form panels, allow open¬ 
ing statements, along conventional 
lines, and then have the speakers 
answer questions from the Board and 
respond to each other's opening state¬ 
ments and comments. We have not 
settled on a precise structure, howev¬ 
er, and welcome advice on how our 
goal of an informative, flexible and 
fair oral argument can best be 
achieved. But even at this stage it 
seens clear—given the widespread in¬ 
terest in multiple awards and related 
issues—that all who submit written 
comments will riot be able to argue 
orally on their own behalf. Extensive 
participation of that kind would prob¬ 
ably undermine the free-wheeling ar¬ 
gument we have in mind and would 
certainly result in a great deal of rep¬ 
etition and a waste of the Board’s time 
as well as that of the parties. There¬ 
fore, we expect those with common 
basic positions on the issues to choose 
a single representative for their view¬ 
point. (Commonality of interest 
should become apparent once all 
briefs are in.) Finally, we expect to 
hold the oral argument during the 
second week of May, and have tenta¬ 
tively chosen Monday, May 8 and 
Tuesday, May 9. 

This notice will be published in the 
Federal Register. 

By the Civil Aeronautics Board: 

Phyllis T. Kaylor, 
Secretary . 

CFR Doc.78-10000 Filed 4-13-78; 8:45 am) 


*A more detailed description of the issues 
to be argued will follow the submission of 
briefs. 


[ 6320 - 01 ] 

[Order 78-4-49, Dockets 32397 and 31091) 

DIRECT AND INDIRECT AIR CARRIERS AUTHO¬ 
RIZED TO OPERATE PASSENGER CHARTERS 

Waiver of Regulations 

Adopted by the Civil Aeronautics 
Board at its office in Washington, D.C. 
on the 11th day of April, 1978. 

In the matter of: all U.S. and For¬ 
eign Direct and Indirect Air Carriers 
authorized to operate passenger 
charters—waiver of the Board’s Eco¬ 
nomic and Special Regulations Docket 
32387; application of Trans Interna¬ 
tional Airlines, Inc. for a waiver of the 
special regulation charter rules Docket 
31091; undocketed applications of var¬ 
ious direct and indirect air carriers for 
waivers of the Board’s Economic and 
Special Regulations. 

By applications filed during the 
period July 6. 1977, through March 24, 
1978, various direct and indirect air 
carriers have requested waivers of the 
Board's Special and Economic Regula¬ 
tions in order to (1) sell one-way 
charters (or to intermingle passen¬ 
gers); (2) sell large numbers of ABC 
seats within the advance booking 
period; (3) offer discounts on ABC’s’ 

(4) eliminate the minimum group size 
requirement on ABC’s and OTC’s; and 

(5) defer payment to the carrier for 
split charters until 15 days before de¬ 
parture. These requests are summa¬ 
rized <n Attachment A. 1 * Many of these 
proposals are being considered by the 
Board as permanent rule changes in a 
Notice of Proposed Rulemaking 
(SPDR-64, Docket 32242), issued 
March 14, 1978 (43 FR 11215). 

In support of these requests all of 
the applicants argued that the compe¬ 
tition of recently instituted discount 
fares on scheduled service is reducing 
their sales and. without immediate 
relief from the Board, will likely drive 
out of particular markets and lead to 
irreparable financial damage. 

After reviewing the arguments of 
the 10 applicants, we tentatively have 
decided to grant them, as well as all 
other direct and indirect air carriers, a 
blanket waiver authorizing (1) the sale 
of one-way ABC’s;* * (2) the sale of 
ABC’s up to time if departure; (3) dis¬ 
counts on ABC’s* (4) operation of 


•These ten waiver applications have been 
consolidated into this new Docket 32397. 

*By permitting the sale of one-way ABC’s, 
we are authorizing tour operators both to 
market one-way charters, i.e., those with no 
provision for return transportation; and to 
seU one-way seats on round-trip flights. We 
are not, however, authorizing the sale of 
round-trip or one-way seats with “open 
return dates,” i.e., where the operator sells 
return transportation for which the pur¬ 
chaser does not designate a particular 
return flight. 

•Such discounts must comply with section 
404(b) of the Federal Aviation Act of 1958, 


ABC’s. ITC's, and OTC’s with no mini- 
mum group size requirements; 4 (5) 
conversion of empty seats on existing 
OTC and ITC programs to ABCs 
-without having to refile prospectuses; 1 * 
and (6) payment to the direct air carri¬ 
er 15, rather than 30, days before de¬ 
parture on split charters. This blanket 
authority does not include the sale of 
one-way ABC’s or elimination of the 
ABC advance purchase and minimum 
group size requirements for flights op¬ 
erated to the United Kingdom.* 

Since the inception of the Super 
Saver, Laker Skytrain, and various 
other competing scheduled discount 
fares, we have recognized the need to 
remove unnecessary restrictions on 
charters to maintain their ability to 
compete with scheduled service. In 
this vein, we issued interim charter lib¬ 
erations in December 1977 (SPR-142), 
and recently issued a Notice of Pro¬ 
posed Rulemaking (SPDR-64) to liber¬ 
alize charters further. These rulemak¬ 
ings developed from our belief that 
charters are a stimulant to competi¬ 
tion in the air transportation industry, 
and that reasonable steps should be 
taken to aid their continued operation. 

There is a growing body of evidence 
that charter operators and supplemen¬ 
tal air carriers may need some form of 
immediate relief if they are to remain 
competitive with scheduled low-fare 
service. 7 On the basis of this informa¬ 
tion, we tentatively see no reason to 
allow charter operators to suffer sub¬ 
stantial financial losses simply because 
our rulemaking procedures require so 
much time. Moreover, we do not be¬ 
lieve that the public should be de¬ 
prived of any travel opportunities, par¬ 
ticularly during the upcoming summer 
months, which charter operators could 
offer if such restrictions were re¬ 
moved. In light of these special and 
unusual circumstances, we tentatively 
believe it is in the public ipterest to 
grant a blanket waiver as described 
above. 


as amended, which prohibits “unjust dis¬ 

crimination.” 

4 With respect to charter depository re¬ 
quirements, we would require the depository 
bank to maintain a separate accounting for 
each charter group, te., all participants fol¬ 
lowing the same itinerary. 

•Such conversions are conditioned on no¬ 
tification by the direct and indirect air car¬ 
riers to the Board's Supplementary Services 
Division within 5 days of such changes and 
on receipt of appropriate amendments to 
the bond coverage, if necessary. 

•On March 17. 1978, the UJS. and U.K. 
tentatively agreed on standards for operat¬ 
ing charters between the two countries. 
These standards Include advance purchase, 
round-trip, and minimum contract size re¬ 
quirements. Waiver of these provisions are 
best handled in the context of that agree¬ 
ment. 

1 A report which summarizes and critiques 
data received by the Board's staff from 
charter carriers and tour operators on the 
state of the charter industry Is available in 
this Docket. 
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However, before we issue an order 
granting such a blanket waiver, we win 
allow all interested parties the oppor¬ 
tunity to comment on this proposal in 
an oral argument on April 18, 1978, at 
10 am. Specifically, we are soliciting 
empirical evidence which supports 
grants or abandon of the blanket 
waiver of modification of any or all of 
its provisions. 

Accordingly , it is ordered That: 1. All 
interested parties are invited to par¬ 
ticipate in an oral argument on April 
18, 1978, at 10 a.m., the purpose of 
which is to support or refute the 
Board's tentative findings and conclu¬ 
sions stated here. Parties Interested in 
participating in the oral argument 
should contact the Secretary by April 
14, 1978: and 

2. Parties who wish to submit to the 
Docket Section written material for 
use in their oral argument should do 
so by April 14, 1978. Such summaries 
should be no longer than 10 typewrit¬ 
ten pages. 

This order shall be published in the 

Federal Register. 

By the Civil Aeronautics Board. 8 

PmrLLis T. Kaylor, 
Secretary. 

Attachment A 

PENDING REQUESTS FOR ONE-WAY/INTERMIN¬ 
GLING AUTHORITY, ELIMINATION OF THE AJ> 

VANCE PURCHASE AND MINIMUM GROUP SIZE 

REQUIREMENTS, AND DISCOUNTS ON ABC'S 

1. Trans International Airlines, Inc. ( TIA) 
and Orient Charter Tours (Orient). On No¬ 
vember 22, 1977, TIA and Orient requested 
a waiver of Part 371 to allow the sale of one¬ 
way ABC seats and the intermingling of 
round-trip ABC passengers on a aeries of 45 
flights between the U.S. and Hong Kong 
during the period January 9, 1978—January 

3. 1979. TLA and Orient stated that the ma¬ 
jority of traveUers in this market are ethnic 
and prefer to buy one-way, rather than 
round-trip, flights; and that some recently 
Instituted forms of scheduled service, the 
Pan Am Budget Fare In particular, are un¬ 
dermining the viability of the TLA/Orient 
charter program. 

On December 29, the Deputy Director, 
Bureau of Operating Rights, denied the re¬ 
quested authority on the basis that the 
Board had recently liberalized the charter 
regulations In a number of ways to uniform¬ 
ly benefit all charter operations; that the 
factors described by TIA and Orient did not 
warrant the grant of additional authority to 
an Individual tour operator or in a single 
niarket; and that, In the process of adopting 
the various rule amendments as Interim 
measures, the Board considered and decided 
not to permit intermingling, concluding that 
this proposal (as well as one-way charters) 
required closer examination. 

On January 5, 1078. TIA and Orient peti¬ 
tioned the Board for review and reversal of 
the staff action. 

2. Trans International Airlines, Inc. (TIA) 
ond Council on International Educational 
Exchange, Inc . (ClEE). By application filed 
January 24, 1978, CIEE and TIA requested a 


•All members concurred. 


waiver of Part 371 to enable them to Inter¬ 
mingle passengers on overseas trips of great¬ 
er than 8 weeks duration on their 1978 ABC 
program. CIEE and TIA maintained that 
such authority would enable them to satisfy 
the unique travel demands of students and 
teachers whose lengthy vacation and leave 
allotments are not readily adaptable to the 
two or four week patterns of most charter 
itineraries. Further, the applicants contend¬ 
ed that the Intermingling practice could al¬ 
leviate the hardships which ABC partici¬ 
pants with extended stays abroad may expe¬ 
rience when unforeseen problems require 
return home earlier than expected. CIEE re¬ 
quested expeditious consideration of this re¬ 
quest so that, if the waiver is granted. Inter¬ 
mingling can be instituted from the outset 
of solicitation for their 1978 program. 

3 SIT A World Travel, Inc. ( SITA). On 
March 2. 1978, SITA filed a waiver request¬ 
ing authority to offer one-way ABCs on its 
1978 San Francisco-Manlla program. SITA 
states that since January, scheduled carriers 
in this market have been marketing one-way 
budget fares and, as a result, SITA's sales 
have dramatically declined. Therefore, 
SITA now believes that without authority 
to sell one-way flights, they will not be able 
to recapture their share of the market and 
thus will be forced to cancel the program. 
SITA believes that such cancellation in a 
market which has traditionally been served 
primarily by scheduled carriers would erase 
charters from that market for many years. 

4. Trans International Airlines, Inc. (TIA). 
By application filed July 8. 1977 (in Docket 
31091), TIA requested authority to permit 
its charter operators to sell 40 percent of 
the seats on any charter flight between the 
DA and the U.K. on a oneway basis be¬ 
tween the date of filing the passenger mani¬ 
fest and the departure date. * This request, 
which was filed in conjunction with a peti¬ 
tion for rulemaking for essentially Identical 
authority,* was prompted by the Board’s 
authorization (Order 77-6-68) of the Laker 
Skytraln. TIA stated that, in order to 
remain viable in this market, charter opera¬ 
tors must have the ability to sell last 
minute, one-way seats. Without such au¬ 
thority, operators would no longer be will¬ 
ing to commit themselves to charter con¬ 
tracts which in turn would severely disad¬ 
vantage the supplemental carriers. 

5. Nationwide Leisure Corporation (NLO. 
Also in response to the Laker Skytraln. NLC 
on August 2, 1977, requested a waiver of 
Part 371 of the Board's regulations to allow 
it to sell, at discount prices, between 40 and 
80 round-trip seats on ABCs to Europe and 
the Caribbean within 8 hours of departure. * 
NLC filed a petition for rulemaking in 
Docket 31048 1 * * 4 requesting similar authority 
to conduct these operations, which NLC 
calls the “American Challenge." The sub¬ 
ject waiver request asked for immediate au¬ 


1 After this waiver was filed, the deadline 
for filing ABC passenger lists for European 
flights was reduced from 45 to 15 days 
(SPR-142) and the OTC passenger list re¬ 
quirement was abolished (SPR-139). 

■Docket 31092, which will now be consid¬ 
ered in the upcoming rulemaking to liberal¬ 
ize charters. 

* NLC chose 40 seats as the minimum be¬ 
cause this corresponded with the minimum 
group size requirement for ABCs. Since 
then, the required minimum group size has 
been reduced to 20. 

4 Now being considered in the rulemaking 
to liberalize charters. 


thority to initiate the American Challenge 
pending the Board s decision on the rule- 
making. Since, at that time, implementation 
by scheduled carriers of the Skytraln, 
Budget Fares. Super Apex, and Stand-by 
Fares was imminent. NLC wanted authority 
to market a competitive charter mode which 
would keep them in the UJS.-U.K. market. 
NLC claimed that they and all other charter 
operators would be “quicksanded by the 
Board's rulemaking procedures" while the 
scheduled carriers Implemented these var¬ 
ious discount fares. 

6. Arthur Frommer Charters, Inc. ( From- 
mer). On March 24. 1978, Frommer request¬ 
ed a waiver of the provisions of Parts 371 
and 37fta to allow the sale of ABCs up to 
flight time, elimination of the minimum 
groups size requirement for ABC's and 
OTC's, and carriage of one-way ABC and 
OTC passengers on its programs to London, 
Amsterdam and Paris. Frommer argued 
that this type of authority, which is being 
considered in the Board's Notice of Pro¬ 
posed Rulemaking (EDR-348/SPDR-64), 
would be more beneficial to both the opera¬ 
tor and the public IX it could be implement¬ 
ed during the 1978 peak travel period. 
Frommer also argued that allowing these 
liberalizing measures to be employed in the 
U.S.-Netherlands market, where country-of- 
ortgin rules for charters are now in effect, 
would encourage other countries, such as 
the U.K. and France, to establish similar 
country-of-origin agreements. 

7. Continental Express, Inc. (Conner). By 
application filed March 24, 1978, Connex re¬ 
quested authority to sell ABCs up to flight 
time, eliminate the minimum group size re¬ 
quirements for ABC’s and ITC’s, and sell 
one-way ABC’s and ITC's. Connex limited 
this request to 24 flights between Los Ange¬ 
les and Amsterdam to be operated by KLM 
during the period May 5-October 29, 1978. 
Connex argued that charter operators 
should be allowed to capitalize on the recent 
county-of-origin agreement between the 
UB. and the Netherlands by offering liber¬ 
alized charters to that country, and that 
this would benefit both the public and the 
operator. 

8. Davis Agency, Inc. (DAD. DAI filed a 
waiver on February 14, 1978, requesting au¬ 
thority to offer its ABC’s at a discount of 
$40 for children under 12 and a discount of 
90 percent for Infants under 2 . 4 DAI argues 
that the Board’s recent decision (SPR-136) 
authorizing free or reduced-rate transporta¬ 
tion for travel agents on Special Regulation 
charters contradicts its traditional position 
that all air-only ABC passengers must pay 
the same price for the flight Further. DAI 
noted that the Board allows children’s dis¬ 
counts on air-only OMPC's and also on 
OTC's where such discounts can be Justified 
as reduced ground accommodation prices 
for children. For these reasons. DAI believes 
that tour operators should be able to offer 
children’s discounts to compete with those 
offered on transatlantic economy and Apex 
fares. 

9. Elkin Tours. Inc. (Elkin). On February 
22, 1978, Elkin filed a waiver request almost 
identical to that filed by DAI. 

PENDING REQUEST TO WAIVE SECTION 307.13 

10. Duncan Tours, Inc., Davis Agency, and 
United Air Lines, Inc. On March 24. 1978, 
Duncan. Davis, and United requested a 


•The Board has traditionally held that 
children under 2 years of age not occupying 
a seat may fly for free. 
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waiver of section 207.13(b) of the Economic 
Regulations to permit them, for a program 
of charters to Hawaii where Duncan and 
Davis would each split charter half of a 
United aircraft, to pay United 7. rather 
than 30 days before departure. Duncan and 
Davis state that each originally planned to 
operate planeload, rather than split, 
charters but were forced to charter fewer 
seats because of the decrease in their sales 
due to the deep-discount scheduled fares to 
Hawaii. Duncan states that it will not have 
sufficient funds in its escrow account to pay 
United 30 days before each flight (because 
most of its sales to participants take place 
less than 30 days before departure), and 
absent the requested authority, will be 
forced to cancel the entire charter program. 

CFR Doc. 78-10232 Piled 4-13-78; 8:45 ami 


[ 6320 - 01 ] 

[Docket 32398; Order 78-4-50] 

SUPPLEMENTAL CARRIER RLL-UP CASE 
Order Institvting Investigation 

Adopted by the Civil Aeronautics 
Board at its office in Washington, D.C. 
on the 11th day of April 1978. 

Introduction. We are today begin¬ 
ning an examination of whether the 
public convenience and necessity re¬ 
quire the grant of individually ticketed 
authority to supplemental carriers for 
the purpose of filling up seats on 
flights otherwise reserved for charter 
passengers. Our decision to begin this 
investigation stems from two principal 
factors—first, the prospect that grant 
of such “fill-up" authority could be of 
substantial benefit to the traveling 
public and second, that grant of such 
authority may be necessary to provide 
the supplemental industry sufficient 
legal operating flexibility to allow it to 
compete effectively in a rapidly chang¬ 
ing market. 

1. Policy Considerations. We believe 
that the time is ripe to begin an ex¬ 
amination of the need for fill-up au¬ 
thority by supplemental airlines. The 
ability to fill individual seats on 
flights otherwise committed to charter 
service should improve the marketabil¬ 
ity of charters and reduce the poten¬ 
tial for charter flight cancellations or 
the need for charter group consolida¬ 
tions. While we have proposed to allow 
tour group operators, in essence, to fill 
empty seats up to the date of depar¬ 
ture through the elimination of the 
group size and advance purchase re¬ 
quirements, 1 permitting the carriers 
themselves to sell seats should expand 
the market to some degree and allow a 
sharing of the risk of empty seats with 
tour operators. As a result, the load 
factor for flights operated should in¬ 
crease, resulting in an eventual reduc¬ 
tion in the per seat cost of the charter 
flight; also, allowing the direct air car¬ 
rier to share some of the risk may 
reduce the risk of cancellation. 


‘See EDR-348/SPDR-64, March 14, 1978. 


The grant of fill-up authority may 
also be necessary to provide better 
competitive opportunities for supple¬ 
mental airlines. The purpose is not to 
protect a class of competitors, but 
rather to remove regulatory barriers 
to their competition. The barriers in 
this case are now imposed on only one 
class. While scheduled carriers have 
considerable flexibility to operate 
both scheduled and charter service, as 
well as to offer charter-like service on 
their scheduled flights, supplemental 
carriers are limited to charter service. 
Partly in response to the competitive 
spur provided by charter carriers, 
scheduled carriers have recently 
begun to offer very low scheduled 
fares. Our regulatory policies are also 
partly responsible for this trend and 
we have every intention to continue 
those policies. But, meanwhile, charter 
carriers are not free to offer scheduled 
service and, because of that constraint, 
are extremely restricted in their abili¬ 
ty to compete with scheduled carriers 
in a rapidly changing market. To the 
extent we are legally authorized to do 
so, we believe we should seek to main¬ 
tain a fair regulatory balance in order 
to achieve a fair competitive balance. 
The choices we have to strike such a 
balance are essentially two: we can use 
our regulatory powers to discourage 
low scheduled fares, in order to pre¬ 
serve artificially the low-fare market 
for the supplementals— a policy of pro¬ 
tectionism and restrictionism; or, we 
can remove artificial operating restric¬ 
tions from charter carriers to make 
them better able to compete in the 
low-fare market—a policy of liberaliza¬ 
tion and competition. By our action 
today, we are clearly choosing the 
latter course. Our efforts will be di¬ 
rected at creating operating opportu¬ 
nities, not imposing restrictions. And, 
by being receptive to removing the re¬ 
strictions now imposed on supplemen¬ 
tal carriers, we are striving to create a 
regulatory environment in which com¬ 
petition will be successful even if some 
individual competitors are not. 

Changing market factors lead us to 
believe that we must begin our explo¬ 
ration of the need for fill-up authority 
now. We have no precise idea of what 
express conditions should be attached 
to a fill-up program. ACTOA has sug¬ 
gested, in its presentation to us of 
March 21, 1978, that an allowance be 
made so that up to 25 percent of all 
seats on a plane principally carrying 
ABC charter passengers could be sold 
at whatever price is deemed necessary 
to market the empty seats—even on a 
one-way basis—but that advertisement 
of the availability of these seats would 
be prohibited until 30 days before de¬ 
parture. We welcome comments by in¬ 
terested parties on what terms and 
conditions of any fill-up program 
should be. 

2. Legal Considerations . We tenta¬ 
tively conclude that the Board can le¬ 


gally authorize supplemental carriers 
to hold conventional certificates of 
public convenience and necessity 
under section 401(d) (1) or (2) to carry 
fill-up traffic on charter flights oper¬ 
ated under their section 401(dX3) sup¬ 
plemental authority. The Court of Ap¬ 
peals in World Airways v. CAB , 547 
F.2d 659 (D.C. Cir. 1976), concluded 
that a supplemental carrier may re¬ 
ceive a certificate under section 401(d) 
(1) or (2) while it holds its supplemen¬ 
tal certificate. In other words, the 
Court held that the Federal Aviation 
Act allows supplemental carriers to 
become scheduled carriers, and the 
Board currently has before it applica¬ 
tions for scheduled authority by sup¬ 
plemental carriers. It seems to follow, 
therefore, that if sections 401(d) (1) 
and (2) of the Act empower the Board 
to award scheduled authority to sup¬ 
plemental carriers, they empower us 
to award less than full scheduled au¬ 
thority. such as charter fill-up author¬ 
ity on an individually ticketed basis. 
Although the grant of individually 
ticketed fill-up authority in conjunc¬ 
tion with charter flights is clearly 
novel, the Board has in the past grant¬ 
ed such authority to scheduled passen¬ 
ger and cargo operators, and we see no 
legal barrier to awarding it also to sup¬ 
plemental carriers. See Detroit-Boston 
Nonstop Route Proceeding , Order 76- 
9-168, September 30, 1976. pp. 11-12, 
and Domestic Coterminal Points - 
Europe All-Cargo Service Investiga¬ 
tion , 50 C.A.B. 469, 472 (1969). 

3. Procedures. We are today institut¬ 
ing this proceeding to examine wheth¬ 
er the public convenience and necessi¬ 
ty require the grant of individually 
ticketed authority to supplemental 
airlines so that they may fill-up empty 
seats on flights otherwise committed 
to charter services.* We intend to ex¬ 
amine the legal issues first and shall 
require all interested persons to 
submit comments and briefs on those 
issues within 28 days. Reply briefs will 
be due 14 days later. In this connec¬ 
tion, we also expect the briefs to dis¬ 
cuss our legal authority to grant ex¬ 
emption authority to engage In point- 
to-point scheduled service pending the 
outcome of proceedings in which the 
supplemental have requested such 
authority, and exemption authority to 
grant fill-up authority at issue in the 


•In the Transcontinental Low-Fare Route 
Proceeding , Order 77-6-23. June 7, 1977, we 
observed that the question of granting au¬ 
thority to sell individual tickets for avail¬ 
able space on charter nights would require 
a reexamination of traditional concepts and 
rules of charter air transportation which 
was better undertaken in a rulemaking pro¬ 
ceeding rather than a single route case. We 
continue to believe that the problem should 
be approached in a generic fashion, al¬ 
though our current view is that a broad li¬ 
censing investigation rather than a rule- 
making proceeding is the preferable vehicle. 
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proceedings we are instituting through 
this order. The briefs should specifi¬ 
cally discuss what economic circum¬ 
stances warrant the exercise of our ex¬ 
emption authority. We expect the par¬ 
ties to furnish economic data perti¬ 
nent to an analysis of the section 401 
or section 416 issues. See, in this 
regard, Northwest Airlines v. CAB , 539 
F.2d 749 (D.C. Cir. 1976), and the 
Board’s discussion in Pan American 
World Airways, Inc. Coterminal Ex¬ 
emption, 47 C.A.B. 708 (1967). We 
expect the briefs to be as concise as 
possible. 

Accordingly, it is ordered. That: 

1. An investigation is instituted to 
determine whether the public conve¬ 
nience and necessity require the issu¬ 
ance of certificates of public conve¬ 
nience and necessity under section 
401(d) (1) and (2) to carriers now hold¬ 
ing certificates issued under section 
401(d)(3) to enable those carriers to. 
transport individually ticketed passen¬ 
gers on a fill-up basis on flights oper¬ 
ated under the authority of section 
401(d)(3) certificates. 

2. Requests to be placed on the ser¬ 
vice list shall be filed within 10 days of 
the service date of this order. 

3. All interested persons may file, 
and serve upon all parties named in 
the service list, briefs to the Board 
within 28 days after the service date of 
this order, reply briefs may be filed 14 
days later. 

4. Briefs and reply briefs shall ad¬ 
dress the following issues: 

a. Whether the Board may issue a 
certificate under section 401(d) (1) or 
(2) of the Act authorizing the carriage 
of “fill-up" traffic to a carrier holding 
a certificate for supplemental air 
transportation under section 401(d)(3) 
of the Act; 

b. Whether the board may issue an 
exemption under section 416 of the 
Act authorizing supplemental carriers 
to (i) carry individually-ticketed “fill¬ 
up” traffic on flights otherwise operat¬ 
ed for the purpose of transporting 
charter groups, or (ii) transport indi¬ 
vidually-ticketed passengers on sched¬ 
uled flights. 

This order shall be published in the 
Federal Register. 

By the Civil Aeronautics Board. 

Phyllis T. Kaylor, 
Secretary. 

iFR Doc. 78-10231 PUed 4-13-78; 8:45 am] 
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DEPARTMENT OF COMMERCE 

Induitry and Trad* Admlnlrtrotlon 

electronic instrumentation technical 

ADVISORY COMMITTEE 
Partially Clotad Moating 

Pursuant to Section 10<a)(2) of the 
Federal Advisory Committee Act, as 


amended, 5 U.S.C. App. (1976), notice 
is hereby given that a meeting of the 
Electronic Instrumentation Technical 
Advisory Committee will be held on 
Tuesday, May 2, 1978, at 9:30 a.m. in 
Room 3817, Main Commerce Building, 
14th and Constitution Avenue NW., 
Washington, D.C. 

The Electronic Instrumentation 
Technical Advisory Committee was 
initially established on October 23, 
1973. On October 7, 1975 and October 
21, 1977, the Assistant Secretary for 
Administration approved the re- 
charter and extension of the Commit¬ 
tee pursuant to Section 5(c)(1) of the 
Export Administration Act of 1969, as 
amended, 50 U.S.C. App. Section 
2404(c)(1) and the Federal Advisory 
Committee Act. 

The Committee advises the Office of 
Export Administration with respect to 
questions involving (A) technical mat¬ 
ters, (B) worldwide availability and 
actual utilization of production tech¬ 
nology, (C) licensing procedures which 
may affect the level of export controls 
applicable to electronic instrumenta¬ 
tion, including technical data or other 
information related thereto, and (D) 
exports of the aforementioned com¬ 
modities and technical data subject to 
multilateral controls in which the 
United States participates including 
proposed revisions of any such multi¬ 
lateral controls. 

The Committee meeting agenda has 
five parts: 

General Session 

(1) Opening remarks by the Chairman. 

(2) Presentation of papers or comments by 
the public. 

(3) Election of new Chairman. 

(4) Discussion of future work program of 
the Committee. 

Executive Session 

(5) Discussion of matters properly classi¬ 
fied under Executive Order 11652, dealing 
with the U.S. and COCOM control program 
and strategic criteria related thereto. 

The General Session of the meeting 
is open to the public, at which a limit¬ 
ed number of seats will be available. 
To the extent time permits members 
of the public may present oral state¬ 
ments to the Committee. Written 
statements may be submitted at any 
time before or after the meeting. 

With respect to agenda item (5), the 
Assistant Secretary of Commerce for 
Administration, with the concurrence 
of the delegate of the General Coun¬ 
sel, formally determined on October 
21, 1977, pursuant to Section 10(d) of 
the Federal Advisory Committee Act, 
as amended by Section 5(c) of the 
Government In the Sunshine Act, 
Pub. L. 94-409, that the matters to be 
discussed in the Executive Session 
should be exempt from the provisions 
of the Federal Advisory Committee 
Act relating to open meetings and 
public participation therein, because 


the Executive Session will be con¬ 
cerned with matters listed in 5 U.S.C. 
552b(cKl). Such matters are specifical¬ 
ly authorized under criteria estab¬ 
lished by an Executive Order to be 
kept secret in the interests of the na¬ 
tional defense or foreign policy. All 
materials to be reviewed and discussed 
by the Committee during the Execu¬ 
tive Session of the meeting have been 
properly classified under Executive 
Order 11652. All Committee members 
have appropriate security clearances. 

Copies of the minutes of the open 
portion of the meeting will be avail¬ 
able upon written request addressed to 
the Freedom of Information Officer, 
Industry and Trade Administration, 
Room 3012, UB. Department of Com¬ 
merce, Washington. D.C. 20230. 

For further information, contact Mr. 
Charles C. Swanson, Director, Oper¬ 
ations Division, Office of Export Ad¬ 
ministration, Industry and Trade Ad¬ 
ministration, Room 1617M, U.S. De¬ 
partment of Commerce, Washington, 
D.C. 20230, telephone: A/C 202-377- 
4196. 

The complete Notice of Determina¬ 
tion to close meetings or portions 
thereof of the series of meetings of 
the Electronic Instrumentation Tech¬ 
nical Advisory Committee and of any 
subcommittees there-of was published 
in the Federal Register on October 
28, 1977 (42 FR 56767). 

Dated: April 11,1978. 

Rauer H. Meyer, 
Director ; Office of Export Ad¬ 
ministration, Department of 
Commerce. 

[FR Doc. 78-10005 Filed 4-13-78; 8:45 am] 

HARDWARE SUBCOMMITTEE OF THE COMPUT¬ 
ER SYSTEMS TECHNICAL ADVISORY COM¬ 
MITTEE 

Gos«d Meeting 

Pursuant to Section 10(a)(2) of the 
Federal Advisory Committee Act, as 
amended, 5 U.S.C. App. (1976), notice 
is hereby given that a meeting of the 
Hardware Subcommittee of the Com¬ 
puter Systems Technical Advisory 
Committee will be held on Tuesday, 
May 9, 1978, at 9 a.m. in Room 3817, 
Main Commerce Building, 14th and 
Constitution Avenue NW., Washing¬ 
ton, D.C. 

The Computer Systems Technical 
Advisory Committee was initially es¬ 
tablished on January 3, 1973. On De¬ 
cember 20, 1974 and January 13, 1977, 
the Assistant Secretary for Adminis¬ 
tration approved the recharter and ex¬ 
tension of the Committee, pursuant to 
Section 59(c)(1) of the Export Admin¬ 
istration Act of 1969, as amended, 50 
U.S.C. App. Sec 2404(c)(1) and the 
Federal Advisory Committee Act. The 
Hardware Subcommittee of the Com¬ 
puter Systems Technical Advisory 
Committee was established on July 8, 
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1975, with the approval of the Direc¬ 
tor. Office of Export Administration, 
pursuant to the Charter of the Com¬ 
mittee. 

The Committee advises the Office of 
Export Administration with respect to 
questions involving (A) technical mat¬ 
ters. (B) worldwide availability and 
actual utilization of production tech¬ 
nology. (C) licensing procedures which 
affect the level of export controls ap¬ 
plicable to computer systems, includ¬ 
ing technical data or other informa¬ 
tion related thereto, and (D) exports 
of the aforementioned commodities 
and technical data subject to multilat¬ 
eral controls in which the United 
States participates including proposed 
revisions of any such multilaterial con¬ 
trols. The Hardware Subcommittee 
was formed to continue the work of 
the Performance Characteristics and 
Performance Measurements Subcom¬ 
mittee, pertaining to (a) Maintenance 
of the processor performance tables 
and further investigation of total sys¬ 
tems performance; and (b) Investiga¬ 
tion of array processors in terms of es¬ 
tablishing the significance of these de¬ 
vices and determining the dfferences 
in characteristics of various types of 
these devices. 

The Subcommittee will meet only in 
Executive Session to discuss matters 
properly classified under Executive 
Order 11652, dealing with the U.S. and 
COCOM control program and strate¬ 
gic criteria related thereto. 

Written statements may be submit¬ 
ted at any time before or after the 
meeting. 

The Acting Assistant Secretary of 
Commerce for Administration, with 
the concurrance of the delegate of the 
General Counsel, formally determined 
on January 27. 1977. pursuant to Sec¬ 
tion 10(d) of the Federal Advisory 
Committee Act, as amended by Sec¬ 
tion 5(c) of the Government in the 
Sunshine Act, Pub. L. 94-409, that the 
matters to be discussed during the 
meeting should be exempt from the 
provisions of the Federal Advisory 
Committee Act relating to open meet¬ 
ings and public participation therein, 
because the meeting will be concerned 
with matters listed in 5 U.S.C. 
552b(c)(l). Such matters are specifical¬ 
ly authorized under criteria estab¬ 
lished by an Executive Order to be 
kept secret in the interests of national 
defense or foreign policy. All materials 
to be reviewed and discussed by the 
Subcommittee during the meeting 
have been properly classified under 
Executive order 11652. All Subcommit¬ 
tee members have appropriate security 
clearances. 

For further information, contact Mr. 
Charles C. Swanson, Director. Oper¬ 
ations Division, Office of Export Ad¬ 
ministration, Industry and Trade Ad¬ 
ministration, Room 1617M, U.S. De¬ 
partment of Commerce, Washington, 


D.C. 20230. telephone: A/C 202-377- 
4196. 

The complete Notice of Determina¬ 
tion to close meetings or portions 
thereof of the series of meetings of 
the Computer Systems Technical Ad¬ 
visory Committee and of any Subcom¬ 
mittees thereof, was published in the 
Federal Register on February 2. 1977 
(42 FR 6374). 

Dated: April 11, 1978. 

Rauer H. Meyer, 
Director, Office of Export Ad¬ 
ministration, Bureau of Trade 
Regulation, Department of 
Commerce . 

[FR Doc. 78-10004 Filed 4-13-78; 8:45 ami 


[ 3510 - 22 ] 

Notional Oceanic and Atmospheric 
Administration 

MARINE FISHERIES AOVISORY COMMITTEE 
Public Meetings 

Pursuant to section 10(a)(2) of the 
Federal Advisory Committee Act, 5 
U.S.C., Appendix I, notice is hereby 
given of meetings of the Marine Fish¬ 
eries Advisory Committee (MAFAC) 
and subcommittee. The committee 
meeting (MAFAC XX) will be held on 
Wednesday and Thursday. May 3 and 
4, 1978, in Room 4830 of the Depart¬ 
ment of Commerce Building, 14th 
Street between E Street and Constitu¬ 
tion Avenue NW., Washington, D.C., 
with meetings starting at 8:30 a.m. Ad¬ 
journment is planned for 11:30 a.m. 
Thursday. 

A subcommittee will meet Tuesday, 
May 2, 1978, at 1 p.m. in Room 4830 of 
the Department of Commerce Build¬ 
ing, to consider budget priorities of 
the National Marine Fisheries Service 
as they relate to implementation of 
the Eastland Resolution and the Na¬ 
tional Fisheries Plan. 

Agenda items include: NOAA Marine 
Sanctuaries Program; a broad discus¬ 
sion of fisheries development to in¬ 
clude what NMFS can and cannot do. 
Congressional and Industry initiatives, 
reasons for organic fisheries develop¬ 
ment legislation, and discussion units 
on underutilized species research, de¬ 
velopment and promotion, financial 
assistance, other industry and consum¬ 
er services, and inspection and product 
quality; reports of Subcommittees on 
FCMA amendments and NMFS 
Budget Priorities/Eastland Resolu¬ 
tion/National Plan implementation; 
and other miscellaneous items. 

The committee and subcommittee 
meetings are open to the public and 
there will be seating for approximate¬ 
ly 20 public members available on a 
first come, first served basis. Members 
of the public having an interest in spe¬ 
cific items for discussion are advised 
that agenda changes are at times 


made prior to the meeting. To receive 
information on changes, if any, made 
to the agenda, interested members of 
the public should contact: 

Ms. Phyllis Bentz, Marine Fisheries Adviso¬ 
ry Committee. National Oceanic and At¬ 
mospheric Administration, National 
Marine Fisheries Service, Washington. 
D.C. 20235, telephone area code 202-634- 
7355. 

At the discretion of the chairman, 
interested members of the public may 
be permitted to speak at times which 
allow an orderly conduct of committee 
business, and a reasonable time rela¬ 
tionship betw'een the committee’s dis¬ 
cussion of a given subject, and com¬ 
ments to that same subject by a 
member of the public. 

Interested members of the public 
who wish to submit written comments 
should do so at the address noted 
above. To receive due consideration 
and facilitate their inclusion In the 
record of the meeting, wnritten state¬ 
ments should be received within 10 
days after the close of the committee 
meeting. 

Dated: April 11. 1978. 

J ACK W. Gehringer, 
Deputy Director, National 
Marine Fisheries Service. 
[FR Doc. 78-9949 Filed 4-13-78; 8:45 am) 


[ 3510 - 22 ] 

MID ATLANTIC FISHERY MANAGEMENT 
COUNCIL 

Public Mealing 

The Mid Atlantic Fishery Manage¬ 
ment Council, established by section 
302 of the Fishery Conservation and 
Management Act of 1976 (Pub. L. 94- 
265), will meet May 10 and 11, 1978 at 
Golden Eagle Motor Inn, Philadelphia 
Avenue on the Beach. Cape May. N.J. 
08204. The meeting starts at 9 a.m. on 
May 10 and will adjourn about 3 p.m. 
on May 11. 

Proposed Agenda: (1) Shark Manage¬ 
ment Plan; (2) Bluefish Management 
Plan; (3) Butterfi6h Management 
Plan; and (4) Other Administrative 
Matters. 

Meeting is open to the public. For 
more information on seating, changes 
to the agenda, or written comments, 
contact John C. Bryson, Executive Di¬ 
rector. Mid Atlantic Fishery Manage 
ment Council, North and New Streets. 
Room 2115, Federal Building, Dover, 
Del. 19901, telephone 302-674-2331. 

Dated: April 10. 1978. 

Jack W. Gehringer, 
Deputy Director, 

National Marine Fisheries Service. 

[FR Doc. 78-9922 Filed 4-13-78; 8:45 am) 
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[6820-33] 

COMMITTEE FOR THE PURCHASE 
FROM THE BLIND AND OTHER SE¬ 
VERELY HANDICAPPED 

PROCUREMENT LIST 1978 
Proposed Addition 

AGENCY: Committee for Purchase 
from the Blind and Other Severely 
Handicapped. 

ACTION: Proposed Addition to Pro¬ 
curement List. 

SUMMARY: The Committee has re¬ 
ceived a proposal to add to procure¬ 
ment List 1978 a commodity to be pro¬ 
duced by workshops for the blind and 
other severely handicapped. 

COMMENTS MUST BE RECEIVED 
ON OR BEFORE: May 17, 1978. 

ADDRESS: Committee for Purchase 
from the Blind and Other Severely 
Handicapped, 2009 14th Street North, 
Suite 610, Arlington, Va. 22201. 

FOR FURTHER INFORMATION 

CONTACT: 

C. W. Fletcher. 703-557-1145. 

SUPPLEMENTARY INFORMATION: 
This notice is published pursuant to 41 
U.S.C. 47(a)(2), 85 Stat. 77. 

IX the Committee approves the pro¬ 
posed addition, all entities of the Fed¬ 
eral Government will be required to 
procure the commodity listed below 
from workshops for the blind or other 
severely handicapped. 

It is proposed to add the following 
commodity to Procurement List 1978, 
November 14. 1977 (42 FR 59015): 

Class 6230 

Light, Desk. Fluorescent. 6230-00-682-3423, 
for GSA Regions 1, 4 (excluding Duluth, 
Ga. depot), 6. 

Class 7510 

Binder. Note Pad (Memo), 7510-00-053- 

5591. 

C. W. Fletcher, 
Executive Director. 
tFR Doc.78-9953 Filed 4-13-78; 8:45 am) 


[6820-33] 

PROCUREMENT LIST 1978 
Delation 

AGENCY: Committee for Purchase 
from the Blind and Other Severely 
Handicapped. 

ACTION: Deletion from Procurement 

List. 

NUMMARY: This action deletes from 
Procurement List 1978 a service pro¬ 
vided by workshops for the blind or 
otiier severely handicapped. 

EFFECTIVE DATE: April 14, 1978. 

ADDRESS: Committee for Purchase 
Irom the Blind and Other Severely 


Handicapped, 2009 14th Street North, 
Suite 610, Arlington, VA. 22201. 

FOR FURTHER INFORMATION 
CONTACT: 

C. W. Fletcher. 703-557-1145. 

SUPPLEMENTARY INFORMATION: 
On February 17, 1978, the Committee 
for Purchase from the Blind and 
Other Severely Handicapped pub¬ 
lished a notice (43 FR 6992) of pro¬ 
posed deletion from Procurement List 
1978, November 14, 1977 (42 FR 

59015). 

After consideration of the relevant 
matter presented, the Committee has 
determined that the service listed 
below is no longer suitable for pro¬ 
curement by the Federal Government 
under 41 U.S.C. 46-48(c), 85 Stat. 77. 

Accordingly, the following service is 
hereby deleted from Procurement List 
1978: 

SIC 7641 

Furniture Rehabllitat&tion (Wood Only). 
All Federal Agencies, Cleveland, Ohio, 
plus 25-mlle radius (SH). 

C. W. Fletcher, 
Executive Director. 
[FR Doc. 78-9954 Eiled 4-13-78: 8:45 am) 


[ 6820 - 33 ] 

PROCUREMENT LIST 1978 
Addition* 

AGENCY: Committee for Purchase 
from the Blind and Other Severely 
Handicapped. 

ACTION: Additions to Procurement 
List. 

SUMMARY: This action adds to Pro¬ 
curement List 1978 a commodity to be 
produced by and a service to be pro¬ 
vided by workshops for the blind or 
other severely handicapped. 

EFFECTIVE DATE: April 14, 1978. 

ADDRESS: Committee for Purchase 
from the Blind and Other Severely 
Handicapped, 2009 14th Street North, 
Suite 610, Arlington, Va. 22201. 

FOR FURTHER INFORMATION 
CONTACT: 

C. W. Fletcher. 703-557-1145. 

SUPPLEMENTARY INFORMATION: 
On January 6, 1978 and January 13, 
1978 the Committee for Purchase 
from the Blind and Other Severely 
Handicapped published notices (43 FR 
1117) and (43 FR 1881) of proposed ad¬ 
ditions to Procurement list 1978, No¬ 
vember 14, 1977 (42 FR 59015). 

After consideration of the relevant 
matter presented, the Committee has 
determined that the commodity and 
the service listed below are suitable 
for procurement by the Federal Gov¬ 
ernment under 41 U.S.C. 46-48(c), 85 
Stat. 77. 


Accordingly, the following commod¬ 
ity and service are hereby added to 
Procurement List 1978: 

SIC 0782 

Grounds Maintenance, Air Route Traffic 
Control Center. Federal Aviation Adminis¬ 
tration, Ronkonkoma, N.Y. (SH). 

Class 8465 

Hood. Sleeping Bag (IB). 8465-00-518-2769. 

C. W. Fletcher. 
Executive Director. 
[FR Doc. 78-9955 Filed 4-13-78; 8:45 ami 


[ 3910 - 01 ] 

DEPARTMENT OF DEFENSE 

Department of the Air Force 
AIR FORCE DEPARTMENTAL HEADQUARTERS 

Negative Determination far Proposed 
Realignment/Reduction 

April 12, 1978. 

On April 12. 1978 the Secretary of 
the Air Force announced a decision to 
realign and reduce the Air Force De¬ 
partmental Headquarters and other 
U.S. Air Force activities In the Nation¬ 
al Capital Region. In accordance with 
the requirements of the National Envi¬ 
ronmental Policy Act. the potential 
environmental impacts were analyzed 
prior to the decision and a Formal En¬ 
vironmental Assessment (FEA) pre¬ 
pared. At^er careful review of the 
FEA, it was determined that no signifi¬ 
cant impact on the quality of the 
human environment would result from 
the proposed realignment/reduction. 
The reasons for this conclusion are set 
out in the following Negative Determi¬ 
nation. 

Negative Determination for the Proposed 

Realignmknt/Reduction of Air Force 

Departmental Headquarters 

April 10. 1978. 

Proposed Action 

The US. Air Force proposes to realign/ 
reduce Its Departmental Headquarters and 
certain field activities. The overall objective 
of this proposal is to increase management 
cohesiveness and effectiveness by consoli¬ 
dating. eliminating, or transferring various 
departmental functional activities. Addition¬ 
al specific objectives are to: Reduce Air 
Force Departmental Headquarters by 20 to 
25 percent; vacate the Forrestal Building; 
reduce the Air Force .presence in the Na¬ 
tional Capital Region (NCR); and relocate 
Air Force people to Air Force bases to the 
extent practical. 

Specific actions associated with this pro¬ 
posal are as follows: 

An AF Service Information and News 
Center (AFSINC) would be established at 
Kelly AFB, Tex. The manpower authoriza¬ 
tions would come from Tinker AFB. Okla. 
and the NCR. 

An AF Intelligence Center (AFIC) would 
be established to absorb AF Security Service 
at Kelly AFB, Tex. This action would dises¬ 
tablish the AF Security Service as a major 
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command and the AP Intelligence Service as 
a Separate Operating Agency. The added 
manpower authorizations would come from 
the NCR. 

An AF Medical Center (AFMC) would be 
established at Brooks APB, Tex. The added 
manpower authorizations would come from 
the NCR. 

An AP Manpower and Personnel Center 
(AFMPC) would be established at Randolph 
AFB, Tex. The added manpower authoriza¬ 
tions would come from the NCR. 

The Community College of the Air Force 
would be relocated from San Antonio, Tex. 
to the Montgomery, Ala. area. 

The net impact on the San Antonio area 
from all portions of this proposed action 
would be an increase of approximately 335 
military and 215 civilian manpower authori¬ 
zations and an estimated 1600 dependents. 

An AF Engineering and Services Center 
(AFESC) would be established at Tyndall 
AFB, Fla. The added manpower authoriza¬ 
tions would come from Kelly AFB, Tex., 
and the NCR. It would include approxi¬ 
mately 60 military and 110 civilian manpow¬ 
er authorizations and an estimated 525 de¬ 
pendents. 

An AF Legal Services Center (AFLSC) 
would be established at Wright-Patterson 
AFB, Ohio. The approximately 55 military 
and 45 civilian manpower authorizations 
would come from the NCR. Also approxi¬ 
mately 30 military and 20 civilian manpower 
authorizations associated with logistics mis¬ 
sions would be transferred to HQ AFLC. An 
estimated 440 dependents would also be 
added. 

An AF Inspector General Activities 
Center (AFIGAC) would be established at 
Kirtland AFB, N. Mex. The approximately 
400 military and 100 civilian manpower au¬ 
thorizations would come from the NCR. An 
estimated 1,400 dependents would also be 
added. 

Responsibility for cryptologic training 
(along with Goodfellow AFB, San Angelo, 
Tex., would be transferred from AF Securi¬ 
ty Service to Air Training Command. No 
manpower authorizations would be trans¬ 
ferred. 

The Air Force also proposes to reassign 
several of its Separate Operating Agencies 
or their functions. The Air Force Data 
Automation Agency would become a subor¬ 
dinate unit of the Air Force Communica¬ 
tions Service. The Air Force Academy would 
report directly to HQ USAF. The Air Force 
Reserve Personnel Center would become an 
organizational element of the Air Force Re¬ 
serve, which would continue to report di¬ 
rectly to HQ USAF. No manpower authori¬ 
zations would be transferred. 

Reassign and relocate certain other mis¬ 
sion associated functions from the NCR to 
the appropriate major commands. This will 
reassign selected History functions to HQ 
Air University with no relocation of man¬ 
power. relocate selected Operations func¬ 
tions to HQ Tactical Air Command, Langley 
AFB, Va.; and to HQ Strategic Air Com¬ 
mand, Offutt AFB, Nebr.; and selected com¬ 
munications and audiovisual functions to 
HQ Air Force Communications Service and 
HQ Military Airlift Command, respectively, 
at Scott AFB, Ill. The manpower authoriza¬ 
tions would all come from the NCR and be 
approximately 10 for Langley AFB, 5 for 
Offutt AFB. and 40 for Scott AFB. 

Environmental Evaluation 

After careful review of the Formal Envi¬ 
ronmental Assessment, I have concluded 


that the proposed action and its alternatives 
will not have a significant effect on the 
quality of the human environment and is 
not likely to be highly controversial with 
regard to its environmental impacts. Thus 
an Environmental Impact Statement need 
not be prepared for filing with the Environ¬ 
mental Protection Agency. This determina¬ 
tion is based on the following consider¬ 
ations: 

a. National Capital Region. The environ¬ 
mental and socio-economic impact of the 
candidate proposal which w f ould result in 
the loss of approximately 5,800 persons may 
cause a minor and short-lived decrease in 
the demand for water and the generation of 
wastewater, air pollutants, and solid wastes. 
The population decrease would be offset by 
approximately one months projected 
growth. The impacts on employment, hous¬ 
ing. local government revenues, schools, 
etc., would be spread over the entire region 
and would be detrimental but insignificant¬ 
ly so. 

b. San Antonio, Tex. The implementation 
of the candidate proposal would result in an 
increase of approximately 2,150 persons in 
the San Antonio area. This is equivalent to 
approximately two months projected net 
growth. The increased demand for water is 
well within the current capacity of the 
system. The additional wastewater, air pol¬ 
lutants, and solid wastes which would be 
generated should not noticeably degrade 
the existing environmental quality. 

The socio-economic impacts of the candi¬ 
date action are considered to be essentially 
favorable although not of sufficient magni¬ 
tude to significantly Impact a metropolitan 
area the size of San Antonio. There should 
be a small decrease in current unemploy¬ 
ment; increase in local government revenue; 
increase in demand for housing; small in¬ 
crease in public school enrollment. The 
latter two increases are well within the ca¬ 
pacity of the current housing and school 
systems to absorb. 

c. Alburquerque, New Mex. The implemen¬ 
tation of the candidate proposal would 
result in an increase of approximately 1,900 
persons in the Albuquerque area. This is 
equivalent to approximately two months 
projected net growth. The increased 
demand for water and generation of 
wastewater are well within the capacities of 
the respective systems to absorb. The Albu¬ 
querque area has been designated a non-at¬ 
tainment area by the U.S. Environmental 
Protection Agency for three pollutants, 
total suspended particulates, carbon monox¬ 
ide, and photochemical oxidants. The pro¬ 
posed action would add to the existing pol¬ 
lutant levels, however, the increase will be 
directly related to the overall population in¬ 
crease (0.05 percent) and is considered to be 
negligible. 

d. Panama city, Fla. The implementation 
of the candidate proposal would result in an 
increase of approximately 675 persons in 
the Panama City area. This is equivalent to 
approximately four months projected net 
growth. The water supply in the area is ad- 
quate for the increase in population. The 
additional wastewater, air pollutants, and 
solid wastes which would be generated 
should not noticeably degrade the existing 
environmental quality. 

Socio-economic impacts of the candidate 
action are generally favorable. A temporary 
overloading of the public school system 
could develop if personnel relocate to the 
area prior to the 1979 school year since 
schools are now operating at near 100 per¬ 


cent capacity. However, in September. 1979 
completion of construction is scheduled for 
new facilties which will add space for 1,600 
additional students to the system. 

e. Montgomery, Ala. The implementation 
of the proposed action would result in an in¬ 
crease of approximately 575 persons in the 
Montgomery, Ala. area. This is equivalent to 
approximately two years projected growth. 
There is an adequate supply of water for 
this increase and future expansion. The ad¬ 
ditional wasterwater, air pollutants, and 
solid wastes which would be generated are 
well within the assimilative capacity of the 
area. The socio-economic Impacts of the 
action are considered to be favorable and 
not of significa&nt impact on the area 
Housing is plentiful in the Montgomery 
area and offers a wide range of types, sizes, 
locations, and costs. 

f. The regions of influence for Wright- 
Patterson AFB, Ohio, Tinker AFB, Okla, 
Offutt AFB, Nebr., Langley AFB. Va.. and 
.Scott AFB. Ill. will gain or lose very few 
people from this proposed action. In no case 
will this action add or remove more than 
one tenth of one percent to these regions. 
This increase or decrease is well within the 
monthly fluctuation of populations in the 
respective areas. The environmental impact 
on these areas because of the small number 
of persons relocated is essentially unquanti- 
liable. 

Determination 

The principal effects of the proposed re¬ 
alignment/reduction of the Air Force De¬ 
partmental Headquarters and certain field 
activities are socio-economic in nature and 
minor in magnitude. 

Impacts on the bio-physical environment 
at all locations are considered negligible and 
will not have a significant adverse effect on 
the quality of the human environment. 

Accordingly, I conclude that the require¬ 
ments of the National Environmental Policy 
Act and applicable implementing directives 
have been fulfilled and an Environmental 
Impact Statement is not required for the 
proposed action. 

Francis J. Smith. 
Colonel, USAF, Chairman, HQ 
USAF Environmental Protection 
Committee. 

The Air Force point of contact for 
this Negative Determination is the 
Deputy for Environment and Safety 
(SAF/MIQ), Room 4C885, The Penta¬ 
gon, Washington, D.C. 20330, phone 
202-697-0800. 

Van L. Crawford, Jr., 
Colonel, USAF, 
Deputy Director of 
Administration. 

[FR Doc. 78-10329 Filed 4-13-78; 10:17 am) 


[ 6360 - 01 ] 

DELAWARE RIVER BASIN 
COMMISSION 

WATER QUALITY STANDARDS 
Public Hearing 

Notice is hereby given that the Com¬ 
mission will hold a public hearing on 
proposed amendments to its Compre¬ 
hensive Plan and Basin Regulations 
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relating to water quality. The hearing 
will be held on May 12, 1978, at the 
Commission's offices, 25 State Police 
Drive. West Trenton, N.J., commenc¬ 
ing at 10 a.m. Persons wishing to tes¬ 
tify are requested to register with the 
Commission's Secretary no later than 
24 hours prior to the hearing. Written 
comments may be submitted in place 
of oral testimony. 

Part I of the hearing will be on a 
series of proposed amendments to the 
Comprehensive Plan and to the Basin 
Regulations-Water Quality which 
have been recommended to the Com¬ 
mission by the Water Quality Adviso¬ 
ry Committee. These recommenda¬ 
tions relate to intermittent streams, 
total dissolved solids, color, and dilute 
wastewater containing low levels of 
BOD. 

The proposed changes would allow 
waste dischargers to comply with the 
intent of present strict requirements. 
Existing standards are intended to 
apply to perennial streams, not inter¬ 
mittent streams that periodically go 
dry. The changes would protect exist¬ 
ing uses of intermittent streams. It is 
now prohibited to increase by more 
than one-third the background con¬ 
centration of dissolved solids (those al¬ 
ready in the stream), and amendments 
to facilitate use of this limitation are 
proposed. On the discharge of color, 
present limits could be relaxed in the 
absence of detrimental effects. In in¬ 
frequent cases where industrial pro¬ 
cess wastes contain very low levels of 
BOD (organic wastes), the BOD re¬ 
moval requirement might be relaxed. 

The text of changes proposed in 
each of these four areas is set forth 
below. 

Part II of the hearing is a proposal 
to amend the Comprehensive Plan by 
adding the text of existing Commis¬ 
sion standards and policy on the sub¬ 
ject of groundwater quality. These 
standards and policies were adopted as 
part of the Commission’s Basin Regu¬ 
lations—Water Quality on December 
12. 1972. and January 24, 1973 (Reso¬ 
lutions 72-14 and 73-4). The action is 
intended to clarify that this material 
is included within the Comprehensive 
Plan and is procedural in nature. No 
change in the text is contemplated. 
Copies of the resolutions referred to 
fcre available from the Commission 
upon request. 

The Basin Regulations referred to in 
this notice and throughout the pro¬ 
posed amendments are contained in a 
document entitled "Administrative 
Manual—Part III, Basin Regulations- 
water Quality,” dated February 27, 


Dated: April 7. 1978. 

W. Brintont Whit all. 

Secretary. 

Water Quality Standards Proposed 
Amendments 1 

X. INTERMITTENT STREAMS 

The Comprehensive Plan and Article 3 of 
Basin Regulations-Water Quplity are 
amended as foUows: 

1. Amend Section 3.10.2 B to read: 

B. Uses to be protected. The quality of 
Basin waters, except intermittent streams . 
shall be maintained in a safe and satisfac¬ 
tory condition for the following uses: 

2. Amend Section 3.10.2 by the addition of 
a new subsection C to read: 

C. Other uses: 1. Current uses of intermit- 
tent streams may be maintained. 

3. Amend Section 3.10.3 A.l.b. to read: 

b. the concentration of total dissolved 
solids, except intermittent streams, shall not 
exceed 133 percent of background. 

4. Amend Section 3.10.4 by the addition of 
a new subsection P to read: 

F. Intermittent streams. L Discharges to 
intermittent streams shall be permitted only 
when the applicant can demonstrate that 
the project is economically justified and en¬ 
vironmentally acceptable. 

2. Discharges to intermittent streams shall 
be adequately treated to protect stream uses, 
public health and ground-water quality, and 
prevent nuisance conditions. 

5. Amend Section 3.10.6 by the addition of 
a new subsection P to read: 

F. Intermittent streams. A stream is inter¬ 
mittent when it meets either of the following 
conditions: 

a. A stream with less than a 0.1 cj.s. mini¬ 
mum consecutive seven-day natural flow 
with a ten-year recurrence interval, or a 
drainage area of less than one square mile. 

b. A ditch, canal or natural water course 
which serves only to convey runoff during 
and after a storm. 

II. TOTAL DISSOLVED SOLIDS 

A. -The Comprehensive Plan and Article 3 
of Basin Regulations-Water Quality are 
amended as follows: 

1. Amend Section 3.10.4 D by the addition 
of a new subsection 2 to read: 

D. Limits. 1. Discharges shall not contain 
more than negligible amounts of debris, oil, 
scum, or other floating materials, suspended 
matter which will settle to form sludge, 
toxic substances, or substances or organisms 
that produce color, taste, odor of the water, 
or taint fish or shellfish flesh. 

2. Total dissolved solids shall not exceed 
1,000 mg A, or a concentration established 
by the Commission which is compatible 
with designated water uses and stream qual¬ 
ity objectives, and recognizes the need for re¬ 
serve capacity to serve future discharges. 

2. Amend Section 3.10.6 by the addition of 
a new subsection O to read: 

G. Background, total disssolved solids. 
The observed concentration of total dis¬ 
solved solids during low flow conditions or, 
in the absence thereof, an estimate accept¬ 
able to the Commission. 

B. Article 4 of Basin Regulations-Water 
Quality is amended as follows: 

1. Section 4.20.2 A is deleted and a new 
section substituted to read: 

A. Background, total dissolved solids. The 
folloiring background levels of total dis- 


‘As used throughout this notice, italics 
denotes new text. 


solved solids shall be utilized for the speci¬ 
fied zones of the Delaware River 

Zone and T.D.S.: 1A—75 mg A: IB—90 mg A: 

1C—90 mgA>' ID—90 mg A; IE—200 mg A; 

2—200 mg A. 

2. Section 4.30.5 E is deleted in its entire¬ 
ty. 

nx. COLOR 

Article 4 of Basin Regulations-Water 
Quality is amended as follows: 

1. Amend Section 4.30.5 A 2 to read: 

2. Shall not exhibit more than a. true 
color of 100 units on the platinum-cobalt 
scale, or its equivalent, or 

b. the natural color of the receiving 
waters, whichever is greater. 

c. A true color intensity greater than speci¬ 
fied in (a) or (b) may be permitted when it is 
demonstrated that 

1. The maximum practicable treatment 
will be provided, and 

2. Rapid dispersion will take place, and 

3. The natural color characteristics of the 
receiving waters will be protected. 

IV. DILUTE WASTEWATER 

A. The Comprehensive Plan and Article 3 
of the Basin Regulations-Water Quality are 
amended as follows: 

1. Amend Section 3.10.6 D 2 to read: 

2. The reduction of the biochemical 
oxygen demand by at least 85 percent; the 
85 percent reduction may be modified, upon 
application, for dilute industrial process 
wastewater: 

B. Article 4 of Basin Regulations-Water 
Quality Is amended as follows: 

1. Amend Section 4.30.3 B to read: 

B. BOD reduction. 1. The 85 percent mini¬ 
mum BOD reduction for secondary treat¬ 
ment will be determined by an average of 
samples taken over each period of 30 con¬ 
secutive days of the year. 

2. It is recognized that optimum efficiency 
may not be achieved with certain secondary 
treatment facilities during the colder 
months. A slight deviation may be permit¬ 
ted by the Commission when it results from 
reduced plant efficiency caused by tempera¬ 
tures below 59* P (15* C). 

3. For dilute industrial process 

wastewater, the percent BOD reduction may 
be modified, upon application, provided it 
has been demonstrated that the best man¬ 
agement practices and the highest degree of 
waste treatment determined to be practica¬ 
ble will be applied. « 

2. Amend Section 4.30.7 B 1 b to read: 

b. Allocation to individual dischargers. 1. 
Within Zones 2, 3, 4. and 5. the pounds of 
carbonaceous oxygen demand prescribed 
above, minus the reserve, will be allocated 
among Individual dischargers. 

2. Allocations will be based upon the con¬ 
cept of uniform reduction of raw waste in a 
zone. 

3. Upon application, in special cases, for 
dilute industrial process wastewater, an al¬ 
location may be assigned consistent with 
section 4.30.3 B 3. 

CFR Doc. 78-9919 Piled 4-13-78; 8:45 am] 
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[ 1505 - 01 ] 

DEPARTMENT OF ENERGY 

DICKEY-LINCOLN SCHOOL LAKES 
TRANSMISSION PROJECT DOE/EIS-OOOS-D 
Availability of Droft Environmental impact 
Statement and Notice of Public Meetings 

Correction 

In FR Doc. 78-9508 appearing at 
page 14715 in the issue of Friday, 
April 7, 1978, in the third column the 
last meeting date, time, and location 
should read, “May 15, 1978—1:30 pjn., 
Cambridge, Mass.” 

[ 6740-021 

Federal Energy Regulatory Commission 

[Docket Nos. 0-8352. et a1.1 

APPLICATIONS FOR CERTIFICATES, ABANDON- 
MENT OF SERVICE AND PETITIONS TO 
AMEND CERTIFICATES 1 

April 6, 1978. 

Take notice that each of the Appli¬ 
cants listed herein has filed an appli¬ 


l This notice does not provide for consoli¬ 
dation for hearing of the several matters 
covered herein. 


Docket No. and date filed 


cation or petition pursuant to section 
7 of the Natural Gas Act for authori¬ 
zation to sell natural gas in interstate 
commerce or to abandon service as de¬ 
scribed herein, all as more fully de¬ 
scribed in the respective applications 
and amendments which are on file 
with the Commission and open to 
public inspection. 

Any person desiring to be heard or 
to make any protest with reference to 
said applications should on or before 
May 1, 1978, file with the Federal 
Energy Regulatory Commission, 
Washington, D.C. 20426, petitions to 
Intervene or protests in accordance 
with the requirements of the Commis¬ 
sion’s Rules of Practice and Procedure 
(18 CFR 1.8 or 1.10). All protests filed 
with the Commission will be consid¬ 
ered by it in determining the appropri¬ 
ate action to be taken but will not 
serve to make the protestants parties 
to the proceeding. Persons wishing to 
become parties to a proceeding or to 
participate as a party in any hearing 
therein must file petitions to intervene 
in accordance with the Commission’s 
Rules. 


Purchaser and Location 


Take further notice that, pursuant 
to the authority contained in and sub¬ 
ject to the jurisdiction conferred upon 
the Federal Energy Regulatory Com¬ 
mission by section 7 and 15 of the Nat¬ 
ural Gas Act and the Commission’s 
Rules of Practice and Procedure a 
hearing will be held without further 
notice before the Commission on all 
applications in which no petition to in¬ 
tervene is filed within the time re¬ 
quired herein if the Commission on its 
own review of the matter believes that 
a grant of the certificates or the au¬ 
thorization for the proposed abandon¬ 
ment is required by the public conve¬ 
nience and necessity. Where a petition 
for leave to Intervene is timely filed, or 
where the Commission on its own 
motion believes that a formal hearing 
is required, further notice of such 
hearing will be duly given. 

Under the procedure herein pro¬ 
vided for, unless otherwise advised, it 
will be unnecessary for Applicants to 
appear or to be represented at the 
hearing. 

Kenneth F. Plumb. 

Secretary, 


Price per 1.000 It • Pressure base 


Applicant 


0-6252, D, Mar. 24. 1978 


CI63-1111. D. Mar. 23. 1978... 


CI65-2, C. Mar. 28. 1978... 


CI72-440. C. Mar. 22. 1978..... 
CI75-25. C, Mar. 24. 1978- 

075-585. D. Peb. 16, 1978_ 


CI75-647, C. Mar. 24. 1978 


CI77-190. C. Mar. 24. 1978..... 


CI77-497, C, Mar. 20. 1978 


CI78-150. C. Mar. 24. 1978 ..~ 

C?I78-548. B. Mar. 23. 1978 

078-573, A. Mar. 21. 1978_ 

CI78-574. A. Mar. 22. 1978„~ 
078-576, A, Mar. 17.1978_ 


Continental Oil Co.. P.O. Box 2197, Hous¬ 
ton. Tex. 77001. 

Texaco Inc,. P.O. Box 3109, Midland. Tex. 
79702. 

Arkla Exploration Co., P.O. Box 21734. 
Shreveport, La. 71151. 

Amoco Production Co., Security Life 
Building. Denver. Colo. 80202. 

Arkla Exploration Co- 


Gas Producing Enterprises, Inc.. 730 15th 
Street NW„ Washington, D.C. 20005. 


Arkla Exploration Co.. 


..do.. 


Mesa Petroleum Co., P.O. Box 2009, Ama¬ 
rillo. Tex. 79105. 


Arkla Exploration Co.. 


WILshire OU Co. of Texas (operator), et aL, 
7th floor. 200 North Harvey. Oklahoma 
City. Okla 73102. 

Sun Oil Co.. P.O. Box 20. Dallas. Tex. 
75221. 


United Gas Pipe Line Co.. Continental OU < *) 

Co.. Lease 24754; being the Victoria Al¬ 
brecht et vtr lease. Goliad County, Tex. 

Panhandle Eastern Pipe Line Co.. Certain Leases have expired or have been relea 
acreage In the Hansford North Field, plugged and abandoned. 

Hansford County. Tex. 

Arkansas Louisiana Gas Co., Ray Ballard (*) H-** 

No. 1 well, sec. 15. T9N. R23E. Kinta 
Field. HaskeU County, Okla. 

Panhandle Eastern Pipe Line Co.. Certain (*) 15 025 

acreage in Adams County, Colo. 

Arkansas Louisiana Oas Co., Sun OU Com- (•) 15.025 

pany-Coker No. 1 WeU. sec. 25. T21N, 

R11W, Rocky Mount Field, Webster 
Parish. La. 

Colorado Interstate Oas Co. 8/2 sec. 36- <•) -- 

9S 20E. S/2 sec. 32-98-2IE and all sec. 

36-<S-21E f Natural Buttes Unit Area, 

Uintah County. Utah. 

Arkansas Louisiana Oas Co. Diamond (•) W-6# 

Shamrock No. 1-36 Henry Hearn WeU, 
sec. 36, T6N. R31W. WltchervUle Field. 

Sebastian County, Ark. 

Arkansas Louisiana Oas Co. Arkla Explo- <*> 

ration Co.. Tyler No. 1-25 well, sec. 25 
T7N, R32W. Bonanza Field. Sebastian 
County. Ark. 

Tennessee Oas Pipeline Co., a division of <••) I5 .025 

Tenneco. Inc., platform "A" located In 
block 31. 8outh Tim bailer Area. Off¬ 
shore, La . 

Arkansas Louisiana Oas Co.. 1MC WUker- ( i0 ) 15.025 

son No. 1 well. sec. 17. T18N. R3W. North 
Ruston Field. Lincoln Parish, La 

Arkansas Louisiana Gas Co., well head. Depleted. 

Leben-BuU&rd unit No. 1-12, sec. 12-6N- 
14E, Pittsburg County. Okla 

El Paso Natural Oas Co.. Lusk Bone < u > 1485 

Spring East (Tonto) Field. Lea County, 


N. Mex. 

Transwestern Oas Supply Co.. P.O. Box Transwestem Pipeline Co.. No. 1 Rodgers 
2521, Houston, Tex. 77001. weU. Ward County. Tex. 

Texas Gas Exploration Corp., P.O. Box Consolidated Gas Supply Corp.. South 
52310. Houston, Tex. 77052. Marsh Island Blocks 142-143. "A" Plat¬ 

form, Offshore, La.. 


< •) 14.73 

(■) 15.025 
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Docket No. and date filed Applicant 


cn&-577. A. Mar. 23. 1978_ Phillips Petroleum Co.. 5 C4 Phillips Bldg.. 

Bartlesville. Okia. 74004. 

CI78-578. A, Mar. 22.1978Anadarko Production Co.. P.O. Box 1330, 
Houston. Tex. 77001. 

CI78-579. A, Mar. 22. 1978_ Getty Oil Co.. P.O. Box 1404, Houston. 

Tex. 77001. 

CI78-580 <070-580), B. Mar. Coastal States Gas Producing Co. (opera- 
23 1978. tor), et al.. 5 Greenway PUza East, Hous¬ 

ton. Tex. 77048. 

078-581. A Mar. 23. 1978 American Petroflna Co. of Texas and Fina- 
del. Inc.. P.O. Box 2159. Dallas Tex. 
75221. 

078-583. A. Mar. 23. 1978_ Prosper Energy Corp. (successor tn interest 

to Hunt Oil Co.). 2900 First National 
Bank Bldg.. Dallas. Tex. 75202. 

078-584, A. Mar. 23.1978_Prosper Energy Corp.. (successor in Inter¬ 

est to Hunt Oil Co.). 

078 585, A, Mar. 23. 1978.^. Diamond Shamrock Corp., P.O. Box 631, 
Amarillo. Texas. 79173. 

078-586, A. Mar. 23,1978_ Transco Exploration Co.. P.O. Box 1396. 

Houston. Tex. 77001. 


078-587, A. Mar. 24. 1978— Prosper Energy Corp. (successor in interest 
to Hurtt Oil Co.. 2900 First National 
Bank Bldg.. Dallas. Tex. 75202. 

078-588, A. Mar. 24. 1978..... Cities Service Co.. P.O. Box 300. Tulsa, 
Okia. 74102. 


078-589, A. Mar. 24,1978. Monsanto Co., 1300 Post Oak Tower. 5051 

Westheimer. Houston. Tex. 77056. 

078-590. A, Mar. 27.1978_ CIO Exploration, Inc., 5 Greenway Plaza 

East. Houston. Tex. 77046. 

078-595 (CI50-591), B. Mar Estate of George H. Coates 1810 Milam 
28,1978. Bldg., San Antonio, Tex. 78205. 

078-592. A Mar. 27. 1978..... Champlin Petroleum Co.. 700 Houston 
Natural Gas Bldg., Houston. Tex. 77002. 


Purchaser and Location Price per 1.000 ft» Pressure base 


El Paso Natural Gas Co.. University "D” <“> 14-73 

No. 4 well located in sec. 1. block 11. UL. 

Andrews County, tex. 

Trunkline Gas Co.. High Island Area, east (■) 14.65 

addition-south Extension blocks A-369 
and A-370, Offshore. Tex. 

Panhandle Eastern Pipeline Co., certain <•> 14.65 

acreage In the Putnam Field Dewey 
County. Okia. 

Transcontinental Gas Pipe Line Co., Depleted, leases expired by their own 


school Board RB SUA Rene Broussard. 
No. 1 well In the Tigre Lagoon Field. Ver¬ 
milion Pariah. La. 

Natural Gas Pipeline Co. of America, cer¬ 
tain acreage in the Genoa Field. Miller 
County. Ark. 

Michigan Wisconsin Pipe Line Co., Eugene 
Island SA block 306. Offshore. La. 


Michigan Wisconsin Pipe Line Co., Eugene 
Island SA block 296. Offshore, La. 

Transcontlenental Gas Pipe Line Corp., 
certain acreage in St Landry Parish. La. 

Transcontinental Gas Pipe line Corp., 
South Marsh Island Area, block 132, Off¬ 
shore. La. 

Michigan Wisconsin Pipe Line Co., Ship 
Shoal Blocks 204. 205. 207 and 216. Off¬ 
shore, La. 

El Paso Natural Gas Co.. 6 wells In the Box 
Canyon and Loafer Draw fields, in Eddy 
County. N. Mex.. limited to the Morrow 
or Cisco Formation In each such well. 

Northern Natural Gas Co., certain acreage 
of High Island block A-532. South Addi¬ 
tion. Offshore, Tex. 

Colorado Interstate Gas Co., Jim Canyon 
Area, Garfield County. Colo. 

South Texas Natural Gas Gathering Co., 
Shepherd Field. Hidalgo County, Tex. 

Northern Natural Gas Co., 3 Bar Field. An¬ 
drews County. Tex. 


terms, plugged and abandoned. 


(•) 

14.65 

<“) 

15.025 

( M ) 

15.025 

<**) 

15.025 

<•) 

15.025 

<«> 

15.025 

(•) 

14.65 

(•) 

14.65 


15.025 

('•) ...... 


<T 

14.73 


'Uneconomical, plugged and abandoned. Since Continental surrendered the lease, it lost ownership in said lease and has since held no interest In It. 

'Applicant Is filing under gas sales contract dated May 12. 1984. amended by amendment dated Nov. 21,1977. 

'Applicant is filing under gas sales contract dated Nov. 4. 1970, amended by amendment dated Feb. 1. 1978. 

'Applicant Is filing under gas sales contract dated May 23,1974, amended by amendment dated Nov. 7,1977. 

*By amendatory agreement dated Nov. 22. 1977, GPE and CIO deleted such properties. GPE has never owned an interest in any of the 3 tracts. Although such 
tracts are physically located within the Natural Buttes Unit Area, they are not subject to the unit agreement. 

'Applicant is filing under gas sales contract dated Apr. 18. 1975, amended by amendment dated Feb. 24. 1978. 

'Applicant is filing under gas sales contract dated July 1, 1976, amended by amendment dated Nov. 28.1977. 

'Applicant is willing to accept the applicable national rate pursuant to opinion No. 770, as amended. 

Tennessee and Mesa entered Into an amendment dated Mar. 13. 1978, whereby Mesa agreed to commit the remaining 20 pet gas reserves to Tennessee. 

'•Applicant Is filing under gas sales contract dated July 25. 1977, amended by amendment dated Feb. 14. 1978. 

"Applicant Is filing under gas purchase agreement dated Feb. 8. 1978. 

"Applicant is filing under gas purchase agreement dated Feb. 1. 1978. 

"Applicant requests to continue service of predecessor as to 11 pet of gas covered under gas sales contract dated Feb. 27, 1974, previously authorized predeces¬ 
sor In Docket No. CI74-531 to be effective as of Jan. 1, 1978. 

"Applicant requests to continue service of predecessor as to 11 pet of gas covered under gas sales contract dated Sept. 3, 1971, previously authorized predeces¬ 
sor in Docket No. CJ72-238 to be effective as of Jan. 1. 1978. 

"Applicant is filing under gas purchase contract dated Dec. 15. 1977. 

"Applicant requests to continue service of predecessor as to 11 pet of gas covered under gas sales contract dated Jan. 2.1988. previously authorized predecessor 
to Docket No. CI68-929 to be effective as of Jan. I, 1978. 

"Applicant is filing under gas sales contract dated Jan. 9. 1978. 

The Husband Unit WeU No. 2.1 e.. the well Invoved in this sale, was plugged and abandoned In December 1971. 

"Applicant Is filing under gas purchase agreement dated Nov. 1.1977. 

Filing code: 

A—Initial service. 

B—Abandonment. 

C—Amendment to add acreage. 

D—Amendment to delete acreage. 

E—Succession. 

F—Partial succession. 

[FR Doc. 78-9789 Filed 4-13-78: 8:45 am3 
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[ 6740 - 02 ] 

[Docket No. CS78-329, etc.] 

APPLICATIONS FOR “SMALL PRODUCER” 
CERTIFICATES 1 

April 4, 1978. 

Take notice that each of the appli¬ 
cants listed herein has filed an appli¬ 
cation pursuant to section 7(c) of the 
Natural Gas Act and § 157.40 of the 
regulations thereunder for a “small 
producer" certificate of public conve¬ 
nience and necessity authorizing the 
sale for resale and delivery of natural 
gas in interstate commerce, all as more 
fully set forth in the applications 
which are on file with the Commission 
and open to public inspection. 

Any person desiring to be heard or 
to make any protest with reference to 
said applications should on or before 
May 1, 1978, file with the Federal 
Energy Regulatory Commission, 
Washington, D.C. 20426, petitions to 
intervene or protests in accordance 
with the requirements of the Commis¬ 
sion's rules of practice and procedure 
(18 CFR 1.8 or 1.10). All protests filed 
with the Commission will be consid¬ 
ered by it in determining the appropri¬ 
ate action to be taken but will not 
serve to make the protestants parties 
to the proceeding. Persons wishing to 
become parties to a proceeding or to 
participate as a party in any hearing 
therein must file petitions to intervene 
in accordance with the Commission's 
rules. 

Take further notice that, pursuant 
to the authority contained in and sub¬ 
ject to the Jurisidiction conferred 
upon the Federal Energy Regulatory 
Commission by sections 7 and 15 of 
the Natural Gas Act and the Commis¬ 
sion's rules of practice and procedure, 
a hearing will held without further 
notice before the Commission on all 
applications in which no petition to in¬ 
tervene is filed within the time re¬ 
quired herein if the Commission on its 
own review of the matter believes that 
a grant of the certificates is required 
by the public convenience and necessi¬ 
ty. Where a petition for leave to inter¬ 
vene is timely filed, or where the Com¬ 
mission on its own motion believes 
that a formal hearing is required, fur¬ 
ther notice of such hearing will be 
duly given. 

Under the procedure herein pro¬ 
vided for, unless otherwise advised, it 
will be unnecessary for Applicants to 
appear or be represented at the hear¬ 
ing. 

Kenneth F. Plumb, 

Secretary. 


‘ This notice does not provide for consoli¬ 
dation for hearing of the several matters 
covered herein. 


NOTICES 


Docket No. Date Piled Applicant 


CS78-329_ 


CS78-330. 

CS78-331. 

0878-332. 

CS78-333..... 

CS78-334..... 

CS78-335. 

CS78-338..... 

CS78-337..... 

CS78-338..... 

C878-339..... 

C£78-340..... 


CS78-341..... 

CS78-342. 

CS78-343. 

C878-344. 

CS78-345. 

CS78-340. 

C878-347..... 


3/21/78 Partnership of William 
M. In&bnet, Billy E. 
Bayles <fe N.L. 
Moncrief, P.O. Box 
2795. Monroe. La. 
71207. 

3/21/78 Irene Sheerln. 2600 

Austin National Bank 
Tower, Austin, Tex. 
78701. 

3/21/78 C. C. Small & Binford 
Amey. Trustees, 2600 
Austin National Bank 
Tower, Austin. Tex. 
78701. 

3/21/78 Whittington Operating 
Co.. 957 Main Bldg., 
Houston, Tex. 77002. 
3/22/78 Verdigris Gathering 
System. Inc., 808 
Building of the 
Southwest, Midland. 
Tex. 79702. 

3/22/78 Appalachian Energy. 

Inc., 733 Washington 
Rd.. Pittsburgh, Pa. 
15228. 

3/23/78 Cajun Country Oil 
Management, Inc., 

P.O. Box 53383, 
Lafayette, La. 70505. 
3/27/78 Canadian American 

Resources Fund. Inc^ 
1972-2 Partnership. 
2500 Port Worth 
National Bank Bldg., 
Port Worth, Tex. 

76102. 

3/27/78 Canadian American 

Resources Fund. Inc. 
Partnership. 71-3, 2500 
Port Worth National 
Bank Bldg.. Port 
Worth. Tex. 76102. 
3/27/78 T. Jack Poster <& Sons. 

P.O. Box 4100, Poster 
City. Calif. 94404. 
3/27/78 Boswell Energy Corp., 

101 Park Ave.. Suite 
785. Oklahoma City, 
Okla. 73102. 

3/27/78 Tartan Production Co„ 
Tartan 77A. LTD, 

Celso M. Gonzales, E. 

M. , Carmouche, K. M. 
Carmouche Trust No. 

1. B. J. Gierhart. G. 
Phillip Berryman, 
Virginia M. 

Carmouche, E. Forbes 
Gordon/Tartan 
Energy. 819 Petroleum 
Tower. Corpus Christi. 
Tex. 78474. 

3/27/78 Jerry D. Ladd. 2250 First 
National Bank Bldg., 
Denver, Colo. 80202. 
3/27/78 L. J. Lukowicz. 2250 First 
National Bank Bldg., 
Denver. Colo. 80202. 
3/27/78 Bonneterre Associates. 

1860 Lincoln St.. No. 
808, Denver. 

Colo. .80203. 

3/27/78 Walter C. Arbuckle, 1860 
Lincoln St.. No. 822, 
Denver. Colo. 80295. 
3/27/78 H-J Partnership. 800 
Franz Huning SW. t 
Albuquerque. N. Mex. 
87104. 

3/28/78 Crest Petroleum. Inc., 
6631 East Kellogg. 
Wichita. Kans. 67207. 
3/28/78 James J. Casey. 28 

Broadway. New York, 

N. Y. 10004. 


Docket No. 

Date Filed Applicant 

CS78-348..... 

3/28/78 Elizabeth Levesque 

Dalton. Anne Meredith 
Dalton. John Maurice 
Lewis Dalton and 
Catherine Isabel 

Dai ton Trusts No. 1, 
5th Floor. 100 Park 
Ave. Bldg., Oklahoma 
City. Okla. 73102. 

C878-349. 

3/28/78 Lloyd W. Blddick. Jr, 
212 LitUe Bldg. 
Ardmore. Okla. 7340L. 

CS78-350. 

3/28/78 L. W. Blddick, 212 Little 
Bldg., Ardmore, Okla 
73401. 

[FR Doc. 78-9788 Filed 4-13-78; 8:45 am] 


[ 6560 - 01 ] 

ENVIRONMENTAL PROTECTION 
AGENCY 

CFRL 881-6) 

RECEIPT OF ENVIRONMENTAL IMPACT 
STATEMENTS 

Pursuant to the President's Reorga¬ 
nization Plan No. 1, the Environmen¬ 
tal Protection Agency is the official re¬ 
cipient for environmental impact 
statements (EIS's) and is required to 
publish the availability of each EIS re¬ 
ceived weekly. The following is a list 
of environmental impact statements 
received by the Environmental Protec¬ 
tion Agency from April 3. 1978, 
through April 7, 1978. The date of re¬ 
ceipt for each statement is noted in 
the statement summary. Under the 
Guidelines of the Council on Environ¬ 
mental Quality the minimum period 
for public review and comment on 
draft environmental impact state¬ 
ments is forty-five (45) days; the date 
of submission of comment is May 29, 
1978. The thirty (30) day period for 
each final statement begins on the day 
the statement is made available to the 
Environmental Protection Agency and 
to commenting parties. 

Copies of individual statements are 
available for review from the originat¬ 
ing agency. Back copies are also avail¬ 
able at 10 cents per page from the En¬ 
vironmental Law Institute, 1346 Con¬ 
necticut Avenue, Washington, D.C. 
20036. 

Dated: April 12, 1978. 

William D. Dickerson, 
Acting Director, 
Office of Federal Activities. 

Department of Agriculture 

Contact: Mr. Barry Flamm, Coordinator, 
Environmental Quality Activities, U.S. De¬ 
partment of Agriculture, Room 307A, Wash¬ 
ington. D.C. 20250, 202-447-3965. 

FOREST SERVICE 

Draft 

Medicine Lake Planning Unit, Modoc and 
Siskiyou Counties. Calif., April 5: This 
action involves proposals for a new general 
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plan of management for forest lands within 
the Medicine Lake Planning Unit. This unit 
is an area of 294,000 acres. Including por¬ 
tions of the Modoc, Shasta-Trinty and Kla¬ 
math National Forests located In Modoc and 
Siskiyou Counties, Calif. The purpose of 
this action is to provide long-range and co¬ 
ordinated management of forest lands, 
assure compliance with regulations and poli¬ 
cies, and resolution of conflicts concerning 
land use and capability. The planned select¬ 
ed will also provide for a system of balanced 
management and use and utilization of re¬ 
newable resources. USDA-FS-R5- 
DES( ADM) 78-05. (ELR Order No. 80325.) 

Final 

St. Joe River, Wild and Scenic Rivers, 
Shoshone. Benewah, and Kootenai Coun¬ 
ties, Idaho, April 7: The statement concerns 
the legislative inclusion of 72.8 miles of the 
8t. Joe River in the National Wild and 
Scenic Rivers System. Of the 72.8 miles, the 
uppermost 26.6 miles would be classified, 
designated, and administered as a wild river 
area and the lower 46.2 miles would be clas¬ 
sified. designated, and administered as a rec¬ 
reational river area. The Impacts of develop¬ 
ment and increased recreation use will be 
controlled on the basis of the capability of 
the river and its environment to support 
these uses and activities rather than on pro¬ 
jected trends and demands. Comments made 
by: EPA. DOI, USDA, COE. FPC2, State 
and local agencies, groups and individuals, 
(ELR Order No. 80344.) 

Mt. Hood Meadows Ski Area, Hood River 
County, Oreg., April 8: Proposed is the ex¬ 
pansion of the Mt. Hood Meadows Ski Area 
In Oregon. Alternatives for the master plan 
range from limited expansion for day use to 
a year-round resort development. The ski 
area Is located on the southeast side of Mt. 
Hood and has a present capacity of 3,500 
skiers at one time. Adverse impacts include 
wildlife displacement, soil erosion, and dis¬ 
turbance of the elk herd which utilizes the 
area. USDA-FS-R8-FES(ADM>-77-ll. Com¬ 
ments made by: AHP. USDA, DOI, HUD. 
EPA, State, and local agencies. (ELR Order 
No. 80332.) 

SOIL CONSERVATION 8 EH VICE 

Draft 

Watershed plan. Upper San Marcos River, 
Comal and Hays Counties, Tex., April 7: 
The purpose of the plan is to protect about 
60,780 acres of the upper San Marcos River 
watershed from flooding. Improve water re¬ 
sources and provide additional recreational 
facilities. In the counties of *Pomal and 
Hays, Tex. The proposed action consists of 
five floodwater retarding pools and a sedi¬ 
ment pool. These facilities will detain 82.3 
Percent of the watershed runoff and will 
occupy 11,429 acres of land. Conservation 
land treatment of about 9,300 acres of pri¬ 
vately owned lands have been provided for 
m the plan through local Interests. USDA- 
8CS-EIS-WS-<ADM>-78-2-D-TX. (ELR 
Order No. 80342.) 

Final 

Robinson Creek Watershed, Lincoln 
County, Okla., April 5: Proposed is the Rob- 
Juson Creek watershed plan, which provides 
lor watershed protection, flood prevention, 
municipal water supply, and recreation. The 
Planned works of Improvement include con¬ 
servation land treatment supplemented by 
10 floodwater retarding structures and one 
Multipurpose structure designed to retard 
Hood flows, and provide a recreation water 


supply with attendant recreational facili¬ 
ties. Adverse effects include increase in 
noise, dust, erosion, and stream turbidity 
during the construction process. About 450 
acres of land devoted to sediment pools, 
dams, and spillways will be removed from 
agricultural production. USDA-SCS-EIS- 
WD-( ADM >-78- 1-F-OK. Comments made 
by: DOD, EPA, USDA. DOI. (ELR Order 
No. 80328.) 

U.S. Army Corps of Engineers 

Contact: Dr. C. Grant Ash, Office of Envi¬ 
ronmental Policy Department. Attention: 
DAEN-CWR-P, Office of the Chief of Engi¬ 
neers, U.S. Army Corps of Engineers, 1000 
Independence Avenue SW„ Washington, 
D.C. 20314. 202-693-6795. 

Draft 

Inland Route, AJanson Lock and Weir, 
Emmet County, Mich., April 6: This action 
involves the operation and maintenance of 
the Crooked River portion of the Inland 
route. Emmet County, Mich., including 
dredging dredge material disposal, and the 
continued operation and maintenance of the 
Crook River lock and weir at Alanson, Mich. 
Since an upland disposal site would be used, 
a transfer facility would also be required. 
Dredged material removed from the Crook 
River would be transferred to trucks at the 
foot of Snider Road at the Crooked river, 
and hauled to the disposal site, located ap¬ 
proximately (1) mile north on Snider Road. 
Detroit District. (ELR Order No. 80333.) 

Yellowstone and Tongue Rivers, Flood 
Protection, Custer County, Mont., April 4: 
This action Involves the local protection 
project on the Tongue and Yellowstone 
Rivers at Miles City, in Custer County. 
Mont, the plan of improvement for flood 
protection of Miles City includes a levee and 
apprutenances located along the right 
banks of the Tongue and Yellowstone 
Rivers. The proposed Levee project would 
start on the right bank of the Tongue River 
approximately 1,000 feet upstream of Inter¬ 
state 94 embankment, south of the city, and 
extend downstream along the right banks of 
the Tongue and Yellowstone Rivers to the 
embankmant of the railroad tracks north of 
the city. The levee would be approximately 
26,900 feet in length with an acrest width of 
10 feet. (Omaha District.) (ELR Order No. 
80323.) 

Flood Control on Cayuga Creek, 
Cheektowaga, Erie County, N.Y., April 5: 
this action provides for the 100-year flood 
protection for the town of Cheektowaga, 
N.Y., limited to Cayuga Creek. This plan 
consists of modifications starting at Union 
Road Bridge to 1,400 feet upstream. The 
river will be varied in width from 115 to 150 
feet, a concrete wall will be constructed on 
the right bank for about 500 feet then be¬ 
comes an earth-mound level for about 800 
feet and Join a transverse level which would 
continue between two quarry ponds and ter¬ 
minate north of the ponds. Erosion protec¬ 
tion will be applied where needed along 
both sides of the creek. Buffalo District. 
(ELR Order No. 80326.) 

Brunswick County, N.C., April 5: This 
action involves the modification of an exist¬ 
ing project at Lockwoods Folly Inlet, Bruns¬ 
wick County, N.C. The project as presently 
proposed will consist of having the inlet 
channel deepened by means of a channel ex¬ 
cavation sand bypassing system (CESB) 
from its current 6-foot depth to a depth of 
12 feet plus 2 feet of over depth. This 
system is essentially a self-loading hopper 


dredge that would be used by either the 
government or private contractors to exca¬ 
vate channels and deposit the excavated 
material in the surf zone of eroding beach¬ 
es. The channel will be 150 feet wide and 
will follow the natural flow channel from 
the Atlantic Intracoastal waterway. (ELR 
Order No. 80317). 

Draft supplement 

Beach Erosion Control Project, Tybee 
Island, Chatham County, Ga., April 6: This 
statement supplements a final EIS filed 
with CEQ In November 1973. The original 
project was designed to improve and restore 
the shoreline of Tybee Island and to protect 
and maintain the restored ocean front 
beach against erosion. The proposed action 
is the local sponsor construction of access 
road and parking area on the man made 
land between 2nd Avenue and Gulick Street 
as an integral part of Tybee Beach renour¬ 
ishment project. (Savannah District.) ELR 
Order No. 80329. 

Final 

Mitigation of Shore Damage, Frankfort 
harbor, Benzie county, Mich., April 6: The 
Corps of Engineers proposes to mitigate 
shore erosion damage in the vicinity of 
Frankfort Harbor that is attributable to the 
Federal Navigation structures at the harbor. 
The plan Includes a public information pro¬ 
gram. a shore protection permit program, 
and the establishment of maintenance 
dredging guidelines. Impacts will result 
from rigorous enforcement of shore protec¬ 
tion permit restrictions associated with the 
proposed project. Localized accretion nor¬ 
mally accompanying groin construction 
would be limited as a secondary effect of re¬ 
stricting shore protection. (Detroit District.) 
Comments made by: EPA. DOI, AHP, DOD. 
FPC, USDA. DOC. DOT State and local 
agencies lawyers. (ELR Order No. 80336.) 

Manistee Harbor Shore Damage Mitiga¬ 
tion. Manistee County, Mich., April 6: The 
statement proposes the mitigation of shore 
erosion damage in the vicinity of Manistee 
Harbor. The erosion was caused In part by 
Federal navigation structures, as well as 
natural erosion processes. The plan includes 
a public information service, a shore protec¬ 
tion permit program and the establishment 
of maintenance dredging guidelines. Nega¬ 
tive impacts which would result from rigor¬ 
ous enforcement of shore protection permit 
restrictions are the limitation of localized 
accretion normally accompanying groin con¬ 
struction and effects on recreation activi¬ 
ties. The information service and dredging 
guidelines will have no adverse effects. (De¬ 
troit District.) Comments made by: EPA, 
DOI AHP, USDA DOC. HEW. USCG DOT, 
State and local agencies. (ELR Order No. 
80338.) 

Notice 

The Department of Energy (DOE) has 
filed a separate draft EIS on the electrical 
transmission system for the Dickey-Lincoln 
School Lakes hydroelectric project in 
Northern Maine. Initially, the Corps of En¬ 
gineers filed a draft EIS on the hydroelec¬ 
tric project In September 1977. The COE 
will act as lead agency in preparing a final 
EIS on the overall project which will satisfy 
both COE's and DOE’S NEPA regulations. 
Therefore, the Corps officially reopens the 
review period on their draft EIS so that 
commenting parties may review the project 
from an overall perspective during the draft 
stages of the EIS process. 
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Contact: Mr. Larry L. Wllkerson, Assistant 
Project Manager for Location and Engineer¬ 
ing. U.S. Department of Energy. Federal 
Office Building Room 209. Bangor, Maine 
04401, 207-942-6087. 

Draft 

Dickey-Lincoln School Lakes Project, 
transmission, Maine, New Hampshire. Ver¬ 
mont. County: Several, April 6: This action 
proposes the construction of a 138-kv trans¬ 
mission line from Dickey Dam substation to 
Fish River substation in Fort Kent, Maine. 
A steel double-circuit 345-kv transmission 
line from Dickey Dam substation to Moore 
substation, near Littleton. New Hampshire; 
a 345-kv wood pole transmission line from 
Moore substation to Granite substation and 
another one from Granite substation to 
Essex substation near Essex Junction, Ver¬ 
mont. The total length of the lines is 365 
miles. The project would also include three 
new substations, expansion of three others 
and construction of 12 microwave stations. 
DOE/EIS-0008-D. (ELR Order No. 80337.) 

The review period for the following 
draft EIS has been increased to 60 
days. Therefore the commenting 
period will terminate on June 13, 1978. 

Contact: Dr. Jack M. Heinemann, advisor 
on environmental quality. Federal Energy 
Regulatory Commission (DOE), 825 North 
Capitol Street NE., Washington, D.C. 20426, 
202-275-6569. 

Draft 

Potter Valley Project No. 77, Lake and 
Mendocino Counties, Calif., April 3: Consid¬ 
eration is being given to the application of 
Pacific Gas & Electric Co. for relicense to 
continue operation of Project No. 77. This is 
located In Lake and Mendocino Counties, of 
California, along the rivers Ee! and the East 
Fork Russian. It consists of 3.577.71 acres of 
land which encompass dams, reservoirs, a di¬ 
version system, power plants, fish passage 
facilities and a fish screen. The purpose of 
the project is recreational usage, energy 
production, and the provision of water for 
municipal, agricultural and industrial pur¬ 
poses. (ELR Order No. 80316.) 

Contact: Mr. Paul Gonzalez, Director, 
Office of Environmental Analysis, Federal 
Maritime Commission, 1100 L Street NW., 
Washington, D.C. 20573. 202-523-5835. 

Draft 

Investigation, movement of wastepaper 
and woodpulp, April 6: The Federal Mari¬ 
time Commission has instituted an Investi¬ 
gation of Pacific Westbound Conference's 
(PWC) rates, rules and practices pertaining 
to the movement of wastepaper and wood- 
pulp from United States west coast ports to 
the Far East, Including ports In Japan. 
South Korea, Taiwan. Philippines, and 
Thailand. The conference's rates permit ex¬ 
porters of woodpulp to use the services of 
carriers having the lowest open rate of 
woodpulp while exporters of wastepaper 
must use only the conference contract rate 
on that commodity or resort to the use of 
non-conference lines. Docket No. 72035. 
(ELR Order No. 80330.) 

General Services Administration 

Contact: Mr. Andrew E. Kauders, Execu¬ 
tive Director, Environmental Affairs Divi¬ 
sion, General Services Administration, 18th 
and P Streets. NW., Washington, D.C. 
20405, 202-566-0405. 


Draft 

Federal office construction and purchase, 
Suffolk County, Mass., April 6: This project 
consists of actions to accommodate existing 
and projected space needs for Federal agen¬ 
cies in Boston. Suffolk County, Mass. The 
plan includes the construction of a building 
to be used by personnel presently In leased 
space, alteration of the John W. McCor¬ 
mack Post Office and Courthouse and the 
purchase of the Food and Drug Administra¬ 
tion building. EMA 78002. (ELR Order No. 
80334.) 

Department or HUD 

Contact: Mr. Richard H. Broun. Director, 
Office of Environmental Quality, Depart¬ 
ment of Housing and Urban Development, 
451 7th Street SW., Washington, D.C. 20410. 
202-765-6308. 

Draft 

Northwood Hills subdivision, Shelby 
County, Tenn., April 4: Proposed is the 
Northwood Hills 736-unit subdivision. These 
units will be mostly single-family with some 
townhouse unit3. It is located in northeast 
Shelby County. Tenn. It is located In a rap¬ 
idly growing sector of Shelby County, 
bounded on the south by Egypt Central 
Road, on the west by West Coleman Road, 
on the north by Bolen House Road, and on 
the east by East Coleman Road. The pur¬ 
pose of the proposed project is the develop¬ 
ment of approximately 1228.4 acres of unde¬ 
veloped land to a large planned residential 
community offering only one housing type, 
the single-family detached home. HUD- 
R04-EIS-77-29D. (ELR Order No. 80324.) 

Final 

Mira Vista Hills Development, Contra 
Costa County, Calif., April 7: Proposed is 
the acceptance for mortgage insurance pur¬ 
poses of the Mira Vista Hills Development 
in Antioch, Calif. The proposed project calls 
for development of 314 acres of vacant agri¬ 
cultural land in a residential subdivision 
which will provide a maximum of 777 single¬ 
family homes together with an elementary 
school site and two park sites. Adverse ef¬ 
fects Include Increased strain on existing 
sewage treatment capacity and water sys¬ 
tems. HUD-R09-EIS-77-7F. Comments 
made by: COE, VA, AHP, DOC, DOI, FPC, 
DOT, and local agencies. (ELR Order No. 
80343.) 

Meadowdaie Subdivision. Texas. Dallas 
County, Tex., April 4: This proposal con¬ 
cerns an application by Fox <& Jacobs, Inc., 
a major standard developer, for Federal 
mortgage Insurance on a predominantly 
residential development in the east Dallas 
County community of Mesquite, Tex. The 
application includes an early start request 
for 199 of the 852 total units of single¬ 
family housing to be developed. This EIS 
covers the entire 219-acre site. Adverse ef¬ 
fects include the taking of potential pasture 
land, the conversion of approximately 7.35 
acres of flood hazard area for use as hous¬ 
ing lots, and increased demand on fossil 
fuels. HUD-R06-EIS-78-10F. Comments 
made by: EPA. AHP, DOI. VA, and State 
and local agencies and individuals. (ELR 
Order No. 80321.) 

Section 104(H) 

The following are community devel¬ 
opment block grant statements pre¬ 
pared and circulated directly by appli¬ 
cants pursuant to section 104(H) of 


the 1974 Housing and Community De¬ 
velopment Act. Copies may be ob¬ 
tained from the office of the appropri¬ 
ate local executive. Copies are not 
available from HUD. 

Draft 

Enka Water Project phase I, Buncombe 
County, N.C., April 7: Proposed is a three- 
step plan to upgrade water service in the 
Enka area of Buncombe County, N.C. The 
project will consist of three construction ac¬ 
tivities: (l)a 12-inch waterline running ap¬ 
proximately 7,000 feet along Monte Vista 
and Sand Hill School Roads from Sand Hill 
to Holbrook Roads, (2) a 16-inch waterline 
running approximately 17,500 feet along 
Holbrook, Pisgah View and Candler Knob 
Roads, from Monte Vista Road to a storage 
tank site, and (3) a 3,000.000-gallon water 
storage tank located on Cedar Hill at the 
end of the 16-inch waterline extending from 
Candler Knob Road. This system will be 
used for water supply, emergency reserves, 
and firefighting. (ELR Order No. 80345.) 

Final 

Harvest Bend Subdivision, Harris County, 
Tex., March 17: Proposed is the develop¬ 
ment of 410 acres for multipurpose use in 
Harris County. Tex., including up to 2,175 
units under the Department of HUD’s FHA 
home mortgage programs. Adverse effects, 
not unlike the adverse effects of other sub¬ 
division developments, would be the loss of 
grazing and potential agricultural land, and 
an Increased demand for fossil fuels 
through heavy dependence on the auto¬ 
mobile for transportation. HUD-R06-EIS- 
78-9F. (ELR Order No. 80256.) Comments 
made by: EPA. DOI, DOT. USDA. 

Department or Interior 

Contact: Mr. Bruce Blanchard, Director, 
Environmental Project Review, Room 4256 
Interior Building, Department of the Interi¬ 
or, Washington, D.C. 20240, 202-343-3891. 

BUREAU or LAND MANAGEMENT 

Draft 

Development of Coal Resources, South¬ 
western Wyoming, Lincoln, Sweetwater. 
Unita Counties Wyo., April 4: The proposed 
action involves the approval of five coal 
mining and reclamation plans on existing 
leases and the Issuance of rights-of-way nec¬ 
essary to develop these five proposed coal 
mines. These five mines are north block 
mine, twin creek mine. South Haystack 
Mine. Long Canyon Mine, and Black Butte 
Mine. Surface ownership on the five propos¬ 
als include 32,068 acres of public land. 
45,259 acres of private land and 4,207 acres 
of State land totaling 81,354 project acres 
containing 357 million tons of recoverable 
coal reserves. The geographic region con¬ 
sists of 6.3 million acres, includes all of 
Unita and portions of Lincoln and 
Sweetwater Counties, Wyo. (DES-78-9) 
(ELR Order No. 80320.) 

Department of Transportation 

Contact: Mr. Martin Convisser, Director, 
Office of Environmental Affairs. U.S, De¬ 
partment of Transportation, 400 7th Street 
SW.. Washington. D.C. 20590, 202-426-4357. 

FEDERAL AVIATION ADMINISTRATION 

Draft 

Metropolitan Washington Airport Policy. 
Arlington County. Va., April 6: This draft 
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EIS analyzes the Impacts which presently 
occur and the Impacts which are expected 
to result from the proposed policy for 
Washington National and Dulles Interna¬ 
tional Airports. In addition, the report eval¬ 
uates the Impacts of alternative policy sce¬ 
narios as well as the secondary effects of 
the proposed policy on the Baltimore-Wash¬ 
ington International Airport. The present, 
or base case condition is considered within 
the report to be 1976 and the impacts of 
future policy options are evaluated for the 
year 1990. (ELR Order No. 80335.) 

FEDERAL HIGHWAY ADMINISTRATION 

Draft 

NB-370. Papilllon to Bellevue. Sarpy 
County. Nebr., April 4: The proposed im¬ 
provements represent approximately seven 
miles of highway construction on Nebraska 
Highway 370 from Papiliion to Bellevue in 
Sarpy County, Nebraska. The improvement 
will be divided Into two projects, the first 
project F-FG-370-7U02) begins one-half 
mile west of the Intersection of N-370 and 
N-85 south of Papiliion and extends along 
N-370 for approximately six and one-half 
miles to a point Just west of the Burlington 
Northern and Missouri Pacific Railroad 
crossing west of Bellevue. The second pro¬ 
ject F-370-7-G10) begins at this same rail¬ 
road crossing point and continues easterly 
on N/370 for approximately one-half mile. 

(FHW A-NEB- EIS-78-03-D.) (ELR Order 
No. 80319.) 

Final 

1-565, Madison and Limestone Counties, 
Madison and Limestone Counties, Ala., Mar. 

7: The project described is an additional sec¬ 
tion (R4C) of project 1-565-5(1). in Madison 
and Limestone Counties. This alternate is a 
3.59 mile section within the city of Hunts-. 
vllle, beginning near the intersection of 
Jordan Lane and Governors Drive and ex¬ 
tending northeasterly to a point near the in¬ 
tersection of Oakwood Avenue and Andrew 
Jackson Way. Adverse Impacts are Increased 
air pollution, some disruption of the model 
cities area, loss of some vegetation, and dis¬ 
placement of 1,398 people, 8 industries, 140 
businesses, and 5 nonprofit corporations. 
PHWA-ALA-EIS-72-08-F. Comments made 
by: DOI, EPA. COE. TV A. USDA. HUD. 
State and local agencies, groups and individ¬ 
uals. (ELR Order No. 80341.) 

Lakeport Project. Lincoln Way—Gordon 
Drive, Woodbury County, Iowa. Mar. 6: Pro¬ 
posed is the improvement of a segment of 
the existing Federal-Aid Urban System 
[r AUS) 411 Sioux City, Iowa. The facility, to 
oe known as Lakeport Project, consists of 
the one way paired South Lakeport Street 
™ South Palmetto Street between Gordon 
Drive (U.S. Highway 20) and Momingside 
Avenue, and South Lakeport Street between 
Momingside Avenue and Freeway No. 520 
JOuter Belt Drive). Plans call for widening 
h channelization. signallzatlon, and 

Iritki ^Provements. Many existing trees 
ythin the existing and proposed project 
‘JJht-of-way would be removed. (Region 7.) 
r«WA-Iowa-EIS~76-04-F. Comments made 
oy: USDA, DOI. EPA. DOT. and State agen¬ 
cies. (ELR Order No. 80331.) 

Route 185, Franklin and Washington 
bounties, Franklin and Washington Coun- 
nf c „ *Proposed is the acquisition 

5,2 of limited access right-of-way 
torn near the east city limits of Sullivan in 
2™^ County to north of Route H In 
Washington County. Missouri, for the con¬ 
struction of Route 185. The project will con¬ 


sist of constructing two 12 foot lanes of 
pavement with 10 foot stabilized shoulders, 
plus a 2 lane bridge over the Meramec 
River. Adverse effects include the removal 
of 106 acres from Its present use, the de¬ 
struction of 88 acres of woods, and the dis¬ 
placement of 8 people. A 4(F) statement is 
included concerning Meramec 8tate Park. 
FHWA-MO-EIS-75-03-F. Comments made 
by: HUD. COE, DOI. EPA, USDA. DOT. 
and State and local agencies, groups, and in¬ 
dividuals. (ELR Order No. 80322.) 

Draft supplement 

U.S. 550, Shiprock-Pruitland Junction. F- 
032-1(21), San Juan County. N. Mex., Mar. 
4: This supplement addresses changes that 
have occurred in the proposed project F- 
032-1(17) since approval of the final EIS in 
May 1973. Project F-032-K17) 8.3 miles east 
of Shiprock East for 7.3 miles was split into 
two construction projects. The (17) project 
was reduced to include the western 4.7 mile 
and the remaining 2.6 miles have become 
Project F-032-1(21). Projects F-032- 
1(13X15X16) have been completed and the 
(17) project is scheduled to be let to con¬ 
tract during the summer of 1978. This will 
complete all but 2.8 miles of the 25 miles 
section of the highway. FHWA-NM-EIS-71- 
10-DS (region 6). (ELR Order No. 80318.) 

U.S. Coast Guard 

Draft 

Tampa South Crosstown Expressway—ex¬ 
tension to 1-75, Hillsborough County. Fla., 
Mar. 7: This plan proposes the express high¬ 
way extension in Tampa and Hillsborough 
County, Florida. It will cover an 8.8 mile 
area and be a four lane, limited access, toll 
expressway. Federal permits will be re¬ 
quired for several locations of the express¬ 
way and including bridges. The purpose of 
the extension is to improve traffic circula¬ 
tion, relieve traffic congestion, reduce travel 
time, and increase safety. The major Feder¬ 
al action connected with the project is ap¬ 
proval of bridges across foujr navigable wa¬ 
terways by the Coast Guard. (ELR Order 
No. 80339.) 

Availability of Reports 

The EPA has received the following 
reports for review. Information copies 
are available from the originating 
Agency. These reports are not to be 
considered environmental impact 
statements. 

ENVIRONMENTAL PROTECTION AGENCY 

Contact: Mr. Charles Zafonte, Coordina¬ 
tor. Environmental Protection Agency, 
Region II, 26 Federal Plaza, New York, N.Y. 
10007. 212-264-8556. 

Date Received: 4-5-78. ELR Order No. 
80327. Title: The effects of sewering on 
Long Island’s shellfishing industry. 

U.S. Department of Agriculture 

RURAL ELECTRIFICATION ADMINISTRATION 

Contact: Mr. Barry Flamn, Coordinator, 
Environmental Quality Activities. U.S. De¬ 
partment of Agriculture, Room 307A, Wash¬ 
ington, D.C. 20250. 202-447-3965. 

Date Received: 4-7-78. ELR Order No. 
80340. Title: Missouri Basin Power Plant 
(Wheatland Generating Station Units 1, 2 
and 3 Associated Transmission and Grayr- 
ocks Reservoir). 

CFR Doc. 78-10300 Filed 4-13-78; 8:45 ami 


[ 6325 - 01 ] 

FEDERAL PREVAILING RATE 
ADVISORY COMMITTEE 

OPEN COMMITTEE MEETINGS 

Pursuant to the provisions of section 
10 of the Federal Advisory Committee 
Act (Pub. L. 92-463), notice is hereby 
given that meetings of the Federal 
Prevailing Rate Advisory Committee 
will be held on: Thursday. May 4. 1978 
and Thursday, May 11,1978. 

The meetings will convene at 10 
a.m., and will be held in Room 5A06A, 
Civil Service Commission Building, 
1900 E Street NW., Washington, D.C. 

The Federal Prevailing Rate Adviso¬ 
ry Committee is composed of a Chair¬ 
man, representatives of five labor 
unions holding exclusive bargaining 
rights for Federal blue-collar employ¬ 
ees, and representatives of five Feder¬ 
al agencies. Entitlement to member¬ 
ship on the Committee is provided for 
in 5 U.S.C.5347. 

The Committee’s primary responsi¬ 
bility is to review the prevailing rate 
system and other matters pertinent to 
the establishment of prevailing rates 
under subchapter IV, chapter 53. 5 
U.S.C., as amended, and from time to 
time advise the Civil Service Commis¬ 
sion thereon. 

These scheduled meetings will con¬ 
vene in open session with both labor 
and management representatives at¬ 
tending. During the meeting either 
the labor members or the manage¬ 
ment members may caucus separately 
with the Chairman to devise strategy 
and formulate positions. Premature 
disclosure of the matters discussed in 
these caucuses would impair to an un¬ 
acceptable degree the ability of the 
Committee to reach a consensus on 
the matters being considered and dis¬ 
rupt substantially the disposition of 
its business. Therefore, these caucuses 
will be closed to the public on the 
basis of a determination made by the 
Chairman of the Civil Service Com¬ 
mission under the provisions of section 
10(d) of the Federal Advisory Commit¬ 
tee Act (Pub. L. 92-463) and 5 U.S.C. 
section 552b(cX9)(B). These caucuses 
may, depending on the issues involved, 
constitute a substantial portion of the 
meeting. 

Annually, the Committee publishes 
for the Civil Service Commission, the 
President, and Congress a comprehen¬ 
sive report of pay issues discussed, 
concluded recommentdations thereon, 
and related activities. These reports 
are also available to the public, upon 
written request to the Committee Sec¬ 
retary. 

Members of the public are invited to 
submit material in writing to the 
Chairman concerning Federal Wage 
System pay matters felt to be deserv¬ 
ing of the Committee’s attention. Ad- 
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ditional information concerning this 
meeting may be obtained by contact¬ 
ing the Secretary, Federal Prevailing 
Rate Advisory Committee, Room 1338, 
1900 E Street NW., Washington, D.C. 
20415, 202-632-9710. 

Jerome H. Ross, 
Chairman, Federal Prevailing 
Rate Advisory Committee, 
April 11,1978. 

CFR Doc. 78-9995 Filed 4-13-78; 8:45 ami 


[ 4110 - 88 ] 

DEPARTMENT OF HEALTH, 
EDUCATION, AND WELFARE 

Alcohol, Drug Abuto, and Mental Health 
Administration 

ADVISORY COMMITTEES 
Meeting! 

In accordance with Section 10(a)(2) 
of the Federal Advisory Committee 
Act (5 U.S.C. Appendix I), announce¬ 
ment is made of the following Nation¬ 
al Advisory bodies scheduled to assem- 
• ble during the month of May 1978: 

Biological Sciences Training Review 
Committee 

May 19-20; 9 a.m., Conference Room B. 
Parklawn Building. 5800 Fishers Lane, 
Rockville, Md. 20857. Open-May 19; 9-11 
a.m. Closed—Otherwise. Contact—Donna 
Spain, Room 9C-09, Parklawn Building, 
5600 Fishers Lane, RockvUle, Md. 20857, 
301-443-3855. 

Purpose . The Committee is charged 
with the initial review of grant appli¬ 
cations for Federal assistance in the 
program areas administered by the 
National Institute of Mental Health 
relating to biological sciences research 
training and makes recommendations 
to the National Advisory Mental 
Health Council for final review. 

Agenda, From 9 a.m. to 11 a.m., May 
19, the meeting will be open for discus¬ 
sion of administrative announcements 
and program developments. Other¬ 
wise, the Committee will be perform¬ 
ing initial review of grant applications 
for Federal assistance and will not be 
open to the public in accordance with 
the determination by the Administra¬ 
tor, Alcohol, Drug Abuse, and Mental 
Health Administration, pursuant to 
the provisions of Section 552b(c)(6), 
Title 5 U.S. Code and Section 10(d) of 
Pub. L. 92-463 (5 U.S.C. Appendix I). 


Neuropsychology Research Review 
Committee 

May 22-24; 9 a.m.. Holiday Inn of George¬ 
town, 2505 Wisconsin Avenue N.W., Wash¬ 
ington. D.C. 20007. Open—May 22; 9-10 a.m. 
Closed—Otherwise. Contact—Jean Pierce. 
Room IOC-06. Parklawn Building, 5600 
Fishers Lane. Rockville, Md. 20857, 301-443- 
3942. 


Purpose, The Committee is charged 
with the initial review of grant appli¬ 
cations for Federal assistance in the 
program areas administered by the 
National Institute of Mental Health 
relating to neuropsychology research 
and makes recommendations to the 
National Advisory Mental Health 
Council for final review. 

Agenda, From 9 a.m. to 10 a.m.. May 
22 the meeting will be open for discus¬ 
sion of administrative announcements 
and program developments. Other¬ 
wise. the Committee will be perform¬ 
ing initial review of grant applications 
for Federal assistance and will not be 
open to the public in accordance with 
the determination by the Administra¬ 
tor, Alcohol, Drug Abuse, and Mental 
Health Administration, pursuant to 
the provisions of Section 552b<c)(6), 
Title 5 U.S. Code and Section 10(d) of 
Pub. L. 92-463 (5 UJS.C. Appendix I). 

» # • • • 

Social Sciences Training Review 
Committee 

May 24-27; 9 a.m., Conference Room H, 
Parklawn Building, 5600 Fishers Lane, 
Rockville. Md. 20857. Open-May 24; 9-11 
a.m. Closed—Otherwise Contact—Hope Wil¬ 
liams, Room 9C-09, Parklawn Building, 5600 
Fiahere Lane. Rockville, Md. 20857, 301-443- 
3857. 

Purpose, The Committee is charged 
with the initial review of grant appli¬ 
cations for Federal assistance in the 
program areas administered by the 
National Institute of Mental Health 
relating to social science training and 
makes recommendations to the Na¬ 
tional Advisory Mental Health Council 
for final review. 

Agenda, From 9 a.m. to 11 a.m.. May 
24, the meeting will be open for discus¬ 
sion of administrative announcements 
and program developments. Other¬ 
wise, the Committee will be perform¬ 
ing initial review of grant applications 
for Federal assistance and will not be 
open to the public in accordance with 
the determination by the Administra¬ 
tor, Alcohol, Drug Abuse, and Mental 
Health Administration, pursuant to 
the provisions of Section 552b(c)(6), 
Title 5 U.S. Code and Section 10(d) of 
Pub. L. 92-463 (5 U.S.C. Appendix I). 

• • « • • 

Social Sciences Research Review 
Committee 

May 25-27; 9 a.m. Room 505, Holiday Inn- 
Georgetown Area, 2505 Wisconsin Avenue 
N.W., Washington, D.C. 20007. Open—May 
25; 9-9:30 am. Closed—Otherwise. Contact— 
Marilyn Andersen. Room 10-95, Parklawn 
Building, 5600 Fishers Lane, Rockville. Md. 
20857, 301-443-3936. 

Purpose, The Committee is charged 
with the initial review of grant appli¬ 
cations for Federal assistance in the 
program areas administered by the 
National Institute of Mental Health 


relating to social science research and 
makes recommendations to the Na¬ 
tional Advisory Mental Health Council 
for final review. 

Agenda, From 9 a.m. to 9:30 a.m f 
May 25. the meeting will be open for 
discussion of administrative announce¬ 
ments and program developments. 
Otherwise, the Committee will be per¬ 
forming initial review of grant applica¬ 
tions for Federal assistance and will 
not be open to the public in accor¬ 
dance with the determination by the 
Administrator, Alcohol, Drug Abuse, 
and Mental Health Administration, 
pursuant to the provisions of Section 
552b(cXd) t Title 5 U.S. Code and Sec¬ 
tion 10(d) of Pub. L. 92-463 (5 U.S.C. 
Appendix I). 

Substantive program information 
may be obtained from the contact per¬ 
sons listed above. The NIMH Informa¬ 
tion Officer who will furnish upon re¬ 
quest summaries of the meeting and 
rosters of the committee members is 
Dr. Jacquelyn Hall, Acting Chief, 
Public Information Branch, Division 
of Scientific and Public Information, 
NIMH Room 15C-17, Parklawn Build¬ 
ing, 5600 Fishers Lane. Rockville, Md. 
20857, 301-443-4573. 

Dated: April 6, 1978. 

Carolyn T. Evans. 

Committee Management Officer, 
Alcohol, Drug Abuse, and 
Mental Health Administration, 

tFR Doc. 78-9596 Filed 4-13-78; 8:45 ami 


[ 4110 - 03 ] 

Food and Drug Administration 
[Docket No. 75P-0021] 
DIAGNOSTIC X-RAY SYSTEMS 
Denial of Petition for Amondmont of Standard 

AGENCY: Food and Drug Administra¬ 
tion. 

ACTION: Notice of denial of petition. 

SUMMARY: This is a notice of denial 
of the petition from the Commissioner 
of Health of the City of New York re¬ 
questing that the Commissioner of 
Food and Drugs exercise his authority 
under section 358 of the Public Health 
Service Act, as amended by the Radi¬ 
ation Control for Health and Safety 
Act of 1968 (Pub. L. 90-602, 42 U.S.C. 
263f) to amend the performance stan¬ 
dard for diagnostic x-ray systems and 
their major components, by adding re¬ 
quirements applicable to dental fil® 
and associated processing materials. 

FOR FURTHER INFORMATION 
CONTACT: 

Joseph Wang. Bureau of Radiologi* 
cal Health (HFX-460), Food and 
Drug Administration, Department of 
Health, Education, and Welfare. 
5600 Fishers Lane, Rockville, Md- 
20857,301-443-3426. 
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SUPPLEMENTARY INFORMATION: 
The Hearing Clerk. Food and Drug 
Administration, received from the 
Commissioner of Health of the City of 
New York a petition under 5 U.S.C. 
553(e). dated December 26. 1973, for 
the Commissioner of Food and Drugs 
to exercise his authority under section 
358 of the Public Health Service Act, 
as amended by the Radiation Control 
for Health and Safety Act of 1968, to 
amend the performance standard for 
diagnostic x-ray systems and their 
major components, §§ 1020.30-1020.32 
(21 CFR 1020.30-1020.32). The receipt 
of the above petition from the City of 
New York was announced in a notice 
of availability published In the Feder¬ 
al Register of June 3. 1974 (39 FR 
19528). 

The petition submitted by the City 
of New York proposed the following: 
(1) That all dental film be required to 
have a speed range of no less than 12 
to 24 reciprocal roentgens (type D 
film): (2) that manufacturers of dental 
film be required to provide to purchas¬ 
ers a statement of the film speed in re¬ 
ciprocal roentgens; (3) that manufac¬ 
turers of film processing materials 
provide information on the effect of 
the use of their product on the sensi¬ 
tivity of dental x-ray film and also 
provide the processing procedures that 
would result in the achievement of an 
average optical density of 1.0 above 
base and fog density. 

In an advance notice of proposed ru¬ 
lemaking published in the Federal 
Recister of June 9, 1975 (40 FR 
24528), the Commissioner announced 
his agreement, in principle, with the 
major intent of the petition by the 
City of New York; namely, to remove 
from commerce dental x-ray film 
which has a lower sensitivity to x-rays 
than speed group D. Further action 
was delayed pending the completion of 
various statutory and procedural steps 
in amending a standard under the Ra¬ 
diation Control for Health and Safety 
Act. The Agency also delayed the 
amending process in order to examine 
the authority under the Radiation 
Control for Health and Safety Act of 
1968 to regulate x-ray film. However, 
based on recent data, it now appears 
that dental film of sensitivity lower 
than speed group D is no longer being 
manufactured or imported for use in 
the United States. Based on this evi¬ 
dence. the Commissioner has deter¬ 
mined that regulatory action concem- 
mg sensitivity of dental film is no 
longer needed. 

The Commissioner is also in agree¬ 
ment with the City of New York that 
Present labeling and product informa¬ 
tion on film and film-processing mate¬ 
rial may not be sufficient to ensure 
good quality radiographs. The agency 
nas been considering other options, 
such as the issuance of recommenda¬ 


tions. to establish qualify assurance in 
dental radiography. Should amend¬ 
ment also be needed in this area, the 
Commissioner has determined that it 
may be more appropriate to consider 
labeling and product information re¬ 
quirements on film and film-process¬ 
ing material under the Medical Device 
Amendments of 1976 (Pub. L. 94-295) 
amending the Federal Food, Drug, and 
Cosmetic Act (21 U.S.C. 301). There¬ 
fore, for the reasons and in accordance 
with 21 CFR 10.30, the Commissioner 
is denying the City of New York's peti¬ 
tion concerning amendments to the 
standard for diagnostic x-ray systems 
and their major components (21 CFR 
1020.30-1020.32) on dental film and as¬ 
sociated processing material. 

The application for this petition and 
all related correspondence, except in¬ 
formation covered by the confidential¬ 
ity provisions of section 360A(e) of the 
Radiation Control for Health and 
Safety Act of 1968 (42 U.S.C. 2631(e)), 
have been placed on public display in 
the office of the Hearing Clerk (HFC- 
20), Food and Drug Administration, 
Room 4-65, 5600 Fishers Lane, Rock¬ 
ville, Md. 20857, and may be seen 
Monday through Friday from 9 a.m. to 
4 p.m. except on Federal legal holi¬ 
days. 

Dated: April 4. 1978. 

Donald Kennedy, 
Commissioner of Food and Drugs. 

[FR Doc. 78-9595 Filed 4-13-78; 8:45 am] 


[ 4110 - 03 ] 

PANEL ON REVIEW OF CONTRACEPTIVES AND 
OTHER VAGINAL DRUG PRODUCTS 

Meeting Change 

AGENCY: Food and Drug Administra¬ 
tion. 

ACTION: Notice. 

SUMMARY: The Panel on Review of 
Contraceptives and Other Vaginal 
Drug Products meeting scheduled for 
April 28 and 29, 1978, in Conference 
Room G-H, Food and Drug Adminis¬ 
tration. 5600 Fishers Lane, Rockville. 
Md. 20857 (April 28), and the Holiday 
Inn in Bethesda. Md. (April 29), has 
been changed to meet at the Hyatt 
House Hotel-Arlington, 1325 Wilson 
Boulevard, Arlington, Va. 22209, on 
both days. 

FOR FURTHER INFORMATION 
CONTACT: 

Armond M. Welch, Bureau of Drugs 
(HFD-510), Food and Drug Adminis¬ 
tration, Department of Health. Edu¬ 
cation, and Welfare. 5600 Fishers 
Lane. Rockville, Md. 20857, 301-443- 
4960. 

SUPPLEMENTARY INFORMATION: 
Under the Federal Advisory Commit¬ 
tee Act of October 6, 1972 (Pub. L. 92- 


463, 86 Stat. 770-776 (5 U.S.C. App. 
(I)), the Food and Drug Administra¬ 
tion (FDA) announced in a notice pub¬ 
lished in the Federal Register of 
March 14. 1978 (43 FR 10624), meet¬ 
ings of FDA public advisory commit¬ 
tees and other required information in 
accordance with provisions set forth in 
section 10(a) (1) and (2) of the act. 

Notice is hereby given that the 
Panel on Review of Contraceptives 
and Other Vaginal Drug Products 
meeting scheduled for April 28 and 29. 
1978, in Conference Room G-H. Food 
and Drug Administration, 5600 Fishers 
Lane. Rockville, Md. 20857 (April 28). 
and at the Holiday Inn in Bethesda. 
Md. 20014 (April 29), has been 
changed to meet at the Hyatt House 
Hotel-Arlington, 1325 Wilson Boule¬ 
vard, Arlington, Va. 22209, on both 
days. In addition to the previous 
agenda published in the Federal Reg¬ 
ister of March 14. 1978 (43 FR 10624), 
the following topics will be presented 
and discussed: 

I. Consumer Concerns 

The Impact of Professional Societies on 
Consumer Information. 

Clinical Experience with Vaginal Contracep¬ 
tives. 

Consumer Views on Existing OTC Labeling. 
The Consumer Needs in Labeling and Ad¬ 
vertising. 

II. Development or Clinical Protocols 

State of the Art of Clinical Testing of Vagi¬ 
nal Contraceptives. 

Statistical Problems in the Design of Clini¬ 
cal Protocols for Vaginal Contraceptives. 
Problems of Comparative Clinical Efficacy 
Testing. 

in. Trends and Data Collection 

World Health Organization Programs Relat¬ 
ed to Vaginal Contraceptives. 

International Planned Parenthood Feder¬ 
ation Programs Utilizing Vaginal Contra¬ 
ceptives. 

Population Council Program Related to Va¬ 
ginal Contraceptives. 

Problems in Generating Effectiveness Data. 

IV. Study Design and Statistical Analysis 

Views on Current Effectiveness Data. 

Design of Clinical Studies. 

Evaluation of Effectiveness Data. 

Following the speakers on Friday 
afternoon and Saturday morning, 
workshops will be held on topics I 
through IV. Symposium attendees are 
encouraged to attend and participate. 

Dated: April 6, 1978. 

William F. Randolph, 
Acting Associate Commissioner 
for Compliance. 
(FR Doc. 78-9800 Filed 4-13-78; 8:45 ami 
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[ 4110 - 03 ] 

PANEL ON REVIEW OF MISCELLANDOUS 
EXTERNAL DRUG PRODUCTS 

Rut w d 

AGENCY: Pood and Drug Administra¬ 
tion 

ACTION: Notice. 

SUMMARY: Under the Federal Advi¬ 
sory Committee Act of October 6, 1972 
(Pub. L. 92-463, 86 Stat. 770-776 (5 
U.S.C. App. I)), the Pood and Drug 
Administration announces the renewal 
of the Panel of Review of Miscella¬ 
neous External Drug Products by the 
Secretary. Department of Health, 
Education, and Welfare. 

DATE: Authority for this committee 
will expire on February 28, 1980, 
unless the Secretary formally deter¬ 
mines that continuance is in the 
public interest. 

FOR FURTHER INFORMATION 
CONTACT: 

Richard L. Schmidt, Committee 
Management Officer (HFS-20), Food 
and Drug Administration, Depart¬ 
ment of Health, Education, and Wel¬ 
fare, 5600 Fishers Lane, Rockville, 
Md. 20857, 301-443-2765. 

Dated: April 6,1978. 

William F. Randolph, 
Acting Associate Commissioner 
for Compliance 
CFR Doc. 78-9801 Filed 4-13-78; 8:45 ami 


[ 4110 - 03 ] 

PANEL ON REVIEW OF ORAL CAVITY DRUG 
PRODUCTS 

Renewal 

AGENCY: Food and Administration. 
ACTION: Notice. 

SUMMARY: Under the Federal Advi¬ 
sory Committee Act of October 6, 1972 
(Pub. L. 92-463, 86 Stat. 770-776 (5 
U.S.C. App. I)), the Food and Drug 
Administration announces the renewal 
of the Panel on Review of Oral Cavity 
Drug Products by the Secretary, De¬ 
partment of Health, Education, and 
Welfare. 

DATE: Authority for this committee 
will expire on February 28, 1979, 
unless the Secretary formally deter¬ 
mines that continuance is in the 
public interest. 

FOR FURTHER INFORMATION 
CONTACT: 

Richard L. Schmidt, Committee 
Management Officer (HFS-20) Food 
and Drug Administration, Depart¬ 
ment of Health. Education, and Wel¬ 
fare, 5600 Fishers Lane, Rockville 
Md. 20857, 301-443-2765. 


NOTICES 


Dated: April 6,1978. 

William F. Randolph, 
Acting Associate Commissioner 
for Compliance. 
CFR Doc. 78-9802 Filed 4-13-78; 8:45 am) 


[ 4110 - 03 ] 

PANEL ON REVIEW OF BLOOD AND BLOOD 
DERIVATIVES 

Renewal 

AGENCY: Food and Drug Administra¬ 
tion. 

ACTION: Notice. 

SUMMARY: Under the Federal Advi¬ 
sory Committee Act of October 6, 1972 
(Pub. L. 92-463, 86 Stat. 770-776 (5 
U.S.C. App. I)), the Food and Drug 
Administration announces the renewal 
of the Panel on Review of Blood and 
Blood Derivatives by the Secretary. 
Department of Health, Education, and 
Welfare. 

DATE: Authority for this committee 
will expire on February 28, 1980, 
unless the Secretary formally deter¬ 
mines that continuance is in the 
public interest. 

FOR FURTHER INFORMATION 
CONTACT: 

Richard L. Schmidt, Committee 
Management Officer (HFS-20), Food 
and Drug Administration, Depart¬ 
ment of Health, Education, and Wel¬ 
fare. 5600 Fishers Lane, Rockville, 
Md. 20857, 301-443-2765. 

Dated: April 6, 1978. 

William F. Randolph, 
Acting Associate Commissioner 
for Compliance. 
CFR Doc. 78-9803 Filed 4-13-78; 8:45 am) 


[ 4110 - 03 ] 

CDocket No. 75N-0230; DESI 17861 

DUOTRATE 30 WITH PHENOBARBITAL CAP¬ 
SULES AND DUOTRATE 45 WITH PHENOBAR- 
BTTAL CAPSULES 

Withdrawal of Approval of Now Drug 
Application* 

AGENCY: Food and Drug Administra¬ 
tion. 

ACTION: Notice. 

SUMMARY: This notice withdraws 
approval of the new drug applications 
(NDA 16-483 and NDA 12-749) for 
Duotrate with Phenobarbital, combi¬ 
nation drug products containing an or¬ 
ganic nitrate and a sedative. The 
drugs, which have been used in the 
treatment of angina pectoris, are no 
longer marketed. 

EFFECTIVE DATE: April 26, 1978. 

ADDRESS: Requests for an opinion of 
the applicability of this notice to a 


specific drug product should be direct- 
ed to the Di vision of Drug Labeling 
Compliance (HFD-310), Bureau of 
Drugs, 5600 Fishers Lane, Rockville, 
Md. 20857. 

FOR FURTHER INFORMATION 
CONTACT: 

Natha n Treinish, Bureau of Drugs 

(HFD-32), Food and Drug Adminis¬ 
tration. Department of Health, Edu¬ 
cation, and Welfare, 5600 Fishers 

Lane, Rockville, Md. 20857, 301-443- 

3650. 

SUPPLEMENTARY INFORMATION: 
In a notice of opportunity for hearing 
(DESI 1786; Docket No. 75N-0230, for- 
merly Docket No. FDC-D-643) pub¬ 
lished in the Federal Register of 
August 29, 1973 (38 FR 23349), the 
Commissioner of Food and Drugs pro¬ 
posed to issue an order withdrawing 
approval of the new drug applications 
for certain drug products used in the 
treatment of angina pectoris that con¬ 
tain an organic nitrate in combination 
with one or more other drugs. Since 
the notice did not specifically refer to 
the requirements concerning fixed- 
combination prescription drugs for 
humans (21 CFR 300.50), the Director 
of the Bureau of Drugs subsequently 
concluded that the notice should be 
amended to make it clear that any re¬ 
quest for hearing must provide evi¬ 
dence of effectiveness derived from 
adequate and well-controlled studies 
meeting the requirements of both 21 
CFR 314.111(a), which sets forth the 
essential elements of adequate and 
well-controlled studies, and 21 CFR 
300.50, which sets forth the criteria 
for fixed-combination prescription 
drugs. Accordingly, the notice of 
August 29, 1973 was appropriately 
amended on December 9, 1975 (40 FR 
57377). The basis of the proposed 
orders was that the drugs lacked sub¬ 
stantial evidence of effectiveness for 
their labeled indications. 

In response to the August 29, 1973 
notice. Marion Laboratories. Inc., filed 
a hearing request concerning the fol¬ 
lowing two products. Marion did not 
respond to the December 9. 1975 
notice, however, and subsequently the 
hearing request was withdrawn be¬ 
cause marketing of the two products 
had been discontinued. Approval of 
these two new drug applications is now 
being withdrawn. 

NDA 12-749; Duotrate 45 with Phe* 
nobarbital Capsules containing pen* 
t&erythritol tetranitrate and pheno- 
barbital; Marion Laboratories, Inc., 
10236 Bunker Ridge Road, Kansas 
City. Mo. 64137. 

NDA 16-483; Duotrate 30 with Phe¬ 
nobarbital Capsules containing P en ' 
taerythritol tetranitrate and pheno¬ 
barbital; Marion Laboratories, Inc. 

All drug products that are identical 
related, or similar to the drugs named 
above and are not the subject of an ap* 
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proved new drug application are cov¬ 
ered by the new drug applications re¬ 
viewed and are subject to this notice 
(21 CFR 310.6). Any person who 
wishes to determine whether a specific 
product is covered by this notice 
should write to the Division of Drug 
Labeling Compliance (address given 
above). 

The holders of the two new drug ap¬ 
plications and the sponsors of the four 
related products named below have re¬ 
quested hearings concerning their 
drug products. The requests for hear¬ 
ing are under review and will be the 
subject of a future Federal Register 
notice. Marketing of these six drug 
products may continue pending a 
ruling on the hearing requests. 

NDA 12-226; Peritrate with Pheno- 
barbital SA Tablets containing pen- 
taerythritol tetranitrate and pheno- 
barbital; Warner Chilcott Laborato¬ 
ries. Division of Warner Lambert 
Pharmaceutical Co.. 201 Tabor Road, 
Morris Plains. N.J. 07950. 

NDA 12-093; That part of NDA 12- 
093 pertaining to Isordil with Pheno- 
barbital Tablets containing isosorbide 
dinitrate and phenobarbital; Ives Lab¬ 
oratories. Inc., 685 Third Avenue, New 
York. N.Y. 10017. 

Corovas Tymcaps containing pen- 
taerythritol tetranitrate and secobar¬ 
bital (no NDA), Amfre Grant, 520 
South Dean Street, Englewood, N.J. 
07631. 

Mannitol Hexanitrate with Pheno¬ 
barbital Tablets; and Mannitol Hexan¬ 
itrate with Reserpine Tablets (no 
ND&’s), Lemmon Pharmacal Co., Sel- 

lersville. Pa. 18960. 

Antora-B.T.D. Capsules containing 
pentaerythritol tetranitrate and seco¬ 
barbital (no NDA), Mayrand, Inc., 
1026 East Lindsay Street, Greensboro, 

N.C. 27420. 

No other person filed a written ap¬ 
pearance of election as provided for by 
said notice. The failure to file such an 
appearance constitutes election by 
such persons not to avail themselves 
of the opportunity for a hearing. 

The Director of the Bureau of 
Drugs, under the Federal Food, Drug, 
and Cosmetic Act (section 505. 52 Stat. 
1052-1053. as amended (21 U.S.C. 
355)). and under authority delegated 
to him (21 CFR 5.82), finds that on 
the basis of new information before 
him with respect to these drug prod¬ 
ucts, evaluated together with the evi¬ 
dence available to him when the appli¬ 
cations were approved, there is a lack 
of substantial evidence that the drug 
products will have the effects they 
purport or are represented to have 
^der the conditions of use prescribed, 
recommended, or suggested in their la¬ 
beling. 

fi T jj erefore . pursuant to the foregoing 
jinding, approval of new drug applica¬ 
tions 16-483 and 12-749 and all amend- 
ments and supplements applying 


thereto is withdrawn effective April 
26. 1978. 

Shipment in interstate commerce of 
Duotrate 30 or 45 with Phenobarbital 
or of any identical, related, or similar 
product that is not the subject of an 
approved new drug application will 
then be unlawful. The products de¬ 
scribed above with pending hearing re¬ 
quests may continue to be marketed. 

Dated: April 6, 1978. 

J. Richard Crout, 
Director, Bureau of Drugs. 

CFR Doc. 78-9924 Filed 4-13-78; 8:45 am] 


[ 4110 - 03 ] 

(Docket No. 78D-0075] 

IMMUNE SERUM GLOBULIN (HUMAN) 
Availability of Guidelines 

AGENCY: Food and Drug Administra¬ 
tion. 

ACTION: Notice. 

SUMMARY: This document an¬ 
nounces the availability of guidelines 
for the package insert for Immune 
Serum Globulin (Human). The guide¬ 
lines are intended to promote prompt 
review and evaluation of labeling sub¬ 
mitted with new and amended license 
applications by creating a uniform 
format and content. 

DATE: Written coments by May 15, 
1978. 

ADDRESS: Requests for a copy of the 
guidelines and submission of written 
comments may be addressed to the 
Hearing Clerk (HFC-20), Food and 
Drug Administration, Rm. 4-65, 5600 
Fishers Lane, Rockville, Md. 20857. 

FOR FURTHER INFORMATION 
CONTACT: 

Michael L. Hooton, Bureau of Biolo¬ 
gies (HFB-620), Food and Drug Ad¬ 
ministration, Department of Health, 
Education, and Welfare. 8800 Rock¬ 
ville Pike. Bethesda, Md. 20014, 301- 
443-1306. 

SUPPLEMENTARY INFORMATION: 
The Food and Drug Administration 
notice that a copy of guidelines for the 
package insert for Immune Serum 
Globulin (Human) is on display in the 
office of the Hearing Clerk. Food and 
Drug Administration at the above ad¬ 
dress between the hours of 9 a.m. and 
4 p.m. Monday through Friday. 
Immune Serum Globulin (Human) is a 
licensed product defined as a sterile 
solution containing antibodies derived 
from human blood (21 CFR 640.100). 
Its major use is for the treatment of 
hepatitis A, an acute infectious, in¬ 
flammatory disease of the liver caused 
by hepatitis A virus. 

The guidelines are intended to pro¬ 
duce consistency in the format and 
content of package inserts for Immune 


Serum Globulin (Human) produced by 
licensed manufacturers, thereby pro¬ 
moting prompt review and evaluation 
of the labeling described in new and 
amended license applications. The 
guidelines also include information 
concerning current medical knowledge 
and practice. Copies of the guidelines 
are being furnished to licensed manu¬ 
facturers of Immune Serum Globulin 
(Human). Other persons interested in 
obtaining copies of the guidelines may 
contact the office of the Hearing 
Clerk, Food and Drug Administration 
at the above address. 

Interested persons may on or before 
May 15, 1978 submit written com¬ 
ments (preferably four copies, identi¬ 
fied with the Hearing Clerk docket 
number found in brackets in the head¬ 
ing of this document) to the Hearing 
Clerk (HFC-20), Food and Drug Ad¬ 
ministration. Rm. 4-65, 5600 Fishers 
Lane, Rockville, Md. 20857. 

Dated: April 7, 1978. 

William F. Randolph, 
Acting Associate Commissioner 
for Compliance. 

[FR Doc. 78-9923 Filed 4-13-78; 8:45 am) 


[ 4110 - 03 ] 

(Docket No. 78N-0108] 

INJECTABLE OXYTOCIC DRUGS 
Rubik Hearing 

AGENCY: Food and Drug Administra¬ 
tion. 

ACTION: Notice of public hearing. 

SUMMARY: The Commissioner of 
Food and Drugs announces that a 
public hearing will be held on June 21, 
1978, to receive data, information, and 
views from interested persons about 
the use of injectable oxytocic drug 
products in pregnant women who elect 
to have labor induced. The Commis¬ 
sioner is taking this action because of 
the increasing concern that the use of 
oxytocic drug products to induce labor 
when it is not medically necessary may 
present unacceptable risks to the 
child. The Food and Drug Administra¬ 
tion (FDA) will require changes in the 
labeling of injectable oxytocic drug 
products if the risks to children are 
found to be unacceptably high. 

DATES: Written notices of appear¬ 
ance by June 9, 1978; the hearing will 
be held at 9 a.m. on June 21, 1978. 

ADDRESS: Written notices of appear¬ 
ance to the Hearing Clerk (HFC-20), 
Food and Drug Administration, Room 
4-65, 5600 Fishers Lane, Rockville, Md. 
20857. The hearing will be held in 
Conference Rooms G and H, third 
floor, Parklawn Building, 5600 Fishers 
Lane, Rockville, Md. 20857. 
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FOR FURTHER INFORMATION 
CONTACT: 

A. T. Gregoire, Bureau of Drugs 

(HFD-130), Food and Drug Adminis¬ 
tration, Department of Health, Edu¬ 
cation. and Welfare, 5600 Fishers 

Lane, Rockville, Md. 20857, 301-443- 

3490. 

SUPPLEMENTARY INFORMATION: 
The Commissioner of Food and Drugs 
announces that a public hearing will 
be held to provide an open forum for 
comment and discussion on the use of 
injectable oxytocic drug products for 
elective induction of labor. Labor is 
electively induced when it is initiated 
in a woman with a term pregnancy 
even though the induction of labor is 
not medically necessary. Injectable ox¬ 
ytocic drug products have been used 
for many years for elective induction 
of labor, as well as for medically neces¬ 
sary induction or agumentation of 
labor. The labeling for Pitocin (oxyto¬ 
cin) Injection, marketed by Parke, 
Davis and Co., Joseph Campau At the 
River. Detroit, Mich. 48232, currently 
provides for the use of the drug prod¬ 
uct for elective induction of labor 
when presentation of the fetus is 
normal and conditions are favorable. 
In addition, the Commissioner believes 
that Syntocinon (oxytocin) Injection, 
marketed by Sandoz Pharmaceuticals, 
Division of Sandoz, Inc., East Hanover, 
N.J. 07930, is often used for elective in¬ 
duction of labor, although the labeling 
for the drug product does not provide 
for that use. 

The Food and Drug Administration's 
Obstetrics and Gynecology Advisory 
Committee reviewed the use of oxyto¬ 
cic drug products for elective induc¬ 
tion of labor at its July 29, 1977, No¬ 
vember 17, 1977, and January 31, 1978 
meetings. The Committee was asked to 
consider the available information on 
the effectiveness of oxytocic drug 
products for induction of labor, 
whether the labeling of the products 
should be revised, and whether addi¬ 
tional studies should be undertaken 
concerning their use for that indica¬ 
tion. 

At its July 29 and November 17, 1977 
meetings, the Committee heard pre¬ 
sentations by several interested per¬ 
sons concerning the safety of the use 
of oxytocic drug products in labor. 
Doris B. Haire, president of the Ameri¬ 
can Foundation for Maternal and 
Child Health, Inc., and Estelle Cohen, 
an interested individual, told the Com¬ 
mittee that the use of oxytocic drug 
products in labor has resulted in neon¬ 
atal jaundice, increased fetal distress, 
diminished Apgar scores (the Apgar 
score is a numerical expression of the 
condition of a newborn infant and is 
usually determined at 60 seconds after 
birth), and an increased level of admis¬ 
sion to intensive care units in the in¬ 
fants. They also stated that, although 


the difficulty of assessing genetic po¬ 
tential at birth makes it impossible to 
evaluate the possible trauma or 
damage resulting from the use of oxy¬ 
tocic drug products during labor, the 
benefits from the use of the drug 
products for elective induction of 
labor do not justify the potential 
damage to infants. In addition. Dr. 
Lewis Nehl, Director of Research, In¬ 
stitute for the Study of Childbirth and 
Human Development, Berkeley, Calif., 
described his studies showing an asso¬ 
ciation between the use of injectable 
oxytocin during labor and an in¬ 
creased risk of fetal distress. Dr. Ken¬ 
neth Niswander, Professor and Chair¬ 
man of the Department of Obstetrics 
and Gynecology. University of Califor¬ 
nia School of Medicine, Davis, Calif., 
however, described the advantages of 
the proper use of oxytocic drug prod¬ 
ucts for elective induction of labor. In 
addition, the Committee reviewed pub¬ 
lished reports on the use of oxytocic 
drug products during labor. Copies of 
the reports reviewed by FDA’s Obstet¬ 
rics and Gynecology Advisory Commit¬ 
tee and transcripts of the parts of the 
Committee's three meetings that were 
concerned with oxytocic drug products 
have been placed on public display in 
the office of the Hearing Clerk. 

The Advisory Committee recom¬ 
mended to FDA that the indication 
for use of Pitocin (oxytocin) Injection 
in elective induction of labor be de¬ 
leted from the product's labeling be¬ 
cause available data and information 
are inadquate to define the benefit-to- 
risk considerations in the use of the 
drug product. In addition, the Adviso¬ 
ry Committee recommended that the 
labeling of oxytocic drug products be 
revised to provide more specific infor¬ 
mation on the use of the drug prod¬ 
ucts for their other indications. The 
public hearing announced by this 
notice, however, will be concerned 
only with the use of oxytocic drug 
products for elective induction of 
labor. The other recommendations of 
the Advisory Committee concerning 
the use of the drug products for other 
indications will not be considered. 

Persons wishing to comment or pre¬ 
sent views at this hearing must file by 
June 9, 1978, a written notice of ap¬ 
pearance under 21 CFR 15.21 with the 
Hearing Clerk (HFC-20), Food and 
Drug Administration, Room 4-65, 5600 
Fishers Lane, Rockville, Md. 20857. 
The envelope containing the notice 
should be prominently marked "Oxy¬ 
tocin Hearing." The notice of appear¬ 
ance shall specify Hearing Clerk 
Docket No. 78N-0108 and shall contain 
the name, address, and telephone 
number of the person desiring to make 
a statement; business affiliation, if 
any: a summary of the presentation; 
and the approximate amount of time 
requested for the presentation. Indi¬ 
viduals and organizations with 


common interests are urged to consoli¬ 
date or coordinate their presentations. 
The Commissioner may require Joint 
presentations by persons with common 
interests. He will allocate the time 
available for the hearing among the 
persons who properly file a notice of 
appearance and will make a schedule 
of the hearing available to them. Per¬ 
sons may use their allotted time on 
any aspect of the subject of the hear¬ 
ing, consistent with the conduct of a 
reasonable and orderly hearing. 
Formal written statements on the sub¬ 
ject of the hearing may be presented 
to the presiding officer on the day of 
the hearing for inclusion in the 
record. 

The hearing will be open to the 
public. The presiding officer will be 
Marion J. Finkel, MX)., Associate Di¬ 
rector for New Drug Evaluation, 
Bureau of Drugs. At the discretion of 
the presiding officer, and as time per¬ 
mits, any interested person in atten¬ 
dance may be heard with respect to 
matters relevant to the issue under 
consideration. 

Dated: April 11. 1978. 

William F. Randolph, 
Acting Associate Commissioner 
for Compliance. 

CFR Doc. 78-10032 Filed 4-12-78; 10:17 ami 


[ 4110 - 83 ] 

Health Resources Administration 
ADVISORY COMMITTEES 
Meetings 

In accordance with section 10(aX2) 
of the Federal Advisory Committee 
Act (Pub. L. 92-463), announcement is 
made of the following National Advi¬ 
sory body scheduled to meet during 
the month of May 1978: 

Name: National Advisory Council on Health 
Professions Education. 

Date and time: May 15-17, 1978. 8:30 a.m. 
Place: Conference Room 7-32, Center Build¬ 
ing. 3700 East-West Highway, Hyattsville. 
Md. 20782. 

Open May 15—8:30 a.m.-12:30 p.m. (10:30 
a.m.-12:30 p.m. will be structured study 
for Council members). 

Closed for remainder of the meeting. 

Purpose. The Council advises the 
Secretary concerning the programs au¬ 
thorized by the Health Professions 
Educational Assistance Act of 1976, in¬ 
cluding recommendations on con¬ 
tracts, grant applications for construc¬ 
tion, capitation, special projects, and 
financial need. These and other pro¬ 
grams are designed to enable the 
health professions education institu¬ 
tions to meet the Nation's health man¬ 
power requirements. 

Agenda. Agenda items for the open 
portion of the meeting will Include a 
report by the Administrator, HRA; 
Bureau update; Update on 1& 79 
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Budget; and discussion of future meet¬ 
ing dates. The remainder of the meet¬ 
ing will be closed to the public for the 
review of applications for Capitation 
Waivers, Financial Distress, Family 
Medicine, and Health Careers Oppor¬ 
tunity. The closing is in accordance 
with the provisions set forth in section 
552b(c)(6), Title 5 U.S. Code, and the 
Determination by the Administrator, 
Health Resources Administration, pur¬ 
suant to Pub. L. 92-463. 

Anyone wishing to obtain a roster of 
members, minutes of meetings, or 
other relevant information should 
contact Mrs. Lynn Stevens, Bureau of 
Health Manpower, Room 9-50, Center 
Building. 3700 East-West Highway, 
Hyattsville, Md. 20782, telephone 301- 
436-6508. 

Name: National Advisory Council on Nurse 

Training. 

Date and Time: May 22-24. 1978. 10:30 a.m. 
Place: Conference Room 7-32, Center Build¬ 
ing. 3700 East-West Highway. Hyattsville. 

Md. 20782. 

Open May 22. 1978, 10:30 a.m.-12:15 p.m. 
Closed remainder of meeting. 

Purpose, The Council advises the 
Secretary and Administrator, Health 
Resources Administration, concerning 
general regulations and policy matters 
arising in the administration of the 
Nurse Training Act of 1975. The Coun¬ 
cil also performs final review of grant 
applications for Federal assistance, 
and makes recommendations to the 
Administrator, HRA. 

Agenda. Agenda items for the open 
portion of the meeting include an¬ 
nouncements; consideration of min¬ 
utes of previous meetings; discussion 
of future meeting dates; and adminis¬ 
trative and staff reports. The remain¬ 
der of the meeting *will be devoted to 
the review of grant applications for 
Federal assistance, and will therefore 
be closed to the public in accordance 
with provisions set forth in section 
552b(c)(6), Title 5 U.S. Code, and the 
Determination by the Administrator, 
Health Resources Administration, pur¬ 
suant to Pub. L. 92-463. 

Anyone wishing to obtain a roster of 
members, minutes of meeting, or other 
relevant information should contact 
Dr. Mary S. Hill. Bureau of Health 
Manpower. Room 3-50, Cejiter Build- 
tog. 3700 East-West Highway, Hyatts¬ 
ville, Md. 20782. telephone 301-436- 
6681. 

Agenda items sre subject to change 
Priorities dictate. 

Dated: April 5,1978. 

James A. Walsh, 
Associate Administrator for 
Operations and Management 

tPR Doc. 78-9844 Piled 4-13-78; 8:45 ami 


[ 4110 - 83 ] 

NATIONAL COUNCIL ON HEALTH PLANNING 
AND DEVELOPMENT 

Mating 

In accordance with section 10(aX2) 
of the Federal Advisory Committee 
Act (Pub. L. 92-463), announcement is 
made of the following National Advi¬ 
sory body scheduled to meet during 
the month of May 1978: 

Name: National Council on Health Planning 
and Development. 

Date and time: May 12, 1978, 8:30 a.m.-5 
p.m. 

Place: Main Auditorium. Hubert H. Hum¬ 
phrey Building. 200 Independence Avenue 
SW., Washington. D.C. 20201. 

Open for entire meeting. 

Purpose. The National Council on 
Health Planning and Development is 
responsible for advising and making 
recommendations with respect to (1) 
the development of national guidelines 
under section 1501 of Pub. L. 93-641, 
(2) the implementation and adminis¬ 
tration of Title XV and XVI of Pub. L. 
93-641, and (3) an evaluation of the 
implications of new medical technol¬ 
ogy for the organization, delivery and 
equitable distribution of health care 
services. In addition, the Council ad¬ 
vises and assists the Secretary In the 
preparation of general regulations to 
carry out the purposes of section 1122 
of the Social Security Act and on 
policy matters arising out of the im¬ 
plementation of it, including the co¬ 
ordination of activities under that sec¬ 
tion with those under other parts of 
the Social Security Act or under other 
Federal or federally assisted health 
programs. The Council considers and 
advises the Secretary on proposals 
submitted by the Secretary under the 
provisions of section 1122(d)(2) that 
health care facilities or health mainte¬ 
nance organizations be reimbursed for 
expenses related to capital expendi¬ 
tures notwithstanding that under sec¬ 
tion 1122(d)(1) there would otherwise 
be exclusion of reimbursement for 
such expenses. 

Agenda. The Council will discuss 
pending proposed rules on Health Sys¬ 
tems Agency and State Health Plan¬ 
ning and Development Agency func¬ 
tions, Including review and approval of 
proposal Federal funds and appropri¬ 
ateness review. 

Anyone wishing to participate, 
obtain a roster of members, minutes of 
meetings, or other relevant informa¬ 
tion should contact Mrs. S. Judy Sils- 
bee, Executive Secretary. National 
Council on Health Planning and De¬ 
velopment, Room 10-44, Center Build¬ 
ing, 3700 East-West Highway. Hyatts¬ 
ville. Md., 20782. Telephone 301-436- 
7423. 

Agenda items are subject to change 
as priorities dictate. 


Dated; April 5,1978. 

James A. Walsh, 
Associate Administrator for 
Operations and Management 
CFR Doc. 78-9843 Filed 4-13-78; 8:45 ami 


[ 4110 -] 

Health Service* Administration 

PHS HOSPITALS AD HOC ADVISORY 
COMMITTEE 

Meeting 

In accordance with section 10(a)(2) 
of the Federal Advisory Committee 
Act (Pub. L. 92-463), announcement is 
made of the following National Advi¬ 
sory body scheduled to meet during 
the month of May 1978: 

Name: PHS Hospitals Ad Hoc Advisory 
Committee. 

Date and Time: May 12,1978. 8:30 a.m. 

Place: PHS Carville Hospital, Conference 
Room. Training Building, Carville, La. 
70721. 

Date and Time: May 13.1978, 8:30 a.m. 

Place: PHS New Orleans Hospital, Confer¬ 
ence Room C, 210 State Street. New Or¬ 
leans, La. 70118. 

Open for entire meeting. 

Purpose. The Committee will con¬ 
duct an in-depth examination of each 
PHS hospital in relation to its princi¬ 
pal beneficiaries and the community 
in which it is located; its health needs 
and delivery system; and the cost of 
operation and achievements. It will 
assist in developing options and recom¬ 
mendations concerning the present 
and future role of the hospitals In the 
continuation and improvement of 
health care delivery. 

Agenda. To review, discuss and 
modify first draft of the report. 

Anyone wishing to obtain a roster of 
members, minutes of meetings, or 
other relevant information should 
contact Mr. Jordan Popkin, Office of 
the Administrator, Health Services 
Administration, Parklawn Building, 
Room 14-15, 5600 Fishers Lane, Rock¬ 
ville, Md. 20857, telephone 301-443- 
2245. 

Agenda items are subject to change 
as priorities dictate. 

Dated: April 5, 1978. 

William H. Aspden, Jr., 
Associate Administrator 
for Management 
CFR Doc. 78-9846 Filed 4-13-78; 8:45 am] 

[ 4110 - 84 ] 

PROJECT GRANTS FOR GENETIC TESTING AND 
COUNSELING PROGRAMS 

Availability of Program Information 

The Bureau of Community Health 
Services. Health Services Administra¬ 
tion, announces that, under the au¬ 
thority of Section 1101(a) of the 
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Public Health Service Act <42 U.S.C. 
300b), grants will be available in fiscal 
year 1978 to public and nonprofit pri¬ 
vate entities to assist them in estab¬ 
lishing and operating voluntary genet¬ 
ic testing and counseling programs pri¬ 
marily in conjunction with other exist¬ 
ing health programs including pro¬ 
grams assisted under Title V of the 
Social Security Act. The amount avail¬ 
able for these grants in fiscal year 
1978 is $3,240,000. It is expected that 
between 20 and 25 awards will be made 
under this program during fiscal year 
1978. 

Application kits, including all neces¬ 
sary forms, instructions, and informa¬ 
tion may be obtained upon written re¬ 
quest from: 

Grants Management Branch, Bureau of 

Community Health Services, Room 6-49, 

Parklawn Building. 5600 Fishers Lane, 

Rockville, Md. 20857, 301-443-1440. 

Consultation and technical assis¬ 
tance relative to the development of 
an application are available from Dr. 
Audrey F. Manley, Bureau of Commu¬ 
nity Health Services, Division of Clini¬ 
cal Services, Parklawn Building, 5600 
Fishers Land, Rockville, Md. 20857, 
telephone 301-443-1080. Regulations 
which will establish procedures and 
criteria for the approval of applica¬ 
tions for genetic testing and counsel¬ 
ing programs will be forthcoming. 
Until regulations are issued, all infor¬ 
mation and guidance provided are sub¬ 
ject to the qualification that they re¬ 
flect preliminary policies only; subse¬ 
quent policies reflected in the regula¬ 
tions may require revisions in applica¬ 
tions. 

Dated: April 3.1978. 

George I. Lythcott, 
Administrator, 

Health Services Administration. 

[FR Doc. 78-9845 Filed 4-13-78; 8:45 am] 


[ 4110 - 08 ] 

National Initftutas of Hoalth 

ARTIFICIAL KIDNEY-CHRONIC UREMIA 
ADVISORY COMMITTEE 

Mooting 

Pursuant to Pub. L. 92-463, notice is 
hereby given of the meeting of the Ar¬ 
tificial Kidney-Chronic Uremia Advi¬ 
sory Committee, on May 10, 1978. The 
meeting will be held in Building 31, 
Conference Room 9, at the National 
Institutes of Health, Bethesda, Md. 

This meeting will be open to the 
public from 9 a.m. to 10 a.m., to dis¬ 
cuss administrative reports and to 
review research concepts. Attendance 
by the public will be limited to space 
available. 

In accordance with the provisions 
set forth in sections 552b(c)(4) and 
552b(c)(6), Title 5 UJ3. Code and sec¬ 


tion 10(d) of Pub. L. 92-463, the meet¬ 
ing will be closed to the public from 10 
a.m. to 5 pm., for the review, discus¬ 
sion, and evaluation of individual con¬ 
tract proposals. The proposals and the 
discussions could reveal trade secrets 
or commercial property such as pat¬ 
entable material and personal infor¬ 
mation concerning individuals associ¬ 
ated with the proposals. 

Messrs. James N. Fordham or Irving 
Shapiro. Office of Scientific and Tech¬ 
nical Reports, NIAMDD, National In¬ 
stitutes of Health. Building 31, Room 
9A04, Bethesda, Md. 20014, 301-496- 
3583, will provide summaries of the 
meeting and rosters of the committee 
members. 

(Catalog of Federal Domestic Assistance 
Program No. 13.849, National Institutes of 
Health.) 

Dated: April 3, 1978. 

Suzanne L. Fremeau, 
Committee Management Officer. 

National Institutes of Health. 

[FR Doc. 78-9623 Filed 4-13-78; 8:45 am] 


[ 4110-081 

BEHAVIORAL SCIENCES RESEARCH CONTRACT 
REVIEW COMMITTEE 

Matting 

Pursuant to Pub. L. 92-463, notice is 
hereby given of the meeting of the Be¬ 
havioral Sciences Research Contract 
Review Committee, National Institute 
of Child Health and Human Develop¬ 
ment, on May 9-10, 1978, in the 
Landow Building Room 4C18, 7910 
Woodmont Avenue, Bethesda, Md. 

This meeting will be open to the 
public from 9:30 a.m. to 5 p.m. on May 
9, and from 9:30 aan. to 11:30 a.m. on 
May 10, for progress reports and pro¬ 
gram plans by the staff of the Behav¬ 
ioral Sciences Branch and discussion 
of major research needs in the social 
and behavioral sciences relating to 
population. Attendence by the public 
will be limited to space available. 

In accordance with the provisions 
set forth in Title 5, U.S. Code 
552b(c)(4) and 552b(c)(6) and section 
10(d) of Pub. L. 92-463, the meeting 
will be closed to the public on May 10 
from 11:30 a.m. to adjournment for 
the review, discussion, and evaluation 
of individual contract proposals. The 
proposals and the discussions could 
reveal confidential trade secrets or 
commercial property such as patent- 
able material, and personal informa¬ 
tion concerning individuals associated 
with the proposals. 

Mrs. Marjorie Neff, Committee Man¬ 
agement Officer, NICHD. Building 31. 
Room 2A-04, National Institutes of 
Health, Bethesda, Md., 301-496-1848. 
will provide a summary of the meeting 
and roster of committee members. Dr. 
Jerry W. Combs, Jr., Chief, Behavioral 


Sciences Branch, Center for Popula¬ 
tion Research, NICHD, Landow Build¬ 
ing, Room 7C25, National Institutes of 
Health, Bethesda, Md., 301-496-1174, 
will furnish substantive program infor¬ 
mation. 

(Catalog of Federal Domestic Assistance 
Program No. 13.864, National Institutes of 
Health.) 

Dated: April 3, 1978. 

Suzanne L. Fremeau, 
Committee Management Officer, 
National Institutes of Health. 
[FR Doc. 78-9622 Filed 4-13-78; 8:45 am] 


[ 4110 - 08 ] 

BOARD OF SCIENTIFIC COUNSELORS, 
NATIONAL INSTITUTE ON AGING 

Moating 

Pursuant to Pub. L. 92-463, notice is 
hereby given of the meeting of the 
Board of Scientific Counselors, Na¬ 
tional Institute on Aging, May 18 and 
19. 1978, at the Gerontology Research 
Center, Baltimore. Md. This meeting 
will be open to the public from 9 a.m. 
to adjournment on Thursday, May 18, 
and from 9 a.m. until noon on Friday, 
May 19. Attendance by the public will 
be limited to space available. 

In accordance with the provisions 
set forth in section 552b(c)(6), Title 5, 
U.S. Code and section 10(d) of Pub. L. 
92-463, the meeting will be closed to 
the public on May 19 from 2 p.m. until 
adjournment for the review, discus¬ 
sion, and evaluation of individual pro¬ 
grams and projects conducted by the 
National Institutes of Health. NIA, in¬ 
cluding consideration of personnel 
qualifications and performance, and 
the competence of individual investi¬ 
gators, the disclosure of which would 
constitute a clearly unwarranted inva¬ 
sion of personal privacy. 

Ms. Suzanna H. Porter, Committee 
Management Officer, NIA. Building 
31, Room 5C07, National Institutes of 
Health, Bethesda, Md. 20014, tele¬ 
phone 301-496-5345, will provide a 
summary of the meeting and roster of 
committee members. Dr. Richard C, 
Greulich, Scientific Director, NIA 
Gerontology Research Center, Balti¬ 
more City Hospitals, Baltimore, Md., 
will furnish substantive program infor¬ 
mation. 

Dated: April 3,1978. 

Suzanne L. Fremeau, 
Committee Management Officer, 
National Institutes of Health. 

[FR Doc. 78-9626 Filed 4-13-78; 8:45 anil 


[ 4110 - 08 ] 

BOARD OF SCIENTIFIC COUNSELORS 

Matting 

Pursuant to Pub. L. 92-463, notice is 
hereby given of the meeting of the 
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Board of Scientific Counselors, Na¬ 
tional Institute of Arthritis, Metabo¬ 
lism, and Digestive Diseases, May 19- 
20. 1978, National Institutes of Health, 
Building 4, Room 336. 

This meeting will be open to the 
public from 9:30 a.m. to 4:30 p.m. on 
May 19. and from 9 a.m. to 11 a.m. on 
May 20. and will be devoted to scientif¬ 
ic presentations by various laborato¬ 
ries of NIAMDD intramural research. 
Attendance by the public will be limit¬ 
ed to space available. 

In accordance with the provisions 
set forth in section 552b(c)(6), Title 5, 
U.S. Code and section 10(d) of Pub. L. 
92-483, the meeting will be closed to 
the public from 4:30 p.m, to closing on 
May 19. and from 11 a.m. to adjourn¬ 
ment on May 20 for the review, discus¬ 
sion. and evaluation of individual pro¬ 
grams and projects conducted by the 
National Institutes of Health, disclo¬ 
sure of which would constitute a clear¬ 
ly unwarranted invasion of personal 
privacy. 

Messrs. James N. Fordham or Irving 
Shapiro. Office of Scientific and Tech¬ 
nical reports, NIAMDD. National In¬ 
stitutes of Health, Building 31, Room 
9A04. Bethesda, Md. 20014, 301-496- 
3583, will provide summaries of the 
meeting and rosters of the members. 

Dated: April 3, 1978. 

_ Suzanne L. Fremeau. 

Committee Management Officer, 
National Institutes of Health. 

(PH Doc. 78-9627 Filed 4-13-78; 8:45 am] 


[ 4110 - 08 ] 

CANCtt AND NUTRITION SCIENTIFIC REVIEW 
COMMITTEE 

l amw a l 

The Director, National Institutes of 
Health, announces the renewal on 
March 31, 1978. of the Cancer and Nu¬ 
trition Scientific Review Committee, 
under the authority of sections 
410(a)(3) and 410A(a) of the Public 
Health Service Act (42 UB.C. 286d and 
42 U.S.C. 286e). Such advisory commit¬ 
tees shall be governed by the provi¬ 
sions of the Federal Advisory Commit 
^ Act, as amended (Pub. L. 92-463) 
setting forth standards governing the 
establishment and use of advisory 
committees. 

This committee provides to the Di¬ 
rector, NCI, and the Director, Division 
^ ancer Cause and Prevention, 
advice concerning the scientific merit 
ox contract proposals and grant appli¬ 
cations submitted to the Diet, Nutri¬ 
tion and Cancer Program of the Na¬ 
tional Cancer Institute. The commit- 
will terminate March 31. 1980, 
uruess renewed by appropriate action 
as authorized by law. 


Dated: March 31, 1978. 

Donald S. Fredrickson, 
Director, National 
Institutes of Health 
CFR Doc. 78-9631 Filed 4-13-78; 8:45 am] 


[4110-08] 

mammalian cell unes committee 

Meeting 

Pursuant to Pub. L. 92-463. notice is 
hereby given of the meeting of the 
Mammalian Cell Lines Committee, Na¬ 
tional Institute of General Medical 
Sciences on May 17-18, 1978, 9 a.m.. 
Conference Room 8, Building 31C. Na¬ 
tional Institutes of Health. Bethesda, 
Md. 

This meeting will be open to the 
public on May 17 from 9 a.m. to 11 
a.m. for opening remarks and discus¬ 
sion of procedural matters and issues 
relevant to the Genetics Program. At¬ 
tendance by the public will be limited 
to space available. 

In accordance with provisions set 
forth in Title 5, UJS. Code 552b(cX6), 
the meeting will be closed to the 
public on May 17 from 11 a.m. to 5 
pjn. and May 18 from 9 a.m. until ad¬ 
journment, for the review, discussion, 
and evaluation of institutional train¬ 
ing grant applications in genetics. 
These applications could disclose in¬ 
formation of a personal nature where 
disclosure would constitute a clearly 
unwarranted invasion of personal pri¬ 
vacy. 

Mr. Paul Deming. Research Reports 
Officer, NIGMS, Westwood Building. 
Room 9A05, Bethesda, Md. 20014, tele¬ 
phone 301-496-7301, will furnish sum¬ 
mary minutes of the meeting and a 
roster of committee members. Dr. Mi¬ 
chael I. Goldberg, Executive Secre¬ 
tary, Mammalian Cell Lines Commit¬ 
tee, Westwood Building, Room 910, 
telephone 301-496-7175, will furnish 
substantive program information. 

(Catalog of Federal Domestic Assistance 
Program 13-862, General Medical Sciences 
Genetics Program.) 

Dated: April 3.1978. 

Suzanne L. Fremeau, 

Committee Management Officer, 
National Institutes of Health 

(FR Doc. 78-9624 Filed 4-13-78; 8:45 am) 


[4110-08] 

NATIONAL ADVISORY CHILD HEALTH AND 
HUMAN DEVELOPMENT COUNCIL 

Mttffag 

Pursuant to Pub. L. 92-463. notice is 
hereby given of the meeting of the Na¬ 
tional Advisory Child Health and 
Human Development Council, May 22- 
23, 1978, Building 31, Conference 
Room 6, National Institutes of Health, 
Bethesda, Md. 


This meeting will be open to the 
public on May 22 from 9 a.m. to 5 p.m. 
with current status reports, review of 
the social and behavioral aspects of 
population research, and guest speak¬ 
ers. In addition, a meeting of the Plan¬ 
ning and Evaluation Subcommittee of 
the above Council will be held on May 
21, 1978, from 3 p.m. to 6 p.m. in 
Building 31, Room 2A-03. Attendance 
by the public will be limited to space 
available. 

In accordance with provisions set 
forth in sections 552b(c)(4) and 
552b(c)(6). Title 5. UJ3. Code and sec¬ 
tion 10(d) of Pub. L. 92-463, the meet¬ 
ing will be closed to the public on May 
23 from 9 a.m. to adjournment for the 
review, discussion and evaluation of in¬ 
dividual grant applications. These ap¬ 
plications and the discussions could 
reveal confidential trade secrets or 
commercial property such as patent- 
able material, and personal informa¬ 
tion concerning individuals associated 
with the applications. 

Mrs. Marjorie Neff, Council Secre¬ 
tary, NICHD, Building 31, Room 2A- 
04, National Institutes of Health, Be¬ 
thesda, Md., 301-496-1848, will provide 
a summary of the meeting and a roster 
of Council members as well as substan¬ 
tive program information. 

(Catalog of Federal Domestic Assistance 
Program Noe. 13.864 and 13.865, National 
Institutes of Health.) 

Dated: April 3. 1978. 

Suzanne L. Fremeau, 

Committee Management Officer, 
National Institutes of Health 

CFR Doc. 78-9628 Filed 4-13-78; 8:45 am] 


[4110-08] 

NATIONAL ADVISORY DENTAL RESEARCH 
COUNCIL 

Mating 

Pursuant to Pub. L. 92-463, notice is 
hereby given of the meeting of the Na¬ 
tional Advisory Dental Research 
Council, National Institute of Dental 
Research, on May 22-23, 1978. in 
Building 31C, Conference Room 8, Na¬ 
tional Institutes of Health, Bethesda, 
Md. This meeting will be open to the 
public from 9 a.m. to adjournment on 
May 23 for general discussion and pro¬ 
gram presentations. Attendance by the 
public will be limited to space avail¬ 
able. 

In accordance with the provisions 
set forth in sections 552b(cX4) and 
552(c)(6), Title 5, U.S. Code and sec¬ 
tion HXd) of Pub. L. 92-463, the meet¬ 
ing of the Council will be closed to the 
public on May 22 from 9 a.m. to ad¬ 
journment for the review, discussion 
and evaluation of individual grant ap¬ 
plications. These applications and the 
discussions could reveal confidential 
trade secrets or commercial property 
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such as patentable material, and per¬ 
sonal information concerning individ¬ 
uals associated with the applications. 

Mrs. Edith G. Sharpless, Committee 
Management Assistant, National Insti¬ 
tute of Dental Research, National In¬ 
stitutes of Health, Building 31C, Room 
2C-36, Bethesda, Md. 20014, phone 
301-496-6705, will furnish rosters of 
committee members, a summary of 
the meeting, and other information 
pertaining to the meeting. 

(Catalog of Federal Domestic Assistance 
Program Nos. 13-840 thru 13-845, and 13- 
878, National Institutes of Health.) 

Dated: April 3,1978. 

Suzanne L. Fremeau, 
Committee Management Officer, 
National Institutes of Health. 

CFR Doc. 78-9629 Filed 4-13-78; 8:45 am] 


[ 4110 - 08 ] 

NATIONAL ARTHRITIS, METABOLISM, AND 

DIGESTIVE DISEASES ADVISORY COUNCIL 

Meeting 

Pursuant to Pub. L. 92-463, notice is 
hereby given of the meeting of the Na¬ 
tional Arthritis, Metabolism, and Di¬ 
gestive Diseases Advisory Council and 
its subcommittees on May 17-19, 1978, 
in Conference Room 10, Building 31C, 
National Institutes of Health, Bethes¬ 
da, Md. This meeting will be open to 
the public from 8:30 a.m. to 12T30 p.m. 
the first day to discuss administrative 
reports. Attendance by the public will 
be limited to space available. 

In accordance with provisions set 
forth in sections 552b(cX4) and 
552b(c)(6), Title 5, U.S. Code and sec¬ 
tion 10(d) of Pub. L. 92-463, the meet¬ 
ings of the Digestive Diseases Subcom¬ 
mittee; the Arthritis, Bone, and Skin 
Diseases Subcommittee; the Diabetes, 
Endocrine and Metabolic Diseases 
Subcommittee; and the Kidney, Uro- 
logic and Blood Diseases Subcommit¬ 
tee, will be closed on May 17 from 1:30 
p.m. to closing, Building 31, exact 
room assignments to be announced 
later, for the review, discussion and 
evaluation of individual grant applica¬ 
tions. On May 18, the full Council 
meeting will be closed from 8:30 a.m. 
to closing, and on May 19, from 8:30 
a.m. to adjournment, for the review, 
discussion and evaluation of research 
grant applications. These applications 
and the discussions could reveal confi¬ 
dential trade secrets or commercial 
property such as patentable material 
and personal information concerning 
individuals associated with the appli¬ 
cations. 

Messrs. James N. Pordham and 
Irving Shapiro, Office of Scientific 
and Technical Reports, NIAMDD, Na¬ 
tional Institutes of Health, Building 
31, Room 9A04, Bethesda. Md. 20014, 
301-496-3583, will provide summaries 
of the meeting. 


(Catalog of Federal Domestic Assistance 
Program No. 13.846-850, National Institutes 
of Health.) 

Dated: April 3,1978. 

Suzanne L. Fremeau, 
Committee Management Officer, 
National Institutes of Health. 
[FR Doc. 78-9625 Filed 4-13-78; 8:45 am] 


[ 4110 - 08 ] 

NATIONAL HEART, LUNG, AND BLOOD ADVI¬ 
SORY COUNCIL AND ITS MANPOWER SUB¬ 
COMMITTEE AND RESEARCH SUBCOMMITTEE 

4 Meeting 

Pursuant to Pub. L. 92-463, notice is 
hereby given of the meeting of the Na¬ 
tional Heart, Lung, and Blood Adviso¬ 
ry Council, National Heart, Lung, and 
Blood Institute, May 25, 26, and 27, 
1978, National Institutes of Health, 
Building 31, Conference Room 10, at 9 
a.m. 

This meeting will be open to the 
public on May 25 from 9 a.m. to ap¬ 
proximately 3 p.m., to discuss program 
policies and issues. Attendance by the 
public is limited to space available. In 
addition, meetings of the Manpower 
Subcommittee and the Research Sub¬ 
committee of the above Council will be 
held May 24, 1978, at 8 p.m. in Build¬ 
ing 31, Conference Room 9 and 10 re¬ 
spectively. 

In accordance with the provisions 
set forth in sections 552b(c)<4) and 
552(c)(6), Title 5, U.S. Code, and sec¬ 
tion 10(d) of Pub. L. 92-463, the meet¬ 
ing of the Council will be closed to the 
public on May 25 from 3 p.m. until 
recess, and on May 26 from 9 a.m. to 
adjournment on May 27 for the 
review, discussion and evaluation of in¬ 
dividual grant applications. The Man¬ 
power Subcommittee and the Re¬ 
search Subcommittee of the above 
Council will be closed from 8 p.m. to 
adjournment on May 24, also for the 
review, discussion, and evaluation of 
individual grant applications. These 
applications and the discussions could 
reveal confidential trade secrets or 
commercial property such as patent- 
able material, and personal informa¬ 
tion concerning individuals associated 
with the applications. 

Mr. York Onnen, Chief, Public In¬ 
quiries and Reports Branch, National 
Heart, Lung, and Blood Institute, 
Building 31, Room 5A03, National In¬ 
stitutes of Health, Bethesda, Md. 
20014, 301-496-4236, will provide sum¬ 
maries of the meetings and rosters of 
the Council members. Dr. Jerome G. 
Green, Director of Extramural Affairs, 
NHLBI, Westwood Building, Room 
7A17, 301-496-7416. will provide sub¬ 
stantive program information. 

(Catalog of Federal Domestic Assistance 
Program Nos. 13.837, 13.838, and 13.839, Na¬ 
tional Institutes of Health.) 


Dated: April 3.1978. 

Suzanne L. Fremeau, 
Committee Management Officer, 
National Institutes of Health 
[FR Doc. 78-9630 Filed 4-13-78; 8:45 am] 


[ 4110 - 08 ] 

RECOMBINANT DNA MOLECULE PROGRAM 
ADVISORY COMMITTEE 

Amended Meeting 

Notice is hereby given of an amend¬ 
ment to the meeting of the Host-Plas¬ 
mid Working Group sponsored by the 
Recombinant DNA Molecule Program 
Advisory Committee at-the National 
Institutes of Health, Bethesda. Md. 
20014, published in the Federal Regis¬ 
ter on April 4, 1978 (43 FR 14129). 

This meeting is scheduled to be held 
on April 26, 1978 in Building 31C, Con¬ 
ference Room 7. The time for this 
meeting to convene has been changed 
from 9 a.m. to 2 p.m. 

The entire meeting will be open to 
the public from 2 p.m. to adjourn¬ 
ment. Attendance by the public will be 
limited to space available. 

Dated: April 5, 1978. 

Suzanne L. Fremeau, 
Committee Management Officer. 

National Institutes of Health 

CFR Doc. 78-9620 Filed 4-13-78; 8:45 am] 


[ 4110 - 08 ] 

RECOMBINANT DNA MOLECULE PROGRAM 
ADVISORY COMMITTEE 

Amended Meeting 

Notice is hereby given of an amend¬ 
ment to the meeting of the Recombin¬ 
ant DNA Molecule Program Advisory 
Committee at the National Institutes 
of Health, Bethesda, Md. 20014, pub¬ 
lished in the Federal Register on 
April 4, 1978 (43 FR 14129). 

This meeting is scheduled to be held 
on April 27-28, Conference Room 8, 
Building 31C, 9 a.m. to 5 p.m. An Addi¬ 
tional day has been scheduled for 
April 29 in Conference Room 8, Build¬ 
ing 31C, 9 ajn. to 5 pjn. 

The entire meeting will be open to 
the public. Attendance by the public 
will be limited to space available. 

Dated: April 5. 1978. 

Suzanne L. Fremeau, 
Committee Management Officer, 
National Institutes of Health. 

[FR Doc. 78-9619 Filed 4-13-78; 8:45 ami 


[ 4110 - 08 ] 

RESEARCH MANPOWER REVIEW COMMITTEE 
Meeting 

Pursuant to Pub. L. 92-463, notice is 
hereby given of the meeting of the Re- 
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search Manpower Review Committee, 
National Heart, Lung, and Blood Insti¬ 
tute, May 8, 9. 1978, Conference Room 
9, Building 31, National Institutes of 
Health, Bethesda, Md. 

This meeting will be open to the 
public on May 8, 1978 from 8:30 a.m. 
to approximately 9:30 a.m. to discuss 
administrative details and to hear re¬ 
ports concerning the current status of 
the National Heart, Lung, and Blood 
Institute. 

In accordance with the provisions 
set forth in section 552b(cX6), title 5. 
U.S. Code and section 10(d) of Pub. L. 
92-463. the meeting will be closed to 
the public on May 8, 1978 from 9:30 
am. until adjournment May 9 for the 
review, discussion and evaluation of in¬ 
dividual grant applications. These ap¬ 
plications and the discussions could 
reveal personal information concern¬ 
ing individuals associated with the ap¬ 
plications. 

Mr. York E. Onnen, Chief, Public In¬ 
quiries and Reports Branch, NHLBI, 
NIH, Room 5A03, Building 31, Bethes¬ 
da. Md. 20014, phone 301-496-4236, 
will provide summaries of the meeting 
and rosters of the committee mem¬ 
bers. Dr. Charles L. Turbyfill, Execu¬ 
tive Secretary, NHLBI, NIH, Room 
553 Westwood Building, Bethesda, Md. 
20014, phone 301-496-7351. will fur¬ 
nish substantive program information. 

(Catalog of Federal Domestic Assistance 
Program No. 13.838. National Institutes of 

Health.) 

Dated: April 3, 1978. 

Suzanne L. Fremeau, 
Committee Management Officer , 
National Institutes of Health. 
CFR Doc. 78-9621 Filed 4-13-78; 8:45 am) 


(4110-08] 

Notional Inttttvta, of Health 

®°» T ON MO ASSAY OF 5-AZACYTIDINE 
POSSIBLE CARCINOGENICITY 

Availability 

5-Azacytidine (CAS 320-67-2) has 
been tested for cancer-causing activity 
with rats and mice in the Carcinogene- 
s " Program, Division of Cancer Cause 
™ Prevention, National Cancer Insti¬ 
ll®?* A report is available to the 
Public. 

Summary: A bioassay of 5-azacyti- 
uihe for possible carcinogenicity was 
conducted by administering the test 
chemical by intraperitoneal injection 
w Sprague-Dawley rats and B6C3P1 
mice. 

a i^° ups °* 35 rats of each sex were 
^ministered 5-azacytidine at one of 
w> doses, either 2.5 or 5.2 mg/kg body 
^cight, in buffered saline three times 
Per week for 34 weeks, and were then 
^served for 46 or 47 weeks. Controls 
°* groups of 15 rats of each 
8ex received injections of buf¬ 


fered saline (vehicle controls) and 15 
rats of each sex that were untreated 
(untreated controls). All surviving rats 
were killed at 80 or 81 weeks. 

Groups of 35 mice of each sex were 
administered the chemical at one of 
two doses, either 2.2 or 4.4 mg/kg body 
weight, in buffered saline three times 
per week for 52 weeks, and were then 
observed for 29 or 30 weeks. Controls 
consisted of groups of 15 mice of each 
sex that received injections of buf¬ 
fered saline (vehicle controls) and 15 
mice of each sex that were untreated 
(untreated controls). All surviving 
mice were killled at 81 or 82 weeks. 

5-Azacytidine was toxic to the ani¬ 
mals in this bioassay, since mean body 
weights of both treated rats and treat¬ 
ed mice were lower than those of the 
corresponding vehicle controls, and 
since none of the high-dose male and 
female rats and high-dose female mice 
lived to the end of the bloassay. In 
treated male and female rats and male 
mice, survival was inadequate for 
meaningful statistical analyses of the 
incidences of tumors. 

It is concluded that under the condi¬ 
tions of this bioassay, the short life 
span and short duration of treatment 
of Sprague-Dawley rats of either sex 
and of male B6C3P1 mice precluded 
evaluation of the carcinogenicity of 5- 
azacytidine in these groups; however, 
the induction of tumors of the hema¬ 
topoietic system in female B6C3P1 
mice was associated with the adminis¬ 
tration of 5-azacytidine. 

Single copies of the report are avail¬ 
able from the Office of Cancer Com¬ 
munications, National Cancer Insti¬ 
tute, Building 31. Room 10A21, Na¬ 
tional Institutes of Health, Bethesda, 
Md. 20014. 

(Catalog of Federal Domestic Assistance 
Program No. 13.393, Cancer Cause and Pre¬ 
vention Research.) 

Dated: April 5.1978. 

Donald S. Fredrickson, 

. Director, 

National Institutes of Health. 

CFR Doc. 78-9633 Filed 4-13-78; 8:45 am] 


[ 4110 - 08 ] 

REPORT ON WO ASSAY Of HEXACHLORO- 

PHENE FOR POSSlitE CARCINOGENICITY 

Availability 

Hexachlorophene (CAS 70-30-4) has 
been tested for cancer-causing activity 
with rats in the Carcinogenesis Pro¬ 
gram, Division of Cancer Cause and 
Prevention, National Cancer Institute. 
A report is available to the public. 

Summary: A bioassay of hexachloro¬ 
phene for possible carcinogenicity was 
conducted by administering the test 
chemical in feed to Fischer 344 rats. 

Groups of 24 rats of each sex were 
administered hexachlorophene at one 


of three doses, either 17, 50, or 150 
ppm. for 105-106 weeks. Higher doses 
of 200-600 ppm, used in 8-week subch¬ 
ronic studies, induced neuronal necro¬ 
sis of the brain and clinical signs of 
toxicity. Matched-control groups con¬ 
sisted of 24 untreated rats of each sex. 
All surviving animals were killed at 
105-106 weeks. 

Mean body weights of the rats were 
unaffected by the hexachlorophene. 
and no clinical signs of toxicity were 
recorded. Survival also was unaffected, 
and adequate numbers of animals sur¬ 
vived, permitting meaningful evalua¬ 
tion of the incidences of late-appear- 
Ing tumors. 

No tumors were present in a statisti¬ 
cally significant incidence at any site 
in the treated rats. 

It is concluded that under the condi¬ 
tions of this bioassay, hexachloro¬ 
phene did not Induce malignant or 
benign tumors in Fischer 344 rats. 

Single copies of the report are avail¬ 
able from the Office of Cancer Com¬ 
munications, National Cancer Insti¬ 
tute, Building 31, Room 10A21, Na¬ 
tional Institutes of Health, Bethesda, 
Md. 20014. 

(Catalog of Federal Domestic Assistance 
Program No. 13.393, Cancer Cause and Pre¬ 
vention Research.) 

Dated: April 5. 1978. 

Donald S. Fredrickson, 
Director, 

National Institutes of Health. 

CFR Doc, 78-9632 Filed 4-13-78; 8:45 am) 


[ 4110 - 89 ] 

Offica of EdocoHon 
PRIVACY ACT Of 1974 
Announcement of a New System of Records 

AGENCY: Office of Education/HEW. 

ACTION: Announcement of a new 
system of records. 

SUMMARY: The Office of Education 
proposes to establish a new system of 
records, as defined by the Privacy Act. 
The system's name and number are: 

09-40-0080 Training and Development 
Awards for Vocational Education Per¬ 
sonnel-Applications and Awards. 

The personal Information is used to 
select the best qualified applicants for 
graduate training in a vocational edu¬ 
cation leadership program and for cer¬ 
tification. The Congress has mandated 
specifically that the Federal Govern¬ 
ment make the award determination. 
The information is submitted volun¬ 
tarily and represents the minimum 
necessary to make an equitable award 
of Federal funds. 

DATES: A new system report was filed 
for this system with the Director, 
Office of Management and Budget, 
the Speaker of the House, and the 
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President of the Senate on December 
30. 1977. The system will be operable 
60 days from that date. The routine 
uses will be adopted as proposed on 
May 15. 1978, unless comments are re¬ 
ceived within that period which would 
result in a contrary determination. 

ADDRESSES: Comments may be ad¬ 
dressed in writing to: Privacy and In¬ 
formation Rights Staff. 400 Maryland 
Avenue SW., Room 3851, Donohoe 
Building. Washington, D.C. 20202. 
Comments received will be available 
for public inspection in the above 
office between 8:30 a.m. and 4:00 p.m., 
Monday through Friday, except on 
Federal holidays. 

FOR FURTHER INFORMATION 
CONTACT: 

William A. Wooten. Privacy and In¬ 
formation Rights Officer, 202-472- 
2655. 

(Catalog of Federal Domestic Assistance 
Program Nos. 13.503. Vocational Education 
Graduate Leadership Development Awards 
and 13.578, Vocational Education Teacher 
Certification Fellowship Program.) 

Dated: April 7,1978. 

Ernest L. Boyer, 

U.S. Commissioner of Education, 

09-40-080 

System name: 

Training and Development Awards 
for Vocational Education Personnel— 
Applications and Awards. HEW E. 

Security classification: 

None. 

System location: 

ROB No. 3, Room 5652, 7th and D 
Streets SW.. Washington, D.C. 20202. 

Categories of individuals covered by the 
system: 

Persons who wish to participate in 
Federal vocational education fellow¬ 
ship programs and who voluntarily 
submit personal information. 

Categories of records in the system: 

Name, address, phone number, date 
of birth, sex. educational background, 
employment background, educational 
transcript, references, test scores, mi¬ 
nority group membership, ability to 
meet national needs, professional or¬ 
ganization membership, State Board 
recommendations, communication 
skills: for Leadership Development 
Awards, special leadership qualifica¬ 
tions, management skills, leadership 
potential; for Teacher Certification 
Awards, certification requirements, 
certification status, human relations 
skills, and vocational skills. 

Authority for maintenance of the system: 

Vocational Education Act of 1963, 
Title I. Part B, Subpart 2. Section 172, 


as amended by the Education Amend¬ 
ments of 1976, Pub. L. 94-482, Title II. 

Routine uses of records maintained in the 
system, including categories of users and 
the purposes of such uses: 

For routine uses set forth in Appen¬ 
dix B to 45 Code of Federal Regula¬ 
tions, Part 5b, numbers one through 
nine; for Field Readers for the pur¬ 
poses of determining eligibility and 
recommending awardees; selected data 
for developing brochures describing 
the fellows and their career goals for 
public information purposes; and to 
congressional offices in response to in¬ 
quiries from those offices made at the 
request of individuals on whom re¬ 
cords are kept. A copy of the applica¬ 
tion is forwarded for review purposes 
to the institution of higher education 
to which the awardee is assigned and 
to the State Board of the State in 
which the applicant resides. In the 
event of litigation where one of the 
parties is (a) the Department, any 
component of the Department, or any 
employee of the Department in his or 
her official capacity; (b) the United 
States where the Department deter¬ 
mines that the claim, if successful, is 
likely to affect directly the operations 
of the Department or any of its com¬ 
ponents; or (c) any Department em¬ 
ployee in his or her individual capacity 
where the Justice Department has 
agreed to represent the employee, the 
Department may disclose the records 
as it deems desirable or necessary to 
the Department of Justice to enable 
that Department to effectively repre¬ 
sent the party, provided the disclosure 
is compatible with the purpose for 
which the records were collected. 

Policies and practices for storing, retriev¬ 
ing, accessing, retaining, and disposing of 
records in the system: 

Storage: 

The records are maintained in hard¬ 
copy, filed in locked standard file cabi¬ 
nets. 

Retrievability: 

Records are accessed by individual 
names only by authorized OE staff 
and Field Readers for the purposes of: 
determining eligibility; selecting fel¬ 
lows; establishing allowances for sti¬ 
pends, dependents, tuition, and other 
expenses; determining continued eligi¬ 
bility; and developing profile informa¬ 
tion regarding recipients of fellow¬ 
ships for program evaluation, plan¬ 
ning, reporting and publicity purposes. 

Safeguards: 

Direct access is restricted to autho¬ 
rized OE staff. 

Retention and disposal: 

Records on fellowship holders are 
sent to the Federal Records Center six 


months after final payment. They are 
destroyed by the Federal Records 
Center three years after final pay¬ 
ment. Records on alternates are main¬ 
tained for two years for Teacher Certi¬ 
fication Awards and three years for 
Leadership Development Awards. 
They are then sent to the Federal Re¬ 
cords Center where they are destroyed 
one year later. Application forms from 
applicants not selected as fellows or al¬ 
ternates are returned to the applicant. 
Other records on these applicants, 
containing information on the selec¬ 
tion procedure, are maintained for one 
year and then destroyed. 

System managerial and address: 

Chief, Vocational Education Person¬ 
nel Development Staff, Bureau of Oc¬ 
cupational and Adult Education. 100 
Maryland Avenue SW., ROB-3, Room 
5652, Washington, D.C. 20202. 

Notification procedure: 

An individual should provide his or 
her name to the system manager in 
order to verify whether his or her ap¬ 
plication is in the system. 

Record access procedures: 

An individual who is interested in 
seeing his or her application should 
contact the system manager, and be 
prepared to verify his or her identity 
to the system manager. 

Contesting record procedures: 

An individual who wishes to contest 
the contents of an application file in 
this system should contact the system 
manager, identify the portion of the 
application to be changed, and provide 
written justification and authorization 
for the change. 

Record source categories: 

Information is submitted by the in¬ 
dividual applicant on approved forms. 
References are attached to applica¬ 
tions. 

Systems exempted from certain provision* 
of the act: 

None. 

CFR Doc. 78-9982 Filed 4-13-78; 8:45 am) 


[ 4110 - 07 ] 

Office of tho Secretory 

PRIVACY ACT OF 1974 

Systems of Records and Notice of Proposed 
Routine Uses 

AGENCY: Department of HerJth, 
Education, and Welfare. 

ACTION: Notification of new system 
of records, Readership Surveys of the 
Office of Research and Statistics. 09- 
06-0290. 

SUMMARY: The Social Security Ad¬ 
ministration proposes to establish 8 
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new system of records in accordance 
with OMB Circular No. A-108. The 
proposed system is an “umbrella" type 
which will encompass several separate 
readership surveys. This new system 
of records is hereby published in ac¬ 
cordance with the requirements of 5 
UB.C. 522a(e)<4). In accordance with 
the provisions of 5 U.S.C. 522a(e)(ll), 
the routine uses of this additional 
system are set out for public comment. 
Interested persons are invited to 
submit written comments with respect 
to these routine uses. 

DATES: The routine uses will be 
adopted as proposed without further 
notice in 30 calendar days from the 
date of this publication (May 14, 
1978), unless comments are received 
on or before May 14, 1978, which 
would result in a contrary determina¬ 
tion. A new system report was filed for 
this new system with the Director. 
Office of Management and Budget, 
the Speaker of the House, and the 
President of the Senate on December 
30,1977. 

ADDRESS: Comments should be ad¬ 
dressed to Acting Director, Pair Infor¬ 
mation Practice Staff, Department of 
Health, Education, and Welfare, 200 
Independence Avenue SW., Washing¬ 
ton, D.C, 20201. Comments received 
will be available for inspection in 
Room 526-E, Hubert H. Humphrey 
Building, at the above address. 

FOR FURTHER INFORMATION 

CONTACT: 

John J. Carrol, Assistant Commis¬ 
sioner of Research and Statistics, 
Social Security Administration, 
Room 1121 Universal North Build¬ 
ing, 1875 Connecticut Avenue NW. 
Washington, D.C. 20009 or call 202- 
673-5602. 

SUPPLEMENTARY INFORMATION: 
The Office of Research and Statistics 
(ORS) is the Social Security Adminis¬ 
tration's chief research resource and it 
n&s responsibility for program statis- 
t cs and analysis. The ORS Publica¬ 
tions Staff advises ORS components 
on the development, organization, and 
presentation of printed research and 
statistical studies. It also analyzes ma¬ 
terial submitted for publication, dir¬ 
ects a continuous review of the re¬ 
search publications program, and sur¬ 
veys the effectiveness of all ongoing 
Publications series. The latter two 
functions require the Publications 
staff to assess the informational needs 
of the Social Security Administration, 
other government agencies, social sci¬ 
entists, and the public for data and 
findings available from the research 
The basic method for accom¬ 
plishing this is through a readership 
survey. Readership surveys have two 
objectives: first, to identify the 
ntu range of the actual audience; Le., 
°oth primary and secondary readers; 


and second, to measure the utility, 
need, and necessity for the published 
output of the research publication 
program. 

The collection of specific data from 
ORS research publication readers is 
relevant and necessary for program 
evaluation and analysis purposes. Indi¬ 
vidual retrieval is essential for data 
analysis and comparison. ORS will 
survey the minimum number of indi¬ 
viduals needed for statistical validity. 
ORS staff will retrieve the record of 
each individual either by name or con¬ 
tractor assigned case number. 

The contractor will collect and pro¬ 
cess data in compliance with the Pri¬ 
vacy Act and the Depa rtme nt's Priva¬ 
cy Act Regulations <45 CFR, Part 5b). 
ORS will review identifiable records at 
least every two years to determine the 
need for their retention. Provisions of 
the Privacy Act prescribe specific pen¬ 
alities for the unauthorized disclosure 
of records from a system and these 
provisions have been explained to all 
those working with the data.DatecL* 
April 10, 1078. 

Leonard D. Schaeffer, 
Assistant Secretary for 
Management and Budget 

09600209 

System name: 

Readership Surveys of Office of Re¬ 
search and Statistics (ORS) Publica¬ 
tions (Statistics) HEW/SSA/OPFP. 

Security class (if none, so state): 

None. 

System location: 

Social Security Administration, 1875 
Connecticut Avenue NW., Washing¬ 
ton. D.C. 20009. 

Social Security Administration, 6401 
Security Boulevard, Baltimore, Md. 
21235. 

Contractor sites: Addresses may be ob¬ 
tained by writing to the system man¬ 
ager (see below). 

Categories of individuals covered by the 
system: 

Groups of readers and potential 
readers of ORS publications. 

Categories of records In the system: 

Type of access to publications, fre¬ 
quency and extent of use, relevance of 
publications to job and professional in¬ 
terests, socioeconomic and demogra¬ 
phic characteristics, attitudes. 

Authority for maintenance of the system: 

Section 702 of the Social Security 
Act (42 UJ3.C.. Section 902). 

Routine uses of records maintained in the 
system, including categories of users and 
the purposes of such uses: 

Disclosure may be made to a con¬ 
gressional office from the record of an 


individual in response to an inquiry 
from the congressional office made at 
the request of that individual. 

To contractor under contract to the 
Social Security Administration (SSA), 
or under contract to another agency 
with funds provided by SSA, for the 
performance of research and statisti¬ 
cal activities directly related to the 
Social Security Act. 

Policies and practices for storing, retriev¬ 
ing, accessing, retaining, and disposing of 
records in the system: 

Storage: 

Data may be stored on hard copy 
questionnaire forms, microfilm, 
punchcards, magnetic tape, disc, or 
printouts. 

Retrievability: 

Files based on lists of readers are in¬ 
dexed by name and/or by social securi¬ 
ty number or contractor-assigned case 
numbers. 

Safeguards: 

Magnetic tapes or other files with 
personal identifiers are retained in 
secure storage areas accessible only to 
authorized persons. Employees having 
access to records are notified of crimi¬ 
nal sanctions for unauthorized disclo¬ 
sure of information about individuals. 
Microdata files prepared for research 
purposes for use outside of the re¬ 
search staff will be stripped of person¬ 
al identifiers. 

For computerized records, safe¬ 
guards established in accordance with 
Department standards and National 
Bureau of Standards guidelines will be 
used (such as the use of passwords, 
locked files, etc.), restricting access to 
authorized personnel. 

Retention &ad disposal: 

Hard copy questionnaires will be de¬ 
stroyed when survey reports are com¬ 
pleted. Records with identifiers will be 
held in secure storage areas and will 
be retained only as long as needed for 
SSA analysis. Identifiers will be re¬ 
moved at the earliest possible time 
after data collection is completed. 

The need to retain identifiers will be 
evaluated at the time each survey is 
completed. Records with identifiers 
will be disposed of as soon as they are 
determined to be no longer needed. 
Means of disposal will be appropriate 
to the record storage medium; e.g„ 
erasure of tapes, shredding of prin¬ 
touts, etc. 

As long as identifiable records exist, 
a periodic review will be made at least 
every 2 years to determine the need 
for their retention. In longitudinal 
studies, working files are stripped of 
identifiers and given randomly as¬ 
signed case numbers. A separate link 
file will be maintained in secure stor¬ 
age for updating with individual iden¬ 
tifiers. 
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System managers) and address (including 
zip code): 

Assistant Commissioner for Re¬ 
search and Statistics. Social Security 
Administration, Universal North 
Building, Room 1121, 1875 Connecti¬ 
cut Avenue NW„ Washington, D.C. 
20009. 

Notification procedure: 

For purposes of notification, write to 
the system manager. He will request 
name of the system and, on a volun¬ 
tary basis, social security number. Ver¬ 
ification of identity may be required in 
accordance with Department Regula¬ 
tions (45 CFR 5b.5(b)(2)), Federal 
Register, October 8, 1975, page 47410. 

Record acceas procedure: 

Same as notification procedures. Re¬ 
questors should also reasonably speci¬ 
fy the record contents being sought. 
(These access procedures are in accor¬ 
dance with Department Regulations 
(45 CFR. Section 5b.5(a)(2)). Federal 
Register, October 8. 1975, page 

47410.) 

Contesting record procedures: 

Write the system manager at the ad¬ 
dress above and reasonably identify 
the record and specify the information 
to be contested. (These procedures are 
in accordance with Department Regu¬ 
lations (45 CFR. Section 5b.7), Feder¬ 
al Register, October 8, 1975, page 
47411.) 

Record source: 

Mailing lists maintained by ORS and 
by the Government Printing Office 
and survey data collected by SSA or 
contractor. 

System exempted from certain provisions 
of the act (if none, so state): 

None. 

CFR Doc. 78-9946 Filed 4-11-78; 12:14 pml 


DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 

Office of Inter*tot* Land Solo* Registration 
[Docket No. N-78-863) 

COBB'S GLEN 
Hear in g 

In the matter of: Cobb's Glen, J. 
Donald King, President, and Cobb's 
Glen, Inc., Respondent. OH£R No. 0- 
04183-46-89; Docket No. 78-28-IS. 

Pu rsuant to 15 U.S.C. 1706(e) and 24 
CFR 1720.165(b), notice is hereby 
given that: 

1. Cobb's Glen, J. Donald King, 
President, and Cobb's Glen, Inc., its 
officers and agents, hereinafter re¬ 
ferred to as "Respondent", being sub¬ 
ject to the provisions of the Interstate 
Land Sales Full Disclosure Act (Pub. 
L. 90-448) (15 U.S.C. 1701, et seq.) re¬ 
ceived a Notice of Proceedings and Op¬ 
portunity for Hearing dated March 14, 
1978, which was sent to the developer 


pursuant to 15 UJS.C. 1706(b), 24 CFR 
1701.45(a)(1) and 1720.120 based on in¬ 
formation obtained by the Office of 
Interstate Land Sales Registration 
showing that the Statement of Record 
and Property Report for Cobb's Glen 
located in Anderson County. S.C., con¬ 
tain untrue statements of material 
fact or omit to state material facts re¬ 
quired to be stated therein or neces¬ 
sary to make the statements therein 
not misleading. 

2. The Respondent filed an Answer 
received March 28, 1978, in response to 
the Notice of Proceedings and Oppor¬ 
tunity for Hearing. 

3. In said Answer the Respondent re¬ 
quested a hearing on the allegations 
contained in the Notice of Proceedings 
and Opportunity for Hearing. 

4. Therefore, pursuant to the provi¬ 
sions of 15 U.S.C. 1706(d) and 24 CFR 
1720.160(d), it is hereby ordered. That 
a public hearing for the purpose of 
taking evidence on the questions set 
forth in the Notice of Proceedings and 
Opportunity for Hearing will be held 
before Judge James W. Mas t, in Room 
7143, Department of HUD, 451 Sev¬ 
enth Street SW., Washington, D.C., on 
June 2, 1978 at 10 a.m. 

5. The following time and procedure 
is applicable to such hearing: The par¬ 
ties are directed to file all affidavits 
and a list of a ll wi tnesses with the 
Hearing Clerk, HUD Building, Room 
10278, Washington, D.C. 20410 on or 
before May 11, 1978. Copies of all doc¬ 
uments filed should be served at the 
same time on all parties of record. 

6. The Respondent is hereby notified 
that failure to appear at the above 
scheduled hearing shall be deemed a 
default and the proceedings shall be 
determined against Respondent, the 
allegations of which shall be deemed 
to be true, and an order Suspending 
the Statement of Record, herein iden¬ 
tified, shall be issued pursuant to 24 
CFR 1710.45(b)(1). This Notice shall 
be served upon the Resp ondent forth¬ 
with pursuant to 24 CFR 1720.440. 

Dated: April 4, 1978. 

By the Secretary. 

James W. Mast, 

Chief 

Administrative Law Judge. 

LFR Doc. 78-9980 Filed 4-13-78; 8:45 ami 


[421(W)1] 

[Docket No. N-78-8621 

DEER RUN ESTATES AND DEER RUN ESTATES 
NO. 2 

Hooring 

In the matter of: Deer Run Estates 
and Deer Run Estates No. 2, Donald E. 
Schmaltz, President and Deer Run Es¬ 
tates, Inc., Respondent, OILSR No. 0- 
2329-26-39 and A; Docket No. 78-27- 
IS. 


Pu rsuant to 15 U.S.C. 1706(e) and 24 
CFR 1720.165(b) notice is hereby given 
that: 

1. Deer Run Estates and Deer Run 
Estates No. 2, Donald E. Schmaltz, 
President, and Deer Run Estates, Inc., 
its officers and agents, hereinafter re¬ 
ferred to as "Respondent", being sub¬ 
ject to the provisions of the Interstate 
Land Sales Full Disclosure Act (Pub. 
L. 90-448) (15 U.S.C. 1701, et seq.) re¬ 
ceived a Notice of Proceedings and Op¬ 
portunity for Hearing dated March 9, 
1978, which was sent to the developer 
pursuant to 15 U.S.C. 1706(b), 24 CFR 
1701.45(a)(1) and 1720.120 based on In¬ 
formation obtained by the Office cf 
Interstate Land Sales Registrar on 
showing that the Statement of Record 
and Property Report for Deer Run Es¬ 
tates and Deer Run Estates No. 2, lo¬ 
cated in Roscommon County, Mich., 
contain untrue statements of material 
fact or omit to state material facts re¬ 
quired to be stated therein or nec>*s- 
sary to make the statements therein 
not misleading. 

2. The Respondent filed an Answer 
received March 21.1978, in response to 
the Notice of Proceedings and Oppor¬ 
tunity for Hearing. 

3. In said Answer the Respondent re¬ 
quested a hearing on the allegations 
contained in the Notice of Proceedings 
and Opportunity for Hearing. 

4. Therefore, pursuant to the provi¬ 
sions of 15 U.S.C. 1706(d) and 24 CFR 
1720.160(d), it is hereby ordered. That 
a public hearing for the purpose of 
taking evidence on the questions set 
forth in the Notice of Proceedings and 
Opportunity for Hearing will be held 
before Judge James W. Mast, in De¬ 
troit, Mich, at a place to be deter¬ 
mined during week of May 30, 1978. 
(Calendar call-third case) at 10 a.m. 

5. The following time and procedure 
is applicable to such hearing: The par¬ 
ties are directed to file all affidarits 
and a list of al l wi tnesses with the 
Hearing Clerk, HUD Building, Room 
10278, Washington, D.C., 20410 on or 
before May 3, 1978. Copies of all docu¬ 
ments filed should be served at the 
same time on all parties of record. 

6. The Respondent is hereby noti - 
fied, That failure to appear at the 
above scheduled hearing shall be 
deemed a default and the proceedings 
shall be determined against Respon¬ 
dent, the allegations of which shall be 
deemed to be true, and an order Sus¬ 
pending the Statement of Record, 
herein identified, shall be issued pur¬ 
suant to 24 CFR 1710.45(b)(1). 

This Notice shall be served upon the 
Respondent forthwith pursuant to 24 
CFR 1720.440. 

Dated: April 6, 1978. 

By the Secretary. 

James W. Mast, 

Chief, 

Administrative Law Judge. 

[FR Doc. 78-9799 Filed 4-13-78; 8:45 ami 
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[4210-01] 

[Docket No. N-78-864) 

MIAMI ACRES WEST 
Hi o rin g 

In the matter of: Miami Acres West, 
Southeast Realequities Corp. and 
Sidney J. Rudolph, President, Respon¬ 
dent. OILSR No. 0-3031-09-866; 
Docket No. 77-173-IS. 

Pursuant to 15 U.S.C. 1706(e) and 24 
CFR 1720.165(h) notice is hereby given 
that; 

1. Miami Acres West, Southeast Rea¬ 
lequities Corp. and Sidney J. Rudolph. 
President, its officers and agents, her¬ 
einafter referred to as "Respondent", 
being subject to the provisions of the 
Interstate Land Sales Pull Disclosure 
Act (Pub. L. 90-448) (15 U.S.C. 1701, et 
seq.) received a Notice of Proceedings 
and Opportunity for Hearing dated 
December 15. 1977, which was sent to 
the developer pursuant to 15 U.S.C. 
1706(b), 24 CFR 1701.45(a)(1) and 
1720.120 based on information ob¬ 
tained by the Office of Interstate 
Land Sales Registration showing that 
the Statement of Record and Property 
Report for Miami Acres West, located 
in Miami, Fla., contain untrue state¬ 
ments of material fact or omit to state 
material facts required to be stated 
therein or necessary to make the 
statements therein not misleading. 

2. The Respondent filed an Answer 
received February 16, 1978 in response 
to the Notice of Proceedings and Op¬ 
portunity for Hearing. 

3. In said Answer the Respondent re¬ 
quested a hearing on the allegations 
contained in the Notice of Proceedings 
and Opportunity for Hearing. 

4. Therefore, pursuant to the provi¬ 
sions of 15 U.S.C. 1706(d) and 24 CFR 
1720.160(d), it is hereby ordered. That 
a public hearing for the purpose of 
taking evidence on the questions set 
forth in the Notice of Proceedings and 
Opportunity for Hearing will be held 
before Judge James W. Mast, in De¬ 
troit. Mich, at 10 a.m. on June 6, 1978 
at a place to be determined. 

5. The following time and procedure 
is applicable to such hearing: The par¬ 
ties are directed to file all affidavits 

a list of all witnesses with the 
Spring Clerk - HUD Building, Room 
102*8. Washington, D.C., 20410 on or 
before May 9. 1978. Copies of all docu¬ 
ments filed should be served at the 
same time on all parties of record. 

0 The Respondent is hereby notified 
That failure to appear at the above 
scheduled hearing shall be deemed a 
default and the proceedings shall be 
determined against Respondent, the 
allegations of which shall be deemed 
to be true, and an order suspending 
fJi? S^tement of Record, herein iden¬ 
tified. shall be issued pursuant to 24 
CFR mo.45(b)<l). 

This notice shall be served upon the 
Respondent forthwith pursuant to 24 

CFR 1720.440. 


Dated: April 4. 1978. 

By the Secretary. 

James W. Mast, 
Chief 

Administrative Law Judge. 
CFR Doc. 78-9981 Filed 4-13-78; 8:45 am) 


[ 4310 - 02 ] 

DEPARTMENT OF THE INTERIOR 

Bureau of Indian Affairs 
POTAWATOMI NATION 

Plan for the Use end Distribution of Potawo- 
tomi Nation Judgment Funds Awarded In 
Dockets 15-K, 29-J and 217 and Dockets 15- 
M, 29-K and 146 Before the Indian Oalms 
Commission 

April 5. 1978. 

This notice is published in exercise 
of authority delegated by the Secre¬ 
tary of the Interior to the Assistant 
Secretary for Indian Affairs by 210 
DM 1.2. 

The Act of October 19. 1973 (Pub. L. 
93-134, 87 Stat. 466), requires that a 
plan be prepared and submitted to 
Congress for the use and distribution 
of funds appropriated to pay a judg¬ 
ment of any Indian tribe. Funds were 
appropriated by the Acts of January 3, 
1974, 87 Stat. 1071, and December 27, 
1974, 88 Stat. 1771, in satisfaction of 
the awards granted to the Potawatomi 
Nation of Indians in Indian Claims 
Commission Dockets 15-K, 29-J and 
217 and Dockets 15-M, 29-K and 146. 
The plan for the use and distribution 
of the funds was submitted to the 
Congress with a letter dated Novem¬ 
ber 7, 1977, and was received (as re¬ 
corded in the Congressional Record) 
by the House of Representatives on 
November 11, 1977, and by the Senate 
on November 22, 1977. Neither House 
of Congress having adopted a resolu¬ 
tion disapproving it, the plan became 
effective on March 6, 1978. as provided 
by Section 5 of the 1973 Act, supra. 
The plan reads as follows: 

"The funds appropriated by the Act 
of January 3, 1974, 87 Stat. 1071, and 
the Act of December 27, 1974, 88 Stat. 
1771, in satisfaction of awards granted 
respectively in Dockets 15-K, 29-J and 
217 and Dockets 15-M, 29-K and 146 
before the Indian Claims Commission, 
including all interest and investment 
income accrued, less attorney fees and 
litigation expenses, shall be used and 
distributed as herein provided. 

The Secretary of the Interior (her¬ 
einafter 'Secretary’) shall divide such 
funds on the basis of the population of 
each of the four Potawatomi tribal en¬ 
tities and the Potawatomi descendant 
entity as reflected in allotment, annu¬ 
ity and census rolls for the period 
1892-1906 in relation to the total pop¬ 
ulation of 3,523. The participating en¬ 
tities and their respective shares are as 


follows: Citizen Band of Potawatomi 
Indians. Oklahoma, 1,718/3,523 (or 
48.7652%); Prairie Band of Potawa¬ 
tomi Nation of Indians, Kansas, 809/ 
3,523 (or 22.9634%); Hannahville 
Indian Community, Michigan, and 
Forest County Potawatomi Communi¬ 
ty. Wisconsin. 457/3,523 (or 12.9719%), 
which shall be further divided as pro¬ 
vided below, and lineal descendants 
who are United States citizens of 
Potawatomi Indians of Michigan and 
Indiana, including Pokagon, Huron 
and other bands, 539/3,523 (or 
15.2995%). 

The apportioned share of the Han¬ 
nahville Indian Community and the 
Forest County Potawatomi Communi¬ 
ty, shall be further divided between 
the two groups on the basis of their re¬ 
spective numbers in separate census 
rolls of January 1, 1940, with 141/451 
share (or 31.2639%) to the Hannah¬ 
ville Indian Community and 310/451 
share (or 68.7361%) to the Forest 
County Potawatomi Community. 

The apportioned share of the funds 
of each tribal group, including the in¬ 
terest and investment income accrued, 
shall be further divided between the 
per capita and programing aspects of 
this plan. The apportioned share of 
the funds of the descendant group 
shall be handled in the manner set 
forth under the heading per capita 
aspect. 

Per Capita Aspect 

The Secretary shall make a per 
capita distribution, in a sum as equal 
as possible, of eighty (80) percent of 
the apportioned shares of the Judg¬ 
ment funds, including the interest and 
investment income accrued, of the 
Citizen Band, Prairie Band, and Forest 
County Potawatomi Community and 
forty (40) percent of the apportioned 
share of the Judgment funds of the 
Hannahville Indian Co mmuni ty, in¬ 
cluding the interest and investment 
income accrued, in a sum as equal as 
possible, to all members of the respec¬ 
tive tribes, whose names appear on the 
membership rolls which shall be 
brought current under tribal member¬ 
ship procedures, to include the names 
of all persons bora on or prior to and 
living on the effective date of the 
plan. Any amounts remaining after 
the per capita payment to the enrol- 
lees of the above-cited tribes shall be 
used in the program portion of their 
respective tribal plans. 

The Secretary, in arranging for per 
capita payments to the enrollees of a 
tribal group, shall hold at interest in 
an escrow account the apportioned 
shares of the fund of the appellants 
pending determination of enrollment 
appeals. The amount of any shares not 
used to pay successful appellants shall 
be used by the tribe in the program 
portion of the tribal plan. Secretarial 
rules and regulations governing enroll- 
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ment procedures for lineal descen¬ 
dants of Potawatoml Indians of Michi¬ 
gan and Indiana, including the Poka- 
gon and Huron Bands and other 
bands, shall be published in the Feder¬ 
al Register. 

Under such rules, the Secretary 
shall prepare a payment roll of per¬ 
sons who are United States citizens 
who trace their Potawatomi ancestry 
to persons designated on official re¬ 
cords as Potawatomi Indians of Michi¬ 
gan and Indiana, which include the 
Pokagon and Huron Bands, and 
“Notawasepi and other bands,” and 
who are not enrolled or entitled to be 
enrolled with any of the four federally 
recognized tribal organizations named 
in this plan, and who were bom on or 
prior to and living on the effective 
date of the plan. Entitlement to share 
in the judgment funds under this sec¬ 
tion shall be limited to persons who 
are United States citizens, whose 
names appear on or as lineal descen¬ 
dants who can trace their Potawatomi 
ancestry to persons on the Cadman 
Payment Roll of 1896, the Taggart 
Census Roll of 1904, or on official pay¬ 
ment or annuity rolls of persons desig¬ 
nated as “Potawatomi Indians of 
Michigan and Indiana,” Huron Band, 
Pokagon Band, or “Notawasepi and 
other bands,” which are acceptable to 
the Secretary. The Secretary shall 
make a per capita distribution of the 
apportioned share of the funds, in¬ 
cluding the interest and investment 
income accrued, in a sum as equal as 
possible, to all enrollees on the pay¬ 
ment roll. 

Programing Aspects 

Citizen Band of Potawatomi Indi¬ 
ans of Oklahoma. The programing as¬ 
pects of the plan of the Citizen Band 
shall consist of an advance of $36,000 
of funds held in the interest account 
for utilization by the band immediate¬ 
ly upon the effective date of this plan, 
in programs set forth herein. The use 
of such fund, however, shall be subject 
to the approval by the Secretary of 
the band's detailed program guidelines 
and procedures in administering the 
programs. The principal fund shall be 
held intact in a perpetual trust fund 
and invested by the Secretary pursu¬ 
ant to 25 U.S.C. 162a, with only the in¬ 
terest and investment income accruing 
on the principal funds to be utilized, 
with one-half (50%) of such funds for 
the acquisition of prosthetic appli¬ 
ances and health aids and one-half 
(50%) of the funds for educational 
scholarships. The percentage of the 
educational scholarship program may 
be increased by the amount added to 
the perpetual trust of any unclaimed 
per capita shares which may revert to 
the tribe pursuant to the provisions of 
the Act of September 22, 1961, 75 Stat. 
584. Should funds in any of the above 
program categories not be needed or 


are found to be in excess of the pro¬ 
graming goals, such funds may be 
transferred to one of the other catego¬ 
ries with the approval of the tribal 
governing body and the Secretary. 

Prairie Band of Potawatomi Indians 
of Kansas. The funds for the program¬ 
ing aspects of the Prairie Band plan 
shall be invested by the Secretary 
until such time the band, within one 
year from the effective date of this 
plan, develops a further plan for the 
use of such funds, which plan shall be 
subject to Secretarial approval. The 
Secretary shall approve no plan for 
the use of the program funds of the 
band until at least thirty days after 
the plan has been submitted by the 
Secretary to the Congress. 

HannahviUe Indian Community of 
Michigan. The funds for the program¬ 
ing aspects of the community plan 
shall be invested by the Secretary 
until such time the community devel¬ 
ops a further plan for the use of the 
funds, which plan shall be subject to 
Secretarial approval. The Secretary 
shall approve no plan for the use of 
the program funds of the community 
untU at least thirty days after the 
plan has been submitted to the Con¬ 
gress. 

Forest County Potawatomi Commu¬ 
nity, Wisconsin* The program aspects 
for the community plan shall include 
the utilization of twenty (20) percent 
of the judgment fund principal and in¬ 
terest and investment income accruing 
thereon, in an Elderly Assistance Pro¬ 
gram and the balance of the funds 
shall be held and invested by the Sec¬ 
retary until such time the community 
develops a further plan for the use of 
the funds, which plan shall be subject 
to Secretarial approval. The Secretary 
shall approve no plan until at least 
thirty days after the plan has been 
submitted to the Congress. 

The totality of the funds set aside 
for the Elderly Assistance Program 
shall be disbursed in amounts as equal 
aa possible to all members of the com¬ 
munity who were sixty years of age or 
over or who reached the age of sixty 
years and were living on the effective 
date of the plan, and who were en¬ 
rolled under the provisions of this 
plan to receive a per capita share of 
the judgment funds. 

General Provisions 

No person shall be entitled to more 
than one per capita share of the 
funds. 

The per capita shares of living com¬ 
petent adults shall be paid directly to 
them. The per capita shares of minors 
shall be handled pursuant to 25 CFR 
60.10(a) and (b)(1) and 104.4, as 
amended November 5, 1976, 41 FR 
48735. The per capita shares of legal 
incompetents shall be placed in indi¬ 
vidual Indian money (IIM) accounts 
and handled under 25 CFR 104.5. The 


per capita shares of deceased individ¬ 
ual beneficiaries shall be determined 
and distributed in accordance with 43 
CFR Part 4, Subpart D.” 

Rick La vis. 

Deputy Assistant Secretary, 
Indian Affairs. 

[FR Doc.78-9966 Filed 4-13-78; 8:45 am) 


[ 4310 - 55 ] 

Fish and Wildlife Service 
THREATENED SPECIES PERMIT 
Receipt of Application 

Applicant: Detroit Zoological Park, 
P.O. Box 39, Royal Oak, Mich. 48068. 

The applicant wishes to apply for a 
Captive Self-Sustaining Population 
permit authorizing the purchase and 
sale in interstate commerce, for the 
purpose of propagation, thos e species 
of animals listed in 50 CFR 17.11 as 
[T(C/P)1. Humane shipment and care 
in transit is assured. 

Documents and other information 
submitted with this application are 
available to the public during normal 
business hours in Room 534, 1717 H 
Street NW„ Washington. D.C., or by 
writing to the Director. U.S. Fish and 
Wildlife Service (WPO), Washington, 
D.C. 20240. 

This application has been assigned 
file number PRT 2-2353. Interested 
persons may comment on this applica¬ 
tion by submitting written data, views, 
or arguments to the Director at the 
above address on or before May 15, 
1978. Please refer to the file number 
when submitting comments. 

Dated: April 11, 1978. 

Donald G. Donahoo, 
Chief, Permit Branch, 
Federal Wildlife Permit Office. 

[FR Doc. 78-9972 Filed 4-13-78; 8:45 ami 


[ 4310 - 55 ] 

THREATENED SPECIES PERMIT 
Rocatpt of Application 

Applicant: Richard E. Rhoads, 8791 
N. Elizabeth, Lake Park. Fla. 33410. 

The applicant wishes to apply for a 
captive Self-Sustaining Population 
permit authorizing the purchase and 
sale in interstate commerce, for the 
purpose of propagation, those species 
of pheasants listed in 50 CFR 17.11 as 
[T(C/P)1. Humane shipment and care 
in transit is assured. 

Documents and other information 
submitted with this application are 
available to the public during normal 
business hours in Room 534, 1717 H 
Street NW., Washington, D.C., or by 
writing to the Director, U.S. Fish and 
Wildlife Service (WPO), Washington. 
D.C. 20240. 

This application has been assigned 
file number PRT 2-2342. Interested 
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persons may comment on this applica¬ 
tion by submitting written data, views, 
or arguments to the Director at the 
above address on or before May 15, 
1978. Please refer to the file number 
when submitting comments. 

Dated: April 11.1978. 

Donald G. Donahoo, 

Chief, Permit Branch, 
Federal Wildlife Permit Office, 
[PR Doc. 78-9973 Piled 4-13-78; 8:45 am] 


[4310-55] 

THREATENED SPECIES PERMIT 
Receipt of Application 

Applicant: Robert E. Spiker, 124 
East 59th Street, Westmont, m. 60559. 

The applicant wishes to apply for a 
Captive Self-Sustaining Population 
permit authorizing the purchase and 
sale In interstate commerce, for the 
purpose of propagation, thos e species 
of pheasants listed in 50 CFR 17.11 as 
[T(C/P)L Humane shipment and care 
in transit is assured. 

Documents and other information 
submitted with this application are 
available to the public during normal 
business hours in Room 534, 1717 H 
Street NW.. Washington, D.C., or by 
writing to the Director, UJS. Fish and 
Wildlife Service (WPO), Washington, 
D.C. 20240. 

This application has been assigned 
file number PRT 2-2355. Interested 
persons may comment on this applica¬ 
tion by submitting written data, views, 
or arguments to the Director at the 
above address on or before May 15, 
1978. Please refer to the file number 
when submitting comments. 

Dated: April 11. 1978. 

Donald G. Donahoo, 

Chief, Permit Branch, 
Federal Wildlife Permit Office, 

TFR Doc. 78-9974 Piled 4-13-78; 8:45 am] 


[4310-55J 

THREATENED SPECIES PERMIT 
Rocolpt of Application 

Applicant- Lawrence W. Thies, 
Route 4. Pipestone. Minn. 56154. 

The applicant wishes to apply for a 
Captive Self-Sustaining Population 
permit authorizing the purchase and 
sale in interstate commerce, for the 
purpose of propagation, those species 
of pheasants listed in 50 CFR 17.11 as 
IT(C/P)]. Humane shipment and care 
in transit is assured. 

Documents and other information 
submitted with this application are 
available to the public during normal 
Business hours in Room 534, 1717 H 
Street NW. t Washington. D.C., or by 
STniS? 10 the Director, U.S. Fish and 
wudUfe Service (WPO). Washington. 
D.C. 20240. 


This application has been assigned 
file number PRT 2-2354. Interested 
persons may comment on this applica¬ 
tion by submitting written data, views, 
or arguments to the Director at the 
above address on or before May 15, 
1978. Please refer to the file number 
when submitting comments. 

Dated: April 11,1978. 

Donald G. Donahoo, 

Chief, Permit Branch, 
Federal Wildlife Permit Office. 

[PR Doc. 78-9975 Filed 4-13-78; 8:45 am] 


[ 4310 - 10 ] 

Offic» of fho Secretary 

CENTRAL AND HELD ORGANIZATION 
FUNCTIONS 

This notice is published in accor¬ 
dance with the provisions of 5 U.S.C. 
552(a)(1)(A), and supersedes the notice 
published in the Federal Register on 
April 17, 1975 (40 FR 17178). 

Provided herein Is a description of 
the central and field organization of 
the Department of the Interior which 
includes the functions of the bureaus 
and offices, places at which the public 
may obtain information, and refer¬ 
ences to applicable public regulations. 

Dated: April 5, 1978. 

Richard R. Hite, 
Deputy Assistant Secretary 
of the Interior. 

Office of the Secretary 
secretary * 

The Secretary of the Interior, as the 
head of an executive department, re¬ 
ports directly to the President and is 
responsible for the direction and su¬ 
pervision of all activities of the De¬ 
partment. The Secretary also has cer¬ 
tain powers or supervisory responsibil¬ 
ities relating to Territorial govern¬ 
ments. 

UNDER SECRETARY 

The Under Secretary assists the Sec¬ 
retary in the discharge of Secretarial 
duties and serves as Acting Secretary 
in the absence of the Secretary. With 
the exception of certain matters re¬ 
served by the Secretary, the Under 
Secretary has the full authority of the 
Secretary. 

fish and wildlife and parks 


ordination of marine environmental 
quality and biological resources pro¬ 
grams with other Federal agencies. 
The Assistant Secretary for Fish and 
Wildlife and Parks exercises Secretari¬ 
al direction and supervision over the 
United States Fish and Wildlife Ser¬ 
vice, the National Park Service, and 
the Heritage Conservation and Re¬ 
creation Service. 

ENERGY AND MINERALS 

The Assistant Secretary—Energy 
and Minerals discharges the duties of 
the Secretary with the authority and 
direct responsibility for programs asso¬ 
ciated with minerals data and analysis; 
surface mining reclamation and en¬ 
forcement; mine health and safety 
training programs; topographic, geo¬ 
logic, and mineral resources matters; 
metallurgical and mining research and 
development; and emergency prepar¬ 
edness minerals functions. The Assis¬ 
tant Secretary is responsible for the 
development and coordination of 
ocean mineral resources affairs, and 
provides coordination of Interior's op¬ 
erations with the Board on Geograph¬ 
ic Names. The Assistant Secretary- 
Energy and Minerals exercises Secre¬ 
tarial direction and supervision over 
the Geological Survey; Bureau of 
Mines; National Mine Health and 
Safety Academy; Office of Surface 
Mining Reclamation and Enforce¬ 
ment; Ocean Mining Administration; 
and the Office of Minerals Policy and 
Research Analysis. 

LAND AND WATER RESOURCES 

The Assistant Secretary—Land and 
Water Resources discharges the duties 
of the Secretary with the authority 
and direct responsibility for programs 
associated with public land manage¬ 
ment; construction and operation of 
multi-purpose dams and water distri¬ 
bution facilities; specified Bureau of 
Reclamation hydroelectric power pro¬ 
jects; conversion of saline water and 
water resources research; and emer¬ 
gency preparedness water resources 
functions. The Assistant Secretary- 
Land and Water Resources exercises 
Secretarial direction and supervision 
over the Bureau of Land Management, 
Bureau of Reclamation, and the 
Office of Water Research and Tech¬ 
nology, and the Office of Coal Leas¬ 
ing. Planning and Coordination. 

INDIAN AFFAIRS 


The Assistant Secretary for Fish and 
Wildlife and Parks discharges the 
duties of the Secretary with the au¬ 
thority and direct responsibility for 
programs associated with the develop¬ 
ment, conservation, and utilization of 
fish, wildlife, recreation, historical, 
and national park system resources of 
the Nation. The Assistant Secretary 
represents the Department in the co¬ 


The Assistant Secretary—Indian Af¬ 
fairs discharges the duties of the Sec¬ 
retary of the Interior with the author¬ 
ity and direct responsibility for pro¬ 
grams associated with Indian affairs. 
The responsibilities vested in the As¬ 
sistant Secretary are planned and car¬ 
ried out in cooperation with Indian/ 
Alaskan Native Governments and 
other representative groups to provide 
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programs of Indian development en¬ 
abling them to determine their own 
future. Major responsibilities include 
policy-making, priority setting, and 
long-range planning of the goals and 
mission of the Bureau of Indian Af¬ 
fairs. 

POLICY, BUDGET, AND ADMINISTRATION 

The Assistant Secretary—Policy, 
Budget, and Administration discharges 
the duties of the Secretary with the 
authority and direct responsibility for 
Department-wide programs related to 
interagency and interdisciplinary sub¬ 
jects concerning natural resources 
management and environmental qual¬ 
ity; budget management; comprehen¬ 
sive planning; policy analysis; and eco¬ 
nomic analyses of departmental pro¬ 
grams and natural and environmental 
resources issues. The Assistant Secre¬ 
tary also has the authority and direct 
responsibility for policy development 
and technical leadership in personnel, 
property, paperwork, safety, space, 
and directives and reports manage¬ 
ment; ADP services, organization, tele¬ 
communications, management systems 
and procedures, and financial and 
technical information systems; pro¬ 
curement and grants, energy conserva¬ 
tion, and law enforcement programs; 
audit and investigative services; De¬ 
partment-wide program operations for 
Job Corps, youth and young adult pro¬ 
grams, library and information ser¬ 
vices, aircraft services, printing and 
publications, and central coordination 
of emergency preparedness and disas¬ 
ter assistance programs; and adminis¬ 
trative support to the Office of the 
Secretary including personnel, finan¬ 
cial, procurement, and ADP and relat¬ 
ed administrative services. Secretarial 
offices appropriately identified with 
the functions previously described are 
under the Assistant Secretary’s super¬ 
vision. 

SOLICITOR 

The Solicitor is the principal legal 
adviser to the Secretary and the chief 
law officer of the Department. The 
Solicitor is responsible for and has su¬ 
pervision over all of the legal work of 
the Department, with the exception of 
that performed by the Office of Hear¬ 
ings and Appeals and the Office of 
Congressional and Legislative Affairs. 

FIELD COMMITTEES 

The Departmental Field Committees 
promote the development and execu¬ 
tion of coordinated regional natural 
resource programs for the department 
and facilitate the coordination of field 
activities which involve two or more 
bureaus or which have special signifi¬ 
cance to the department’s overall ob¬ 
jectives. Field Committees are com¬ 
posed of regional directors or other 
ranking officials approved by the 


heads of bureaus and offices. The re¬ 
gional Special Assistants to the Secre¬ 
tary serve as Chairman of the field 
committees in their respective regions. 

The regional Special Assistance to 
the Secretary maintains continuous 
surveillance over the entire range of 
the Department’s program activities, 
provide leadership and assistance in 
the coordination of departmental pro¬ 
grams and policies where more than 
one bureau or program interest is in¬ 
volved, and when directed by the Sec¬ 
retary, coordinate Department partici¬ 
pation in major interagency and inter¬ 
governmental efforts. 

The regional Special Assistants to 
the Secretary serve as departmental 
representatives on various interagency 
river basin committees and on Federal- 
State river basin commissions autho¬ 
rized by the Water Resources Plan¬ 
ning Act of 1965. 

Other Departmental Offices 

OFFICE OF THE SOLICITOR 

The Office of the Solicitor performs 
all of the legal work of the Depart¬ 
ment with the exception of that per¬ 
formed by the Office of Hearings and 
Appears and the Office of Congres¬ 
sional and Legislative Affairs. 

The headquarters office of the 
Office of the Solicitor in Washington, 
D.C., consists of six Divisions. The Di¬ 
vision of Conservation and Wildlife is 
responsible for legal matters involving 
the programs of the Assistant-Secre¬ 
tary for Fish and Wildlife and Parks, 


the National Park Service, U.S. Fish 
and Wildlife Service and the Heritage 
Conservation and Recreation Service. 
The Division of Energy and Resources 
is responsible for legal matters involv¬ 
ing the programs of the Assistant Sec¬ 
retary-Energy and Minerals, the As¬ 
sistant Secretary—Land and Water 
Resources, the Bureau of Land Man¬ 
agement, the Bureau of Mines, the 
Geological Survey, the Bureau of Rec¬ 
lamation and the Office of Water Re¬ 
search and Technology. The Division 
of Indian Affairs is responsible for 
legal matters involving the programs 
of the Assistant Secretary—Indian Af¬ 
fairs and the Bureau of Indian Affairs. 
The Division of Surface Mining pro¬ 
vides legal advice to the Assistant Sec¬ 
retary-Energy and Minerals on sur¬ 
face mining matters and to the Office 
of Surface Mining Reclamation and 
Enforcement. The Division of General 
Law is responsible for general adminis¬ 
trative law matters and legal matters 
Involving programs under the jurisdic¬ 
tion of the Assistant Secretary- 
Policy, Budget, and Administration. 
The Division of Administration is re¬ 
sponsible for administrative and sup¬ 
port services for the Office of the So¬ 
licitor. 

The field organization of the office 
is divided into eight regions, each of 
which is headed by a Regional Solici¬ 
tor. 

For further information contact the 
Administrative Officer, Office of the 
Solicitor, Department of the Interior, 
Washington, D.C. 20240, phone 202- 
343-6115. 


Office or the Solicitor —Department of the Interior 


Region 


Address 


Anchorage— Alaska.....^-— . . Anchorage Legal Center. Anchorage. Alaska 99501. 

Allan to—Alabama. Florida, Georgia, Kentucky, Missis- 148 Cain St, NE„ Atlanta. Ga. 30303. 
aippl. North Carolina, South Carolina. Puerto Rico. 

Tennessee. Virgin Islands. 

Denver—Colorado. Iowa, Kansas. Missouri. Montana. Denver Federal Center. Denver. Colo. 80225. 
Nebraska, North Dakota, South Dakota. Wyoming. 

Boston —Connecticut, Delaware. Illinois. Indiana, 1 Gateway Center. Newton Comer. Mass. 012158 
Maine. Massachusetts. Michigan. Maryland. Minne¬ 
sota, New Hampshire, New Jersey. New York, Ohio, 

Pennsylvania. Rhode Island. Vermont. Virginia. 

West Virginia, Wisconsin. 

Portland— Idaho. Oregon, Washington__ _ _ _ P.O. Box 3621, Portland. Oreg. 97208. 

Sacramento— Arizona. California. Hawaii. Nevada. Federal Bldg.. Sacramento, Calif. 95825. 

Salt Lake City—Utah ..... Federal Bldg., Salt Lake City. Utah 84111. 

Tulsa— Arkansas, Louisiana. New Mexico. Oklahoma, Page Belcher Federal Bldg.; Mail: P.O. Box 3158. 
Texas. Tulsa. Okla. 74101. 


OFFICE OF WATER RESEARCH AND 
TECHNOLOGY 

The Office of Water Research and 
Technology (OWRT) performs water 
resources research, development, dem¬ 
onstration, and technology transfer 
activities (through contracts and 
grants) and related functions vested in 
the Secretary of the Interior under 


the Water Resources Research Act of 
1964 (78 Stat. 329, 80 Stat. 129; 42 
U.S.C. 1961 et seq.), as amended, and 
under the Saline Water Conversion 
Act of 1971 (85 Stat. 159; 42 U.S.C. 
1959 et s eq.). The fundamental pur¬ 
poses of OWRT are to develop new or 
improved technology and methods for 
solving or mitigating existing and pro- 
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Jected State, regional, and nationwide 
water resource problems; to train 
water scientists and engineers through 
their on-the-job participation in re¬ 
search coordination and research re¬ 
sults Information dissemination activi¬ 
ties. To do this OWRT carries out the 
following general functions: 

Administration of a cooperative pro¬ 
gram with university Water Resources 
Research Institutes, designated by the 
States, for research, investigations, 
and experiments, as well as the train¬ 
ing of scientists through such re¬ 
search, directed toward solving water 
and water-related problems of the 
States and the hydrological regions of 
the Nation (Title I of the Water Re¬ 
sources Research Act of 1964, 78 Stat. 
329; 42 U.S.C. 1961a, et seq., as amend¬ 
ed); 

Conducting research and develop¬ 
ment activities and related studies di¬ 
rected toward developing and demon¬ 
strating methods, equipment, and pro¬ 
cesses that will establish practical 
mean3 for economical production, 
from sea and other saline or chemical¬ 
ly contaminated water, of water suit¬ 
able for agricultural, industrial, mu¬ 
nicipal. and other beneficial uses 
under the Saline Water Conversion 
Act of 1971 (85 Stat. 159; 42 U.S.C. 
1959 et seq.); 

Performance of water resources sci¬ 
entific information and technology 
transfer programs to furnish summary 
information to the Nation's water re¬ 
sources community about ongoing re¬ 
search projects and results of complet¬ 
ed projects, and to ensure that re¬ 
search and development results are in¬ 
terpreted and made known to poten¬ 
tial users in ways such results can be 
understood and applied; and 

Performance of Federal interagency 
water resources research coordination 
functions for the Interagency Commit¬ 
tee on Water Resources Research of 
the Federal Council for Science and 
Technology, Including but not limited 
to the OWRT coordination responsi¬ 
bilities under the Water Resources Re¬ 
search Act of 1964. 

For further information, contact the 
Office of Water Research and Tech¬ 
nology, Department of the Interior, 
Washington, D.C. 20240, phone. 202- 

343-4807. 

(For pertinent codified regulations 
Issued by the Office of Water Re¬ 
search and Technology, see 18 CFR 
chapter IV and 41 CFR chapter 14R.) 

OFFICE OF HEARINGS AND APPEALS 

The Office of Hearings and Appeals 
was established by the Secretary on 
April 8, 1970, to consolidate related 
junctions and to provide for more ef¬ 
fective departmental appeals proce¬ 
dures. 

The Office of Hearings and Appeals 
& responsible for departmental guasi- 
Judicial and related functions. Admin¬ 


istrative law judges and five formal 
boards of appeal render decisions in 
cases pertaining to contract disputes; 
Indian probate and administrative ap¬ 
peals; public and acquired lands and 
their resources; submerged offshore 
lands of the Outer Continental Shelf; 
surface coal mining control and recla¬ 
mation; claims under the Alaska 
Native Claims Settlement Act; and en¬ 
forcement of the importation and 
transportation of rare and endangered 
species. The Director of the Office of 
Hearings and Appeals may assign ad¬ 
ministrative law judges for the pur¬ 
pose of holding rulemaking hearings 
and may also assign administrative law 
judges or establish ad hoc boards of 
appeal to meet special requirements of 
disputes not falling under one of the 
previously listed categories. 

The Office includes the headquar¬ 
ters organization and six offices in the 
field for departmental administrative 
law judges and 11 field offices for 
Indian probate administrative law 
judges. It also includes an office in 
Alaska which serves as the headquar¬ 
ters of the Alaska Native Claims 
Appeal Board. 

OFFICE O? TERRITORIAL AFFAIRS 

The Office of Territorial Affairs was 
established on February 6, 1973, by 
Secretarial Order No. 2951. The Office 
is responsible for the promotion of the 
economic, social, and political develop¬ 
ment of the territories of Guam. 
American Samoa, the Virgin Islands, 
and the Trust Territory of the Pacific 
Islands which includes the Northern 
Mariana Islands. The Office also dis¬ 
charges the responsibilities of the Sec¬ 
retary of the Interior as they relate to 
those and all other noncontiguous ter¬ 
ritories under the jurisdiction of the 
Secretary. 

OFFICE OF MINERALS POLICY AND 
RESEARCH ANALYSIS 

The Office of Minerals Policy and 
Research Analysis was established on 
May 21. 1976, by combining the Office 
of Minerals Policy Development and 
the Office of Research and Develop¬ 
ment, under the authority of Reorga¬ 
nization Plan No. 3 of 1950 (64 Stat 
1262). The Office is the primary min¬ 
erals policy analysis office for the As¬ 
sistant Secretary-Energy and Miner¬ 
als. and is the focal point for minerals 
policy development and coordination 
in the Department of the Interior. 
The Office is responsible for the over¬ 
all coordination of the analyses con¬ 
ducted by Departmental minerals or¬ 
ganizations, development of compre¬ 
hensive minerals policy, overseeing 
the development of new minerals re¬ 
search and development programs, 
evaluating the progress and results of 
all minerals research and development 
conducted or sponsored by the Depart¬ 
ment ctf the Interior, and advising the 


related organizations reporting to the 
Assistant Secretary—Energy and Min¬ 
erals in the development of their min¬ 
erals programs, associated and re¬ 
search programs, and in the formula¬ 
tion of their minerals research and de¬ 
velopment budgets. 

OCEAN MINING ADMINISTRATION 

The Ocean Mining Administration, 
under the supervision of the Assistant 
Secretary—Energy and Minerals, was 
established by Secretarial Order 2971 
of February 24, 1975. It is responsible 
for policy development for the promo¬ 
tion and continuation of a domestic 
ocean-mining capability in deep seabed 
areas. Additional responsibilities in¬ 
clude Jurisdictional Issues in interna¬ 
tional negotiations relating to the re¬ 
sources of the Continental Shelf; the 
implementation of a domestic ocean 
mining program with special emphasis 
on its relationship to ongoing and 
future negotiations on the law of the 
sea and ocean mining; supervision of 
ocean minerals economic, technology, 
and resource assessments; supervision 
of ocean mineral resources environ¬ 
mental studies; and liaison with other 
Federal agencies concerned with ocean 
mineral resources development and 
regulatory aspects of ocean mining. 

The Ocean Mining Administration 
provides central management focus 
for Department of the Interior activi¬ 
ties relating to seabed mineral re¬ 
sources beyond national jurisdiction 
by reviewing budget and program ac¬ 
tivities of other departmental organi¬ 
zational units for consistency with 
overall ocean mineral resource policy 
and program objectives. 

NATIONAL MINE HEALTH AND SAFETY 
ACADEMY 

The National Mine Health and 
Safety Academy at Beckley. W. Va., 
was established under provisions of 
Pub. L. 89-577 and Pub. L. 91-173 to 
train coal and metal/nonmetal mine 
inspectors and other technical special¬ 
ists required to enforce the regulatory 
provisions of these Acts. The Academy 
also offers training in health and 
safety management to selected mining 
personnel. Federal and State govern¬ 
ment employees, and students in 
mining-related fields to enhance 
knowledge of and compliance with the 
Federal Mine Safety and Health 
Amendments Act of 1977 (Pub. L. 95- 
164). 

The Academy offers resident, short 
course, and continuing education pro¬ 
grams, as well as special seminars and 
publications in technical and manage¬ 
ment subjects, to support efforts to 
improve the working environment of 
the Nation's miners and reduce acci¬ 
dents and injuries in the mining indus¬ 
try. 

For further information, contact the 
National Mine Health and Safety 
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Academy, P.O. Box 1160, Beckley, W. 
Va. 25801, phone 304-255-0451. 

Bureaus 

UNITED STATES FISH AND WILDLIFE 
SERVICE 

The United States Fish and Wildlife 
Service’s national responsibility in the 
service of wildlife and people reaches 
back over 100 years to the establish¬ 
ment in 1871 of a predecessor agency, 
the Bureau of Fisheries. First created 
as an independent agency, the Bureau 
of Fisheries was later placed in the 
Department of Commerce. A second 
predecessor agency, the Bureau of Bio¬ 
logical Survey, was established in 1885 
in the Department of Agriculture. 

The two Bureaus and their functions 
were transferred in 1939 to the De¬ 
partment of the Interior. They were 
consolidated Into one agency and rede¬ 
signated the Fish and Wildlife Service 
in 1940 by Reorganization Plan III (54 
Stat. 1232). 

Further reorganization came in 1956 
when the Fish and Wildlife Act (70 
Stat. 1119) created the United States 
Fish and Wildlife Service and provided 
for it to replace and succeed the 
former Fish and Wildlife Service. The 
Act established two Bureaus within 
the new Service: the Bureau of Com¬ 
mercial Fisheries and the Bureau of 
Sport Fisheries and Wildlife. 

In 1970, under Reorganization Plans 
3 and 4. the Bureau of Commercial 
Fisheries was transferred to the De¬ 
partment of Commerce. The Bureau 
of Sport Fisheries and Wildlife, which 
remained in Interior, was renamed by 
Act of Congress in April 1974 (88 Stat. 
92) as the United States Fish and 
Wildlife Service. 

The Service is composed today of a 
headquarters office in Washington, 
D.C., six regional offices in the lower 
48 States, an Alaska area office, and a 
variety of field units and installations. 
These include 384 National Wildlife 
Refuges comprising more than 30 mil¬ 
lion acres; 14 major fish and wildlife 
laboratories and centers; 45 cooperat¬ 
ive research units at universities 
across the country; 88 National Fish 
Hatcheries; and a nationwide network 
of wildlife law enforcement agents. 

The objective of the United States 
Fish and Wildlife Service, which is re¬ 
sponsible for wild birds, mammals 
(except certain marine mammals), 
inland sport fisheries, and specific 
fishery research activities, is to assure 
maximum opportunity for the Ameri¬ 
can people to benefit from fish and 
wildlife resources as part of their nat¬ 
ural environment. Within this frame¬ 
work, the Service assists in the devel¬ 
opment of an environmental steward¬ 
ship ethic for our society based on eco¬ 
logical principles, scientific knowledge 
of wildlife, and a sense of moral re- 
sponsbility; guides the conservation. 


development, and management of the 
Nation's fish and wildlife resources, 
and administers a national program 
which provides opportunities to the 
American public to understand, appre¬ 
ciate, and wisely use these resources. 

In the area of resource management, 
the Service provides leadership for the 
protection and improvement of land 
and water environments (habitat pres¬ 
ervation), which directly benefits the 
living natural resources, and adds 
quality to human life. Activities in¬ 
clude: 

Biological monitoring, through sci¬ 
entific research; surveillance of pesti¬ 
cides, heavy metals, and thermal pol¬ 
lution; studies of fish and wildlife pop¬ 
ulations; and ecological studies; 

Environmental impact assessment 
through river basin studies, including 
hydroelectric dams, nuclear power- 
sites, stream channelization, dredge 
and fill permits; associated research; 
and environmental impact statement 
review; 

Area planning and preservation in¬ 
volving river basins, wilderness areas, 
and special studies, such as oil shale 
and geothermal energy. 

The Service is responsible for im¬ 
proving and maintaining fish and wild¬ 
life resources by propery management 
of migratory birds and other wildlife; 
control of population imbalances and 
fulfilling the public demand for recre¬ 
ational fishing while maintaining the 
Nation's fisheries at a level and in a 
condition that will assure their contin¬ 
ued survival. Specific wildlife and fish¬ 
ery resources programs include: 

Migratory birds—wildlife refuge 
management for production, migra¬ 
tion, and wintering; game law enforce¬ 
ment; research, including bird band¬ 
ing, harvest and survival rate studies; 
breeding, migrating, and wintering 
surveys; and disease studies; 

Mammals and nonmigratory birds— 
refuge management of resident species 
(primarily big game); law enforcement: 
research on disease and population 
distribution, including marine mam¬ 
mals, species transplants; and techni¬ 
cal assistance; 

Animal damage control—operational 
measures through cooperative pro¬ 
grams to control predator, rodent, and 
bird depredations on crops and live¬ 
stock; research on nonlethal control 
methods and predator-prey relation¬ 
ships; 

Cooperative fish and wildlife re¬ 
search units—located at 45 universities 
to conduct research and supervise 
graduate student research, comple¬ 
menting the Service's wildlife and 
fishery research programs; 

Coastal anadromous fish—hatchery 
production, stocking, and research on 
nutrition, disease, and habitat require¬ 
ments in 16 of the 24 coastal States; 

Great Lakes fisheries—hatchery pro¬ 
duction of lake trout; fishery manage¬ 


ment in cooperation with Canada and 
the States, and research; 

Reservoir fisheries—hatchery pro¬ 
duction, and stocking of large im¬ 
poundments and control methods; 

Other inland fisheries— hatchery 
production and stocking of State-man¬ 
aged waters, and Indian lands; techni¬ 
cal assistance; and research on genet¬ 
ics, disease, nutrition, and taxonomy 

The Service provides national and 
international leadership in the area of 
endangered fish and wildlife from the 
standpoint of both restoration as well 
as preventive measures involving 
threatened species. This program in¬ 
cludes development of species lists, re¬ 
covery plans, conduct of status sur¬ 
veys, coordination of efforts nationally 
and internationally; research on prop¬ 
agation methods, distribution, genet¬ 
ics, and behavior; operation of wildlife 
refuges; law enforcement, foreign im¬ 
portation enforcement; and consult ant 
services to foreign countries. 

Conservation education and public 
information programs include conser¬ 
vation education talks and TV and 
radio appearances; preparation of leaf¬ 
lets and brochures; operation of envi¬ 
ronmental study areas on Service 
lands for use by school groups and 
teachers; operation of visitor centers, 
self-guided nature trails, observation 
towers, display ponds, etc.; and provid¬ 
ing for recreational activities, such as 
hunting, fishing, wildlife photography, 
swimming, and picnicking. 

The Service's anadromous fish pro¬ 
gram provides for reimbursements to 
State and other non-Federal coopera¬ 
tors of up to 60 percent of the cost of 
projects designed to conserve, develop, 
and enhance the anadromous fishery 
resources of the Nation, including fish 
in the Great Lakes that ascend 
streams to spawn. 

The following receipts and funds are 
administered by the Service: 

Migratory Bird Conservation Ac¬ 
count Receipts from the sale of Mi¬ 
gratory Bird Hunting and Conserva¬ 
tion (duck) Stamps are utilized to ac¬ 
quire, by fee or easement, migratory 
bird refuges and water fowl produc¬ 
tion areas. 

National Wildlife Refuge Fund. Re¬ 
ceipts derived from the sale of prod¬ 
ucts from National Wildlife Refuges 
are used for payments to counties, in 
which refuges are located, for schools 
and roads, management of the refuge 
system, and enforcement of the Migra¬ 
tory Bird Treaty Act. 

Federal Aid in Fish Restoration and 
Management Receipts derived from 
the excise lax on items of sport fishing 
tackle provide for reimbursement to 
States for up to 75 percent of the cost 
of approved State fish restoration and 
management projects, including their 
research into fish culture, formulation 
of restocking plans, and acquisition 
and improvement of fish habitat. 
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Federal Aid in Wildlife Restoration . 
Receipts derived from the excise tax 
on sporting arms and ammunition are 
similarly disbursed to the States for 
up to 75 percent of the cost of ap¬ 
proved State wildlife restoration pro¬ 
jects, including State acquisition and 
development of land and water areas 
for wildlife management research and 
the cost of approved hunter safety 
programs. 

Contributed Funds . Funds donated 
by individuals and groups are used for 
fish and wildlife programs, including 
wetlands preservation and sea lamprey 
control work supported by the Great 
Lakes Fishery Commission. 

Youth Conservation Programs. The 
Service operates two Job Corps Civil¬ 
ian Conservation Centers with 336 
corpsmen. Mingo Job Corps Civilian 
Conservation Center is located at 
Mingo National Wildlife Refuge. Trea¬ 
sure Lake Job Corps Civilian Conser¬ 
vation Center is located at Wichita 
Mountains National Wildlife Refuge. 

The Service operates approximately 


135 residential and nonresidential 
Youth Conservation Corps camps at 
selected National Wildlife Refuges, 
National Fish Hatcheries and Re¬ 
search Centers during the summer (8 
weeks) providing a conservation work- 
experience for youth, ages 15 through 
18. 

The Service operates 23 residential 
and nonresidential Youth Adult Con¬ 
servation Corps camps located at var¬ 
ious National Wildlife Refuges, Na¬ 
tional Fish Hatcheries and Research 
Centers. Over 2,200 young adults 16-23 
years of age will be employed year 
around in the development of the Na¬ 
tion’s natural resources. * 

For further information, contact the 
Assistant Director—Public Affairs, 
United States Fish and Wildlife Ser¬ 
vice, Department of the Interior, 
Washington, D.C. 20240, phone, 202- 
343-5634. 

(For pertinent codified regulations 
issued by the U.S. Fish and Wildlife 
Service, see 50 CFR chapters I and 
IV.) 


The National Park Service has a Ser¬ 
vice Center in Denver that provides 
planning, architectural, engineering, 
and other professional services; and a 
Center for production of interpretive 
exhibits, audiovisual materials, and 
publications in Harpers Ferry, W. Va. 
There are about 300 units in the Na¬ 
tional Park System, including national 
parks and monuments of noteworthy 
natural and scientific value; scenic 
parkways, riverways, seashores, lake- 
shores, and reservoirs; and historic 
sites associated with important move¬ 
ments, events, and personalities of the 
American past. 

Activities. The National Park Ser¬ 
vice develops and implements park 
management plans and staffs the 
areas under its administration. It re¬ 
lates the natural values and historical 
significance of these areas to the 
public through talks, tours, films, ex¬ 
hibits. publications, and other inter¬ 
pretive media. It operates camp¬ 
grounds and other visitor facilities and 
provides—usually through conces¬ 
sions—lodging, food, and transporta¬ 
tion services in many areas. 

For further information, contact the 
Chief, Office of Communications, Na¬ 
tional Park Service, Department of 
the Interior, Washington, D.C. 20240, 
phone, 202-343-7394. 

(For pertinent codified regulations 
issued by the National Park Service, 
see 36 CFR chapter I.). 


Regional Offices— United States Fish and Wildlife Service 


Region 


Address 


Phone 


Atlan ta~ Alabama, Arkansas. Florida, Georgia. Kentucky. 
Lou is Uni.. Mississippi, North Carolina, Puerto Rico. South 
Carolina. Tennessee. Virgin Islands. 

Albuyumrue— Arizona. New Mexico. Oklahoma. Texas..- 


XncAorap*;—Alaska.. 


Boston- Connecticut, Delaware. Maine. Maryland. Massa¬ 
chusetts. New Hampshire. New Jersey. New York. Penn¬ 
sylvania. Rhode Island, Vermont, Virginia. West Virginia. 
Derttvr—Colorado, Iowa. Kansas. Missouri, Montana. Ne¬ 
braska. North Dakota. South Dakota, Utah. Wyoming. 

Portia *td—California. Hawaii. Idaho, Nevada. Oregon. Wash¬ 
ington. 

Twin Cities —Illinois, Indiana. Michlngan. Minnesota, Ohio, 

Wisconsin. 


17 Executive Park Dr. 
NE.. Atlanta. Ga. 30320. 

P.O. Box 1306, Albuquer¬ 
que. N. Mex. 87103. 

813 D St.. Anchorage. 

Alaska 99501. 

1 Gateway Center. Suite 
700 Newton Comer. 
Mass. 02158. 

P.O. Box 25486. Denver 
Federal Center. Denver. 
Colo. 80225. 

P.O. Box 3737. Portland, 
Oreg. 97208. 

Federal Bldg.. Fort Snell- 
ing, Twin Cities. Minn. 
55111. 


404-881-4671 

505-766-2321 

007-265-4808 

617-965-5100 

303-234-2200 

503-231-6118 

612-725-3500 


NATIONAL PARK SERVICE 

The National Park Service was es¬ 
tablished in the Department of the In¬ 
terior on August 25, 1916 (39 Stat. 535; 

16 U.S.C. 1). 

The National Park Sendee adminis¬ 
ters for the American People an exten¬ 
sive system of national parks, monu¬ 
ments, historic sites, and recreation 
areas. The objectives of the National 
Park Service are to administer the 
properties under its jurisdiction for 
the enjoyment and education of our 
citizens, to protect the natural envi¬ 
ronment of the areas, and to assist 
States, local governments, and citizen 
groups in the development of park 
areas, the protection of the natural 
environment, and the preservation of 
historic properties. 


Regional Offices— National Park Service 


Region 


Address 


North Atlantic— Maine, New Hampshire, Vermont, 
Massachusetts. Rhode Island. Connecticut. New 
York, New Jersey. 

Mid-Atlantic— Pennsylvania, Maryland. West Virginia. 
Delaware, Virginia. 

So utheast— Alabama, Florida. Georgia, Kentucky. Mis¬ 
sissippi. North Carolina, South Carolina, Tennessee. 
Puerto Rico, Virgin Islands. 

Midioest— Ohio, Indiana. Michigan, Wisconsin, Illinois, 
Minnesota, Iowa, Missouri. Nebraska, Kansas. 

Rocky Mountain— Montana. North Dakota, South 
Dakota. Wyoming. Utah. Colorado. 

.Southicesl—Arkansas, Louisiana. New Mexico. Oklaho¬ 
ma, Texas. 

Western— Artrxma. California. Nevada, Hawaii —- 

Pacific Northwest— Alaska. Idaho. Oregon. Washing¬ 
ton. 

National Capital—Metropolitan area of Washington. 
D.C. 


15 State St., Boston. Mass. 02100. 

143 South 3d St., Philadelphia. Pa. 10106. 

1805 Phoenix Blvd.. Atlanta. Ga. 30349. 

1709 Jackson St.. Omaha. Nebr. 68102. 

P.O. Box 25287, Denver. Colo. 80225. 

Box 728. Santa Fe. N. Mex. 87501. 

450 Golden Gate Ave.. San Francisco, Calif. 94102. 
1424 4th Ave.. Seattle. Wash. 08101. 

1100 Ohio Dr. SW.. Washington. D.C. 20242. 
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BUREAU OF INDIAN AFFAIRS 

The Bureau of Indian Affairs was 
created in the War Department in 
1824 and transferred to the Depart¬ 
ment of the Interior at the time of its 
establishment in 1849. The Snyder Act 
of 1921 (42 Stat. 208; 25 U.S.C. 13) pro¬ 
vided substantive law for appropri¬ 
ations covering the conduct of activi¬ 
ties by the Bureau of Indian Affairs. 
The scope and character of the au¬ 
thorizations contained in this act were 
broadened by the Indian Reorganiza¬ 
tion Act of 1934 (48 Stat. 984; 25 
U.S.C. 461 et seq.). 

The principal objectives of the 
Bureau are to actively encourage and 
train Indian and Alaska Native people 
to manage their own affairs under the 
trust relationship to the Federal Gov¬ 
ernment; to facilitate, with maximum 
involvement of Indian and Alaska 
Native people, full development of 
their human and natural resource po¬ 
tentials; to mobilize all public and pri¬ 
vate aids to the advancement of 
Indian and Alaska Native people for 
use by them; and to utilize the skill 
and capabilities of Indian and Alaska 
Native people in the direction and 
management of programs for their 
benefit. 

Functions. In carrying out these ob¬ 
jectives, the Bureau works with Indi¬ 
ans and Alaska Native people, other 
Federal agencies. State and local gov¬ 
ernments, and other interested groups 
in the development and implementa¬ 
tion of effective programs for their ad¬ 
vancement. 

The Bureau seeks for them adquate 
educational opportunities in public 
education systems, assists them in the 
creation* and management of educa¬ 
tional systems for their own benefit, 
or provides from Federal resources the 
educational systems needed; actively 
promotes the improvement of their 
social welfare by working with them to 
obtain and provide needed social and 
community development programs 
and services; works with them in the 
development and implementation of 
programs for their economic advance¬ 
ment and for full utilization of their 
natural resources consistent with the 
principles of resource conservation. 

The Bureau also acts as trustee for 
their lands and monies held in trust by 
the United States, assisting them to 
realize maximum benefits from such 
resources. 

For further information, contact the 
Office of Public Information, Bureau 
of Indian Affairs, Department of the 
Interior, 1951 Constitution Avenue 


NW.. Washington, D.C. 20245, phone 
202-343-7445. 

(For pertinent codified regulations 
issued by the Bur eau of Indian Af¬ 
fairs. see 25 CFR chapter I and 41 
CFR chapter 14H.) 

Area Offices— Bureau of Indian Affair* 


Are* Headquarters 


Aberdeen. S. Dak. 57401.. 115 4th Ave. SE. 
Albuquerque, N. Me*. 6301 Central Ave. NE. 
87108. 

An&darko, OUa. 73005. Federal Bldg., P.O. Box 

368. 

Billings, Mont. 59101_316 North 26th St. 

Juneau. Alaska 99802. Box 3-8000. 

Minneapolis. Minn. 831 2d Ave. South. 

55402. 

Muskogee. Okla. 74401.... Federal Bldg. 

Window Rock. Arte. Navajo Area Office. 
80615. 

Phoenix. Arte. 85011_ 1425 West Thomas Rd. 

Portland. Oreg. 97208. 1425 Northeast Irving 8t. 

Sacramento. Calif. 95825. 2800 Cottage Way. 

Eastern Area —.. 1951 Constitution Ave. 

NW., Washington. D.C. 
20245. 


BUREAU OF LAND MANAGEMENT 

The Bureau of Land Management 
(BLM) was established July 16, 1946, 
by the consolidation of the General 
Land Office (created in 1812) and the 
Grazing Service (formed in 1934). This 
was done in accordance with the provi¬ 
sions of sections 402 and 403 of Presi¬ 
dential Reorganization Plan 3 of 1946 
(5 U.S.C. App.). 

The Federal Land Policy and Man¬ 
agement Act of 1976 (90 Stat. 2743) en¬ 
acted into law on October 21, 1976, re¬ 
pealed and replaced many obsolete or 
overlapping statutes. It provides a 
basic mission statement for BLM and 
establishes policy guidelines and crite¬ 
ria for the management of public 
lands and resources administered by 
the Bureau, with the exception of the 
Outer Continental Shelf which is ad¬ 
ministered under other authority. 

The Bureau’s basic organization con¬ 
sists of a headquarters in Washington, 
D.C.; a Service Center in Denver. 
Colo., and a Fire Center in Boise. 
Idaho, that have bureauwide support 
responsibilities; and a field organiza¬ 
tion of State, district, resource areas, 
and Outer Continental Shelf offices. 
The Bureau also utilizes a system of 
Advisory Councils to assist in the de¬ 
velopment of management plans and 
policies. 

The Bureau is responsible for the 
total management of 450 million acres 
of public lands. These lands are locat¬ 
ed primarily in the Far West and 
Alaska, however, scattered parcels are 


located in other States. In addition to 
minerals management responsibilities 
on the public lands and the Outer 
Continental Shelf. BLM is also respon¬ 
sible for subsurface resource manage¬ 
ment of an additional 63 million acres 
where mineral rights have been re¬ 
served to the Federal Government. 

Resources managed by the Bureau 
include timber, minerals, oil and gas, 
geothermal energy wildlife habitat, 
endangered plant and animal species, 
livestock forage, recreation and cultur¬ 
al values, wild and scenic rivers, desig¬ 
nated conservation and wilderness 
areas, and open space. Bureau pro¬ 
grams provide for the protection (in¬ 
cluding fire suppression), orderly de¬ 
velopment, and use of the public lands 
and resources under principles of land 
use planning and public participation, 
multiple use and sustained yield, while 
maintaining and enhancing the qual¬ 
ity of the environment. The Bureau 
also manages watersheds to protect 
soil and enhance water quality; devel¬ 
ops recreational opportunities on 
public lands; administers programs to 
protect and manage wild horses and 
burros; and, under certain conditions, 
makes land available through sale to 
Individuals, organizations, local gov¬ 
ernments, and other Federal agencies 
when such transfer is in the public in¬ 
terest. Lands may be leased to State 
and local government agencies and to 
nonprofit organizations for certain 
purposes. 

The Bureau has responsibility to 
issue rights-of-way, in certain In¬ 
stances, for crossing Federal lands 
under other agencies jurisdiction It 
also has general enforcement author¬ 
ity. Receipts from the public lands and 
related resources administered by 
BLM totaled over $3 billion in fiscal 
year 1977. 

The Bureau is responsible for the 
survey of Federal lands and estab¬ 
lishes and maintains public land re¬ 
cords and records of mining claims It 
administers a program of payments in 
lieu of taxes based on the amount of 
federally owned lands in counties and 
other units of local government. 

The Bureau is responsible for the 
survey of Federal lands and maintains 
public land records. 

For further information, contact the 
Office of Public Affairs, Bureau of 
Land Management, Department of the 
Interior, Washington, D.C. 20240, 
phone. 202-343-5717. 

(For pertinent codified regulations 
issued by the Bureau of Land Manage¬ 
ment, see 43 CFR subtitle B, chapter 
IL) 
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Field Offices— Bureau of Land Management 


State offices 

Area of responsibility 

Address/phone 


. Alaska. 

555 Cordova St.. Anchorage, Alaska 



99501. Phone. 907-277-1561. 

2400 Valley Bank Center, Phoenix. 

California.... 

. California__ 

Arte. 85073. Phone. 602-261-3873. 
Federal Bldg., Sacramento. Calif. 

Colorado.. 

Eastern States..... 

........ All States bordering on and east of 

the Mississippi River. 

. Idaho..... 

95825. Phone. 916-484-4676. 

Colorado State Bank Bldg.. Denver. 

Colo. 80202. Phone. 303-837-4325. 
7981 Eastern Ave., Silver Spring. Md. 

20910. Phone. 301-427-7500. 

Federal Bldg., Boise. Idaho 83724. 


. Montana. North Dakota. South 

Phone. 208-384-1401. 

Granite Tower Bldg.. 222 North 32d 


Dakota 

. Nevada. 

St.. Billings, Mont, 59101. Phone. 
406-657-6461. 

Federal Bldg., Reno, Nev. 89509. 

New Mexico—v—-- 

Oregon.... 

. New Mexico. Oklahoma. 

Phone. 702-784-5451. 

Federal Bldg.. Santa Pe, N. Mex. 

87501. Phone. 505-988-6217. 

729 Northeast Oregon St.. Portland. 

......... Oregon. Washington..... 


Utah......„ 

Oreg. 97208. Phone. 503-234-4001. 
University Club Bldg.. 136 East South 

Wynminy . 

. Wyoming, Kansas, Nebraska. 

Temple St.. Salt Lake City. Utah 
84111. Phone. 801-524-5311. 

Federal Bldg., Cheyenne. Wyo. 82001. 



Phone. 307 778-2326. 

Outer Continental Shelf (OCS) Offices 

Alftfiim .......| - 

. Alaska OCS.... 

800 A St., Anchorage. Alaska 99510. 

Phone. 907-276-2955. 

Federal Bldg., 8uite 32-120. 26 Feder¬ 
al Plaza, New York. N.Y. 10007. 
Phone. 212-264-2960. 

Hale Boggs Federal Bldg.. 500 Camp 
St., New Orleans. La. 70130. Phone, 
504-589-6541. 

300 North Los Angeles St.. Los Ange¬ 
les. Calif. 90012. Phone. 213-688- 
7234. 

New York... ........ 

Atlantic OCS (north from Florida- 

New Orleans . . - 

Georgia State line). 

. Gulf of Mexico and Florida OCS. 

Pacific,. 

Pacific OCS (including Hawaii OCSO. 



Service and Support Offices 

Denver Service Center... 

Boise Interaaencv Fire Center ... 

Federal Center Bldg. 50. Denver, 
Colo. 80225. Phone 303-234-2329. 
3905 Vista Ave., Boise. Idaho 83705. 



Phone 208-384-9421. 


BUREAU OF RECLAMATION 

The Reclamation Act of 1902 (43 
U.S.C. 391 et seq.). authorized the Sec¬ 
retary of the Interior to locate, con- 
stuct, operate, and maintain works for 
the storage, diversion, and develop¬ 
ment of waters for the reclamation of 
arid and semiarid lands in the Western 
States. To perform these functions, 
the Secretary in July 1902 established 
a Reclamation Service in the Geologi¬ 
cal Survey. In March 1907 the Recla¬ 
mation Service was separated from the 
Survey, and in June 1923 the name 
was changed to Bureau of Reclama¬ 
tion. 

The basic objectives of the Federal 
Reclamation program are to assist the 
States, local governments, and other 
Federal agencies to stabilize and stim¬ 
ulate local and regional economies, en¬ 
hance and protect the environment, 
and improve the quality of life 
through development of water and re¬ 
lated land resources throughout the 
1< contiguous Western States and 
Hawaii. 


Reclamation projects, through a 
multiple-purpose concept, provide for 
some or all of the following purposes: 
municipal and industrial water supply, 
hydroelectric power generation, irriga¬ 
tion water service, water quality im¬ 
provement, fish and wildlife enhance¬ 
ment, outdoor recreation, flood con¬ 
trol, navigation, river regulation and 
control, and related uses. Through 
contractual agreements with project 
beneficiaries, the Bureau arranges for 
repayment to the Government of re¬ 
imbursable project construction, oper¬ 
ation, and maintenance costs. About 
84 percent of all project costs are re- % 
imbursable. Interest is paid on costs 
allocated to power and to municipal 
and industrial water service. 

Major functions of the Bureau in¬ 
clude: investigation and development 
of plans for the regulation, conserva¬ 
tion, and utilization of water and relat¬ 
ed resources, including basin-wide 
water studies and new sources of fresh 
water supplies, power capacity, and 


energy; research programs to maxi¬ 
mize use of resources, including weath¬ 
er modification; design and construc¬ 
tion of authorized projects for which 
funds have been appropriated by the 
Congress; repair and rehabilitation of 
existing projects; operation and main¬ 
tenance of Bureau-constructed facili¬ 
ties which are not transferred to local 
organizations; review of operation and 
maintenance of Bureau-built facilities 
which have been transferred to local 
organizations; settlement of public or 
acquired lands on Bureau projects; ad¬ 
ministration of the Small Reclamation 
Projects Act of 1956, and of loans for 
construction or rehabilitation of irri¬ 
gation systems; and negotiation, ex¬ 
ecution, and administration of repay¬ 
ment contracts, water-user operation 
and maintenance contract, and con¬ 
tracts relating to the irrigation of 
excess lands. 

The Bureau has responsibility for 
the operation and maintenance of 49 
hydroelectric powerplants and con¬ 
structs hydroelectric powerplants on 
its projects as authorized by the Con¬ 
gress. 

In cooperation with other agencies, 
the Bureau prepares and/or reviews 
environmental statements for pro¬ 
posed Federal water resource projects; 
renders technical assistance to foreign 
countries in water resource develop¬ 
ment and utilization; and administers 
youth conservation programs. 

For further information, contact the 
Office of Public Affairs, Bureau of 
Reclamation, Department of the Inte¬ 
rior. Washington, D.C. 20240, phone, 
202-343-4662. 

(For pertinent codified regulations 
issued by the Bureau of Reclamation, 
see 43 CFR subtitle B. chapter I.) 

Major Offices—B ureau of Reclamation 


Office Headquarters 


Commissioner's Office..... 

Engineering and 
Research Center. 

Pacific Northwest 
Region. 

Mid-Pacific Region. 

Lower Colorado Region... 

Upper Colorado Region... 

Southwest Region «..._ 

Upper Missouri Region.... 

Lower Missouri Region.... 


Room 7654. Department 
of the Interior. 
Washington. D.C. 
20240. 

Bldg. 67. Box 25007. 
Denver Federal Center, 
Denver Colo. 80225. 

550 West Port St.. Box 
043. Boise, Idaho 
83724. 

Federal Office Bldg., 

2800 Cottage Way. 
Sacramento. Calif. 
95825. 

Nevada Hwy. and Park 
St.. Box 427. Boulder 
City. Nev. 89005. 

125 South State. Box 
11568. Salt Lake City. 
Utah 84147. 

317 East 3d. Box H-4377. 

Amarillo. Tex. 79101. 
316 North 26th 8t., Box 
2553. Billings. Mont. 
59103. 

Bldg. 20. Box 25247. 
Denver Federal Center, 
Denver. Cclo. 80225. 
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HERITAGE CONSERVATION AND 
RECREATION SERVICE 

The Heritage Conservation and Re¬ 
creation Service was established by 
the Secretary on January 25, 1978. It 
encompasses the functions and au¬ 
thorities of the former Bureau of Out¬ 
door Recreation and responsibilities 
and authorities of the National Natu¬ 
ral Landmarks Program and the 
Office of Archeology and Historic 
Preservation, both of which were pre¬ 
viously assigned to the National Park 
Service. This was done in accordance 
with the provisions of section 2 of Re¬ 
organization Plan No. 3 of 1950 (64 
Stat. 1262). 

As the Federal focal point for plan¬ 
ning. evaluation, and coordination re¬ 
lated to natural, cultural, and recrea¬ 
tion resources, the Service manages 
programs that emphasize responsive¬ 
ness to national need and a national 
commitment to preserving and main¬ 
taining the heterogenous components 
of our Nation’s Heritage. It encourages 
and assists all governmental and pri¬ 
vate interests to conserve, develop, re¬ 
store, maintain and utilize natural, 
cultural and recreation resources for 
the benefit and enjoyment of present 
and future generations. 

Activities. Under the Land and 
Water Conservation Act of 1965, the 
Service administers a program of fi¬ 
nancial assistance grants to State and 
local governments for comprehensive 
planning, land acquisition, and facility 
development. The Fund also helps fi¬ 
nance the acquisition of Federal lands 
and water areas for recreational pur¬ 
poses. The Service, under the Railroad 
Revitalization and Regulatory Act, 
provides financial, educational, plan¬ 
ning and implementation assistance to 
local, State and Federal government 
entities for programs involving the 
conversion uses. The Historic Preser¬ 
vation Fund which provides matching 
grants-in-aid to States and to the Na¬ 
tional Trust for Historic Preservation 
for historic surveys and plans, acquisi¬ 
tion restoration, and rehabilitation of 
historic and cultural properties, is ad¬ 
ministered by the Service. In addition, 
the Service provides financial assis¬ 
tance to States for the protective ac¬ 
quisition of critical natural resources. 

The Service participates directly in 
the planning, coordination, and estab¬ 
lishment of uniform policies relating 
to recreation and fish and wildlife 
benefits and costs of Federal multipur¬ 
pose water resource projects. 

The Service has responsibility for 
formulating and implementing a com¬ 
prehensive Nationwide Outdoor Re¬ 
creation Plan that encompasses the 


needs and demands of the public for 
outdoor recreation, the current and 
foreseeable availability of outdoor re¬ 
creation resources to meet those 
needs, critical outdoor recreation prob¬ 
lems, and recommended desirable ac¬ 
tions to be taken at each level of gov¬ 
ernment and by private interests. The 
Service also promotes coordination of 
Federal plans and activities relating to 
outdoor recreation; cooperates with 
and provides implementation assis¬ 
tance to States, political subdivisions, 
and private interests; encourages in¬ 
terstate and regional cooperation, 
monitors and stimulates research re¬ 
lating to outdoor recreation; and coop¬ 
erates with and provides technical as¬ 
sistance to other Federal departments 
and agencies. Certain rivers and trails 
are identified for possible study for in¬ 
clusion in the national wild and scenic 
rivers and trails systems. Under the 
Department of Transportation Act the 
possible adverse effects of transporta¬ 
tion projects and programs on parks, 
recreation areas, and wildlife and wa¬ 


terfowl refuges are reviewed. Another 
important part of the Service's mis¬ 
sion, under the National Environmen¬ 
tal Policy Act Is to review Federal ac¬ 
tions having an impact on outdoor re¬ 
creation. The Service also acts on ap¬ 
plications from States and local gov¬ 
ernments requesting the conveyance 
of surplus Federal real property for 
public park and recreation purposes. 

In addition. Heritage Conservation 
and Recreation Service sponsors pro¬ 
grams to identify and recognize natu¬ 
ral and historic landmarks, to recover 
archeological remains, and to record 
significant architectural and engineer¬ 
ing works. 

For further information, contact the 
Division of Personnel and Manage¬ 
ment, Heritage Conservation and Re¬ 
creation Service, Department of the 
Interior, Washington, D.C. 20240, 
phone, 202-343-4275. 

(For pertinent codified regulations 
issued by the Heritage Conservation 
and Recreation Service, see 43 CFR 
part 31, and 36 CFR part 60.) 


Regional Omcts—Heritage Conservation and Recreation Service 


Region 


Address 


Northeast—Milne, Vermont. New Hampshire, New 600 Arch St., Philadelphia, Pa. 19106 
York. Massachusetts. Connecticut. Rhode Island. 

Pennsylvania. New Jersey. Maryland. Delaware. 

West Virginia, Virginia, District of Columbia. 

Southeast— Alabama, Florida, Georgia. Kentucky. Ten- 148 International Blvd.. Atlanta, Ga. 30303 
nessee. Mississippi, North Carolina. Puerto Rico. 

South Carolina. Virgin Islands. 

Lake Central—Indiana. Illinois. Michigan. Minnesota, Federal Building, Ann Arbor. Mich. 48104. 

Ohio. Wisconsin. 

Mid-Continent—Colorado, Iowa, Kansas, Missouri. Denver Federal Center. Bldg. 41. P.O. Box 25387. 
Montana. Nebraska, North Dakota, South Dakota. Denver. Colo. 80225. 

Utah. Wyoming. 

South Central- Arkansas, Louisiana. New Mexico. 5000 Marble Ave. NE.. Albuquerque. N. Mex. 87110. 
Oklahoma, Texas. 

Northwest— Idaho. Oregon. Washington.. 915 2d Ave.. Seattle. Wash. 98174. 

Pacific Southwest —American Samoa, Arizona. Califor- 450 Golden Gate Ave., San Francisco Calif. 94102. 
nla. Guam. Hawaii. Nevada. 

Alaska Area—Alaska- - - 640 West 5th Ave.. Anchorage. Alaska 99501. 


OFFICE OF SURFACE MINING RECLAMATION 
AND ENFORCEMENT 

The Office of Surface Mining Recla¬ 
mation and enforcement was estab¬ 
lished in the Department of the Inte¬ 
rior by the Surface Mining Control 
and Reclamation Act of 1977 on 
August 3. 1977 (Pub. L. 95-87, 91 Stat. 
445). 

The primary goal of the agency is to 
create a nationwide program that pro¬ 
tects society and the environment 
from the adverse effects of coal 
mining operations, while it assures an 
adequate supply of coal to meet the 
Nation’s energy needs. 

Major objectives of the Office in¬ 
clude establishment of minimum na¬ 
tional standards for regulating the 
surface effects of coal mining, assis¬ 


tance to the States in developing and 
implementing regulatory programs, 
and promotion of the reclamation of 
previously mined areas. 

Headquarters for the agency are lo¬ 
cated in Washington, D.C. In addition, 
there are five regional offices, in 
Charleston, W. Va., Knoxville, Tenn.. 
Indianapolis, Ind., Kansas City, Mo., 
and Denver, Colo., as well as district 
and field offices in each of these re¬ 
gions. A typical regional office has 
major organization components for ad¬ 
ministration, technical services, in¬ 
spection and enforcement, abandoned 
mined lands reclamation, and adminis¬ 
tration of State, Federal and Indian 
lands programs. District offices In¬ 
spect mining operations and provide 
direct oversight to State programs. 
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Activities. Major activities of the 
Office of Surface Mining are carried 
out through four directorates: Aban¬ 
doned Mined Lands. Inspection and 
Enforcement. State and Federal Pro¬ 
grams, and Technical Services and R 
esearch. 

Abandoned Mined Lands formulates 
policy and provides guidance for State, 
Federal and Indian reclamation pro¬ 
grams and administers the Abandoned 
Mine Reclamation Fund, monies pro¬ 
vided by a tax levied on coal mine op¬ 
erations. to be used for reclaiming and 
restoring land and water resources ad¬ 
versely by past coal mining. 

Inspection and Enforcement pro¬ 
vides policy and guidance for assess¬ 
ment of penalties, conduct and evalua¬ 
tion of inspection and enforcement 
programs, preparation and assistance 
in appeals, and protection of mine op¬ 
erator’s employees from discrimina¬ 
tion because of actions taken under 
the Act. 

State and Federal programs reviews 
and evaluates State program applica¬ 


tions, provides technical assistance 
and grants-in-aid to States for develop¬ 
ment of initial regulatory programs, 
provides policy, procedures and guid¬ 
ance for the designation of lands un¬ 
suitable for mining and for the small 
operator assistance program. 

Technical Services and Research for¬ 
mulates policy and procedures, pro¬ 
vides technical requirements for per¬ 
mits, reclamation plans and perfor¬ 
mance standards, develops criteria for 
and initiates, monitors, and reports on 
grants to institutions. The office also 
develops, in coordination with other 
OSM directorates, the curricula and 
operations of technical training. 

For further information on the 
Office of Surface Mining and its pro¬ 
grams. contact the Office of Public Af¬ 
fairs, Office of Surface Mining Recla¬ 
mation and Enforcement, Department 
of the Interior, Washington, D.C. 
20240, phone 202-343-4719. 

(For pertinent codified regulations 
issued by the Office of Surface Mining 
Reclamation and Enforcement, see 30 
CFR chapter VII.) 


Regional Offices— Office of Surface Mining Reclamation and Enforcement 


Region 


Location 


Region I— Maine, New Hampshire. Vermont, Massachusetts. Rhode 
Island. New York. Connecticut, New Jersey. Maryland. Pennsyl¬ 
vania, Delaware, West Virginia, and Virginia. 

Region U-Kentucky, Tennessee. North Carolina. South Carolina, 
Georgia, Florida. Alabama, and Mississippi. 

Region III— Ohio. Indiana, Illinois, Michigan, Wisconsin, and Min¬ 
nesota. 

Region IV— Iowa, Missouri. Nebraska, Kansas, Oklahoma, Arkan¬ 
sas, Texas, and Louisiana. 

Region V— North Dakota. South Dakota. Montana, Wyoming. Colo¬ 
rado. Utah. Arizona. Nevada, California, Idaho. Oregon, Washing¬ 
ton. Alaska, Hawaii, and New Mexico. 


Charleston. W. Va. 

Knoxville. Tenn. 
Indianapolis. Ind. 
Kansas City. Mo. 
Denver. Colo. 


(There are no addresses at this date for the Regional offices.) 


BUREAU OF MINES 

The Bureau of Mines was estab¬ 
lished July 1, 1910, In the Department 
of the Interior by the Organic Act of 
May 16, 1910 (36 Stat. 369: 30 U.S.C. 1, 
3. 5-7), as amended. The 1910 act has 
been supplemented by several stat¬ 
utes. including those that authorize 
production and sale of helium, and re¬ 
search on environmental problems as¬ 
sociated with minerals. 

The Bureau of Mines is primarily a 
research and factfinding agency. Its 
goal is to help to insure that the 
nation has adequate mineral supplies 
security and other needs. Applied 
and basic research are conducted to 
develop the technology for the extrac- 
:!? n - Pressing, use, and recycling of 
ine Nation’s mineral resources at a 
reasonable cost without harm to the 


environment or the workers involved. 
Typical areas of research are mine 
health and safety, recycling of solid 
wastes, abatement of pollution and 
land damage caused by mineral extrac¬ 
tion and processing operations, and de¬ 
velopment of ways to use domestic 
low-grade ores as alternative sources 
of critical minerals that must current¬ 
ly be imported. In addition, the 
Bureau helps administer some envi¬ 
ronmental repair programs specifically 
authorized by laws such as the Appa¬ 
lachian Regional Development Act. 

The Bureau also collects, compiles, 
analyzes, and publishes statistical and 
economic information on all phases of 
mineral resource development, includ¬ 
ing exploration, production, ship¬ 
ments, demand, stocks, prices, imports, 
and exports. Special studies are fre¬ 
quently made on subjects of particular 


national interest, such as the effects 
of potential economic, technologic, or 
legal developments on resource avail¬ 
ability. 

For further information, contact the 
Office of Mineral Information. Bureau 
of Mines, 2401 E Street NW., Washing¬ 
ton, D.C. 20241, phone 202-634-1004. 

(For pertinent codified regulations 
issue d by the Bureau of Mines, see 30 
CFR chapter VI.) 

GEOLOGICAL SURVEY 

(National Center, 12201 Sunrise 
Valley Drive, Reston, Va. 22092.) 

The Geological Survey was estab¬ 
lished by the act of March 3, 1879 (20 
Stat. 394; 43 U.S.C. 31). which pro¬ 
vided for “the classification of the 
public lands and the examination of 
the geological structure, mineral re¬ 
sources, and products of the national 
domain.” The act of September 5, 1962 
(76 Stat. 427; 43 U.S.C 31(b)), expand¬ 
ed this authorization to include such 
examinations outside the national 
domain. Topographic mapping and 
chemical and physical research were 
recognized as an essential part of the 
investigations and studies authorized 
by the act of March 3, 1879, and spe¬ 
cific provision was made for them by 
Congress in the act of October 2, 1888 
(25 Stat. 505, 526). 

Provision was made in 1894 for 
gaging the streams and determining 
the water supply of the United States 
(28 Stat. 398). Authorizations for pub¬ 
lication, sale, and distribution of mate¬ 
rial prepared by the Geological Survey 
were contained in several statutes (43 
U.S.C. 41-45; 44 U.S.C. 260-262). 

The broad objectives of the Geologi¬ 
cal Survey are to perform surveys, in¬ 
vestigations, and research covering to¬ 
pography, geology, and the mineral 
and water resources of the United 
States; classify land as to mineral 
character and water and power re¬ 
sources; enforce departmental regula¬ 
tions applicable to oil, gas. and other 
mining leases, permits, licenses, devel¬ 
opment contracts, and gas storage con¬ 
tracts; and publish and disseminate 
data relative to the foregoing activi¬ 
ties. 

Conservation. The Survey classifies 
Federal lands as to their value for lea¬ 
sable minerals or for reservoir and wa¬ 
terpower sites; evaluates Federal and 
Outer Continental Shelf lands for 
tract selection, tract evaluation, and 
reserve Inventory purposes In aid of 
mineral leasing and subsequent oper¬ 
ations; supervises the operations of 
private industry on geothermal, oil 
shale, mining, and oil and gas leases 
on public domain, acquired Indian and 
Outer Continental Shelf lands to 
ensure maximum utilization and to 
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prevent waste of the mineral re¬ 
sources, and to ensure the protection 
of the environment and to prevent pol¬ 
lution; assures the public a fair market 
return for the disposition of its miner¬ 
al resources; establishes maximum 
rates of production for producing wells 
on the Outer Continental Shelf; main¬ 
tains production accounts and collects 
royalties; prepares and publishes maps 
and reports of mineral and water re¬ 
sources investigations on Federal 
lands; and provides certain Federal 
agencies geologic and engineering 
advice, evaluations, and inspection ser¬ 
vices for the management and disposi¬ 
tion of public lands and mineral re¬ 
sources. 

Geology. The Survey conducts 
highly diversified research programs 
to increase understanding and to aid 
in management of the mineral and 
energy potential of the land area of 
the United States and of the adjacent 
continental margins. These programs 
provide basic information on the char¬ 
acter. magnitude, location, and distri¬ 
bution of mineral, energy, and land re¬ 
sources, as well as on the principles 
and processes involved in their forma¬ 
tion. This information also provides a 
basis for many critical decisions and 
actions relating to land use, urban 
planning and development, construc¬ 
tion practices, environmental and 
health problems and earthquake, vol¬ 
canic. and other natural hazards. Spe¬ 
cial programs include the investigation 
and evaluation of geothermal re¬ 
sources, the maintenance of seismic 
and geomagnetic observatories as part 
of an earthquake hazards reduction 
program, offshore oil and gas resource 
appraisal, onshore oil and gas investi¬ 
gations, and mineral land assessments. 

Topographic Mapping. The Geologi¬ 
cal Survey prepares, publishes, and re¬ 
vises the several map series which are 
components of the National Mapping 
Program. These series include topo¬ 
graphic maps at several standard 
scales, photo-image maps. State maps, 
various U.S. base maps, and other spe¬ 
cial map products. Area of coverage in¬ 
cludes the United States, its outlying 
areas, and Antarctica. 

It operates the National Cartograph¬ 
ic Information Center, which collects, 
processes, and disseminates informa¬ 
tion concerning maps, aerial photogra¬ 
phy. geodetic positions, and elevations. 
The survey also coordinates mapping 
activities financed by Federal funds; 
conducts research in topographic sur¬ 
veying and mapping; updates and re¬ 
vises the National Atlas; and furnishes 
the staff necessary to conduct studies 
and maintain an information and re¬ 
cords depository on domestic names 
for the U.S. Board of Geographic 
Names. 

Water Resources. The Survey pro¬ 
vides the hydrologic information and 
understanding needed for the opti¬ 


mum utilization and management of 
the Nation’s water resources for the 
overall benefit of the people of the 
United States. This is accomplished, in 
large part, through cooperation with 
other Federal and non-Federal agen¬ 
cies by: collecting, on a systematic 
basis, data needed for the continuing 
determination and evaluation of the 
quantity, quality, and use of the Na¬ 
tion’s water resources; conducting ana¬ 
lytical and interpretive water resource 
appraisals describing the occurrence, 
availability, and the physical, chemi¬ 
cal, and biological characteristics of 
surface and ground water, conducting 
supportive basic and problem-oriented 
research in hydraulics, hydrology, and 
related fields of science to improve the 
scientific basis for investigations and 
measurement techniques and to un¬ 
derstand hydrologic systems suffi¬ 
ciently well to quantitatively predict 
their response to stress, either natural 
or manmade; disseminating the water 
data and the results of these investiga¬ 
tions and research through reports, 
maps, computerized information ser¬ 
vices. and other forms of public re¬ 
leases; coordinating the activities of 
Federal agencies in the acquisition of 
an access to water data for streams, 
lakes, reservoirs, estuaries, and ground 
waters; and providing scientific and 
technical assistance in hydrologic 
fields to other Federal, State and local 
agencies, to licensees of the Federal 
Energy Regulatory Commission, and 
to international agencies on behalf of 
the Department of State. 

Land Information and Analysis Pro¬ 
grams. The Earth Resources Observa¬ 
tion Systems Program (EROS) is a de¬ 
partmental program that develops 
techniques to obtain and analyze re¬ 
motely sensed statellite and aircraft 
Imagery data and to promote the use 
of these techniques in the solution of 
land resources and environmental 
management problems. The program 
also provides training courses, work¬ 
shops, and other assistance in the 
technology of using remotely sensed 
data as well as the processing and dis¬ 
tribution of these data. 

The Resources and Land Investiga¬ 
tions Program • (RALI) is a depart¬ 
mental program that develops and co¬ 
ordinates directories and catalogs of 
land and resource information; and in¬ 
vestigates, develops, and demonstrates 
multi-disciplinary methodologies and 
models for solution of environmental 
resource, and land Inventory problems. 

The Geography Program provides a 
basic program of investigations in the 
modem science of geography in sup¬ 
port of fundamental earth science and 
land-use data analysis mapping. 

The Earth Sciences Applications 
Program directs and coordinates the 
core disciplines of the Geological 
Survey to demonstrate the applica¬ 
tions of earth science information to 
land-use decisionmaking problems. 


The Environmental Impact Analysis 
Program provides direction, coordina¬ 
tion, and expertise for preparation and 
review of environmental impact state¬ 
ments. 

For further information, contact the 
Information Officer, Geological 
Survey, Department of the Interior, 
National Center, 12201 Sunrise Valley 
Drive, Reston, Va. 22092, phone. 703- 
860-7444. 

(For pertinent codified regulations 
issued by the Geological Survey, see 30 
CFR chapter II.) 

[FR Doc. 78-9815 Piled 4-13-78; 8:45 ami 


[ 4310 - 10 ] 

Office of tho Socrotory 
PRIVACY ACT OF 1974 
System Notice 

Notice is hereby given that the De¬ 
partment of the Interior has under 
consideration a system notice describ¬ 
ing a records system which will be 
maintained and will be subject to the 
Privacy Act of 1974, 5 U.S.C. 552a 

It is proposed that personnel re¬ 
search records be maintained to vali¬ 
date each selection procedure used in 
the hiring, promotion or other em¬ 
ployment or membership opportuni¬ 
ties. 

The system notice, as it is proposed, 
is attached. 

Comments on the proposed notice 
may be submitted to the Assistant So¬ 
licitor, General Legal Service. Office 
of the Solicitor, U.8. Department of 
the Interior. 18th and C Streets NW., 
Washington. D.C. 20240. All comments 
received on or before May 15, 1978, 
will be considered. Copies of any com¬ 
ments received may be inspected in 
Room 6512 at the above address. 

Richard R. Hite, 
Deputy Assistant Secretary 
of the Interior. 

April 4, 1978. 

System name: 

Personnel Research Records— INTE¬ 
RIOR OS—98. 

System location: 

For Departmental Records: <a) 
Office of the Secretary. Office of Per¬ 
sonnel Management, Division of Pro¬ 
gram Planning and Evaluation. 18th 
and C Streets NW., Washington, D.C. 
20240. For Bureau Records: (a) Bureau 
of Indian Affairs. Division of Person¬ 
nel Management. 1951 Constitution 
Avenue NW., Washington. D.C. 20245. 
(b) Bureau of Mines, Division of Per¬ 
sonnel, 2401 E Street NW. (Columbia 
Plaza) Washington. D.C. 20241. (0 
Geological Survey. 12201 Sunrise 
Valley Drive. Reston. Va. 22092. <d) 
National Park Service, Division of Per¬ 
sonnel. 18th and C Streets NW., Wash- 
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ington, D.C. 20240. <e) U.S. Pish and 
Wildlife Service, Division of Personnel 
Management, 18th and C Streets, 
NW., Washington, D.C. 20240. (f) 
Bureau of Reclamation, Division of 
Personnel Management, 18th and C 
Streets NW., Washington, D.C. 20240. 
(g) Bureau of Land Management, Divi¬ 
sion of Personnel. 18th and C Streets 
NW.. Washington, D.C. 20240. (h) 
Heritage Conservation and Recreation 
Service, Division of Personnel, 1951 
Constitution Avenue NW., Washing¬ 
ton, D.C. 20245. (i) Office of the Solici¬ 
tor, 18th and C Streets NW., Washing¬ 
ton. D.C. 20240. (j) Office of the Secre¬ 
tary and other Departmental Offices, 
Division of Personnel Services, 18th 
and C Streets NW., Washington, D.C. 
20240. 

Categories of individualH covered by the 
system: 

Department of the Interior employ¬ 
ees and applicants for Interior employ¬ 
ment. 

Categories of records in the system: 

These records may include education 
and experiential history, test scores, 
responses to questionnaires and test, 
interview data, ratings of suprvisors or 
other individuals (such as references) 
familiar with the individual and other 
pertinent information concerning the 
individual to whom the records per¬ 
tain. 

Authority for maintenance of the system: 

Title 5, U.S. Code Section 3301. 

Routine uses of records maintained in the 
system, including categories of users and 
purpose of such uses: 

Data are collected on a project-by- 
project basis and are used for research 
on personnel measurement and selec¬ 
tion methods. Routine use includes 
the exchange of personnel records be¬ 
tween the department and other Fed¬ 
eral agencies for personnel research 
purposes only and the use of personal 
identifiers such as employee name to 
identify employees included in re¬ 
search studies that extend over a 
period of time (longitudinal studies). 
No personal personnel decisions are 
made in the use of these research re¬ 
cords. The confidentiality of the data 
collected will be protected. Personnel 
identifiers will be used only as a means 
of relating information. Information 
in this system of records is used by the 
Departmental personnel research staff 
or by the specific bureau personnel of¬ 
fices involved. These records may be 
also used as a data source for manage¬ 
ment information for production of 
summary descriptive statistics and 
analytical studies in support of re¬ 
search function for which the records 
are collected and maintained, or for 
related personnel research functions 
or manpower studies; they may also be 


utilized to respond to general requests 
for statistical information (without 
personal identification of individuals) 
under the Freedom of Information Act 
or to locate individuals for personnel 
research. 

In addition to the above uses disclo¬ 
sures outside the Department of Inte¬ 
rior may be made: (1) To other Feder¬ 
al agencies (such as the Civil Service 
Commission) having a subject matter 
interest; (2) to the U.S. Department of 
Justice when related to litigation or 
anticipated litigation; (3) of informa¬ 
tion indicating a violation or potential 
violation of a statute, regulation, rule, 
order, or license to appropriate Feder¬ 
al, State, local, or foreign agencies re¬ 
sponsible for investigating or prosecut¬ 
ing the violation or for enforcing or 
emplementing the statute, rule, regu¬ 
lation, order, or license. 

Policies and practices for storing, retriev¬ 
ing, assessing, retaining and disposing of 
records in the system: 

See Storage. Retrievability, Safe¬ 
guards, Access, Retention, and Dispos¬ 
al below. 

Storage: 

Records are maintained in file fold¬ 
ers, on punched cards, magnetic tape, 
computer printout, and/or organized 
lists. 

Retrievability: 

Records are maintained by project. 
Personal information can be retrieved 
by name or personal identifier only for 
research projects that involve longitu¬ 
dinal studies, and only for the period 
of time needed to complete ail data 
collection. 

Safeguard: 

Records are kept in locked files, in a 
locked room, and access is limited to 
authorized research staff. 

Retention and disposal: 

Retention may be for a short period 
of time or indefinite. 

System manager and address: 

Chief, Division of Program Planning 
and Evaluation. Office of Personnel 
Management, Office of the Secretary, 
Department of the Interior. 18th and 
C Streets NW., Washington, D.C. 
20240 and Bureau Personnel Officers 
(see systems location above for Bureau 
Personnel Officer addresses). 

Notification procedure: 

An individual may inquire whether 
or not the system contains a record 
pertaining to him/her by contacting 
the systems manager. 

Record access procedures: 

Under very specific situations (see 
exemptions) an individual may gain 
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access to portions of or all of their 
record by contacting the system man¬ 
ager. 

Record source categories: 

Interior employees or applicants, su¬ 
pervisors, colleges, or data from the 
agency files and records. 


Exemption from certain provisions of the 
Act: 

Pursuant to 5 U.S.C. 552a(k)(6) all 
material and information in this 
system of records about an Individual 
that meet the criteria stated in 5 
U.S.C. 552(c)(3); (d): (e)(4) (G), (H), 
and (I); and (f) relating to access and 
contest, making an accounting of dis¬ 
closure to the individual named in the 
record, maintenance of information in 
records, publication annually in the 
Federal Register, and provisions re¬ 
garding agency rules in that portion of 
this system relate to testing and ex¬ 
amination materials. The specific ma¬ 
terial that is exempted is as follows: 

(a) Answer keys. 

(b) Ratings given for the purpose of 
validating examinations, or examina¬ 
tion procedures. 

<c) Rating sheets. 

(d) Rating schedules, including cred¬ 
iting plans. 

(e) Transmutation tables. 


(f) Test booklets. 

(g) Test item files. 

[FR Doc. 7S-9941 Filed 4-13-78; 8:45 am] 


[ 7020 - 02 ] 

INTERNATIONAL TRADE 
COMMISSION 

REPORT TO THE PRESIDENT 

April 11.1978. 

In accordance with Executive Order 
11377 of October 23, 1967 (copy at¬ 
tached), to assist the President in the 
exercise of his authority under head- 
note 3 to schedule 7, part 8, subpart A, 
of the Tariff Schedules of the United 
States (TSUS) (79 Stat. 948; 19 U.S.C. 
1202), the U.S. International Trade 
Commission herein reports its judge¬ 
ment as to the estimated domestic con¬ 
sumption of broom corn brooms for 
the year 1977, and the basis for that 
estimate. For convenience, the Com¬ 
mission also reports corresponding 
data for the years 1975 and 1976. 

Estimated Consumption or Broom 
Corn Brooms 

In the judgement of the Commis¬ 
sion, consumption of brooms whooly 
of in part of broom com in the calen¬ 
dar years 1975, 1976, and 1977 was as 
shown in the table below. 


Brooms wholly or in part of broom com: U.S. consumption , 1975 , 1976, and 1977 

[In dozens] 


Type of broom 

1975* 

1976* 

1977 

Whiskbrooma of a kind provided for In 

TSUS Items 750.26 to 750.28, Inclusive 

376.025 

391.593 

392.538 

Other brooms of a kind provided for In 
TSUS items 750.29 to 750.31, Inclusive 

2.270.010 

2,159.285 

2.185.356 


•A* reported to the President on Mar. 17.1976. 

•As reported to the President on Mar. 28.1977. 

8ource: Compiled from data supplied by U.8. producers and the U.8. Customs Service. 


Basis for the Commission’s Judgment 
With Respect to Broom Corn 
Brooms 

The Commission estimated con¬ 
sumption of broom com brooms in 
1977 by the same methods it used to 
estimate consumption in its previous 
reports pursuant to Executive Order 
11377. Apparent annual consumption 
was determined by adding the quanti¬ 
ty of shipments by domestic producers 


to the quantity of imports and then 
subtracting the quantity of exports. 
Data on imports were obtained from 
the U.S. Customs Service; data on 
shipments and exports were estimated 
from responses to questionnaires sent 
to all known domestic producers of 
broom corn brooms. 

The data for each of the compo¬ 
nents used in the computation of ap¬ 
parent annual consumption of broom 
com brooms were as shown in the 
table below. 
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Whiskbrooms provided for in TSUS items 750.26 to 750.28, inclusive, and other brooms 
provided for in TSUS items 750.29 to 750.31, inclusive: U.S. producers' shipments, imports, 
exports, and apparent consumption, 1975, 1976, and 1977 

[In dozens] 


Item 


1975* 


1976* 


1977 


Whiskbrooms provided for in TSUS Items 750.26 to 750.28. 
inclusive 


US. producers' shipments. 

Imports.... 


Exports. 

Apparent consumption... 

— 


UJS. producers' shipments...... 

Imports........ 

Exports..._....._ 

Apparent consumption.. 


255.379 

121,102 

456 

376.025 

257.473 

134.338 

218 

391.593 

277,133 

115.977 

572 

392.538 

Other brooms provided for In TSUS items 750.29 to 750.31. 
Inclusive 

2.120.341 

2,045.094 

2,011.528 

153.638 

118,387 

178.657 

3.969 

4.196 

4.829 

2.270.010 

2.159.285 

2.185.356 


•As reported to the President on Mar. 17.1976. 

•As reported to the President on Mar. 28,1977. 

Source Compiled from data supplied by US. producers and the U.S. Customs Service. 


By order of the Commission. 


Kenneth R. Mason, 

Secretary. 


[PR Doc. 78-9927 Filed 4-13-78; 8:45 am] 


[ 4510 - 24 ] 

DEPARTMENT OF LABOR 

Suroau of Labor Statistics 

LABOR RESEARCH ADVISORY COUNCIL 
COMMITTEES 

Mootings and Agonda 

The regular spring meetings of com¬ 
mittees of the Labor Research Adviso¬ 
ry Council will be held on May 2, 3, 
and 4 in Room 4454, General Account¬ 
ing Office Building, 441 G Street NW., 
Washington, D.C. 

The Labor Research Advisory Coun¬ 
cil and its committees advise the 
Bureau of Labor Statistics with re¬ 
spect to technical matters associated 
with the Bureau's programs. Member¬ 
ship consists of union research direc¬ 
tors and staff members. 

The schedule and agenda of the 
meetings are as follows: 

Tuesday, May 2 

9:30 A. M.—COMMITTEE ON PRICES AND LIVING 
CONDITIONS 

1. Status of Fiscal 1979 and 1980 Budget 
Program Proposals. 

2. Status reports: (a) Family Budgets; (b) 
CPI Revision Experience; and (c) Interna¬ 
tional Price Competitiveness. 

3. Cost-of-Living Research Project. 

4. Change to Producer Price Indexes. 


Tuesday, May 2— Combined Meeting 

i:30 P.M.—COMMITTEE ON PRODUCTIVITY. TECH¬ 
NOLOGY AND GROWTHS. AND COMMITTEE ON 

FOREIGN LABOR AND TRADE 

, 1. Developments In Industry Productivity 
Measures. 

2. Measures for analysis of productivity 
changes. 

3. Status of work on International Com¬ 
parisons. 

Wednesday, May 3 

9:30 A.M.—COMMITTEE ON WAGES AND 
INDUSTRIAL RELATIONS 

1. Work in Progress. 

2. Developments in Industry Wage Stud¬ 
ies. 

3. Studies Required for Legislative 
Action—Fair Labor Standards Act. Service 
Contracts Act, Federal Pay Comparability 
Act. 

4. Wage Program Review. 

5. Plans for Analysis of Collective Bar¬ 
gaining Contracts. 

Wednesday, May 3 

i:30 P.M.—COMMITTEE ON MANPOWER AND 
EMPLOYMENT 

1. Summary of Major Issue Papers Pre¬ 
pared for National Commission on Employ¬ 
ment and Unemployment. 

2. The Local Area Unemployment Statis¬ 
tics Program (LAUS) and Possible Changes 
in Concepts. 

3. Quarterly Earnings Program Proposed 
for the Current Population Survey. 

4. Program Proposals for Fiscal 1980 
Budget. 
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Thursday, May 4 

9:48 A.M.-—COMMITTEE ON OCCUPATIONAL 
SAFETY AND HEALTH STATISTICS 

1. Status of Response to OMB on Program 
Alternatives, 

2. Progress toward Recommendations by 
the Interagency Task Force on Workplace 
Safety and Health. 

3. The National Safety Council Sympo¬ 
sium on the Improvement of Occupational 
Injury Information. 

4. Accessibility of the Lor- The Supple¬ 
mentary Data System. 

5. Feasibility Study on Illness Data. 

The meetings are open. It is suggest¬ 
ed that persons planning to attend as 
observers contact Joseph P. Goldberg, 
Executive Secretary, Labor Research 
Advisory Council at Area Code 202- 
523-1247. 

Signed at Washington, D.C., this 5th 
day of April 1978. 

Julius Shiskin, 

Commissioner of Labor Statistics. 

[FR Doc. 78-9866 Filed 4-13-78; 8:45 ami 


[ 4510 - 30 ] 

Employment and Training Administration 

EMPLOYMENT TRANSFER AND BUSINESS COM¬ 
PETITION DETERMINATIONS UNDER THE 

RURAL DEVELOPMENT ACT 

Application! 

The organizations listed in the at¬ 
tachment have applied to the Secre¬ 
tary of Agriculture for financial assis¬ 
tance in the form of grants, loans, or 
loan guarantees in order to establish 
or improve facilities at the locations 
listed for the purposes given in the at¬ 
tached list. The financial assistance 
would be authorized by the Consoli¬ 
dated Farm and Rural Development 
Act, as amended, 7 U.S.C. 1924(b), 
1932, or 1942(b). 

The Act requires the Secretary of 
Labor to determine whether such Fed¬ 
eral assistance is calculated to oY is 
likely to result in the transfer from 
one area to another of any employ¬ 
ment or business activity provided by 
operations of the applicant. It is per¬ 
missible to assist the establishment of 
a new branch, affiliate or subsidiary, 
only if this will not result In increased 
unemployment in the place of present 
operations and there is no reason to 
believe the new facility is being estab¬ 
lished with the intention of closing 
down an operating facility. 

The Act also prohibits such assis¬ 
tance if the Secretary of Labor deter¬ 
mines that it is calculated to or is 
likely to result in an increase in the 
production of goods, materials, or com¬ 
modities. or the availability of services 
or facilities in the area, when there is 
not sufficient demand for such goods, 
materials, commodities, services, or fa¬ 
cilities to employ the efficient capacity 
of existing competitive commercial or 


industrial enterprises, unless such fi¬ 
nancial or other assistance will not 
have an adverse effect upon existing 
competitive enterprises in the area. 

The Secretary of Labor's review and 
certification procedures are set forth 
at 29 CFR Part 75. In determining 
whether the applications should be ap¬ 
proved or denied, the Secretary will 
take into consideration the following 
factors: 

1. The overall employment and un¬ 
employment situation in the local area 
in which the proposed facility will be 
located. 

2. Employment trends in the same 
industry in the local area. 

3. The potential effect of the new fa¬ 
cility upon the local labor market, 
with particular emphasis upon its po¬ 
tential impact upon competitive enter¬ 
prises in the same area. 

4. The competitive effect upon other 
facilities in the same industry located 
in other areas (where such competi¬ 
tion is a factor). 

5. In the case of applications involv¬ 
ing the establishment of branch plants 
or facilities, the potential effect of 
such new facilities on other existing 
plants or facilities operated by the ap¬ 
plicant. 

All persons wishing to bring to the 
attention of the Secretary of Labor 
any information pertinent to the de¬ 
terminations which must be made re¬ 
garding these applications are invited 
to submit such information in writing 
within two weeks of publication of this 
notice to: 

Deputy Assistant Secretary for Employ¬ 
ment and Training, 601 D Street NW.. 

Washington. D.C. 20213. 

Signed at Washington, D.C., this 
10th day of April 1978. 

Ernest G. Green, 
Assistant Secretary for 
Employment and Training. 

Applications Received During the Week 
Ending April 7, 1978 


Name of applicant and Principal product or 
location of enterprise activity 


Bller Cedar Co.. Inc., 

Van Buren. Maine. 
Ronko Sports. Inc.. 

Woodridge. N.Y. 

Cabell Enterprises. Inc.. 

Huntington. W. Va. 
Columbia Enterprises. 

Inc.. Columbia, N.C. 
Aberdeen Tricot, Inc., 
Aberdeen. N.C. 

Triangle Market. Inc.. 
Van Wert, Ohio. 

Ney Oil Co., Ney. Ohio.... 

D. F. Staley. Inc., 
Romney. W. Va 

American Tempered. 

Inc., Shawnee, Okla 
Lyle C. Ault. Cavalier. N. 
Dak. 


Manufacture of cedar 
shingles and fencing. 

Ski resort and summer 
resort. 

Motel and restaurant. 

Retail grocery sales. 

Warping (beaming; of 
synthetic yarns. 
Retail grocery, meats, 
produce, bakery and 
delicatessen. 

Wholesale and retail of 
motor vehicle fuels. 

Electrical and 
mechanical 
contracting. 

Manufacture of safety 
glass. 

Grocery store and meat 
market 
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Name of applicant and Principal product or 
location of enterprise activity 


[ 4510 - 23 ] 


[ 4510 - 23 ] 


Sterling Alfalfa 
Products. Sterling. 

Colo. 

Van's Rock and Sand. 
Inc., Thermal, Calif. 

Stonevilie Furniture Co¬ 
lne.. Stoneville, N.C. 
Tri-City Tlrea. Inc.. 

Sylvester. Oa. 

Givonu Super Market, 
Lanett, Ala. 

C. B. Wilson. Jr.. R. 8. 
Blssell. Cordele. Oa. 

Jupiter Chemicals. Inc.. 

Westlake. La. 

Lake County Vintners, 
Kelseyviile. Calif. 


Manufacture of alfalfa 
pellets. 

Rock crushing 
production of sand and 
rock materials. 

Manufacture of dinette 
furniture. 

Manufacture of truck 
tires. 

Grocery store. 

Sales of new and used 
automobiles and parts 
and service. 

Anhydrous ammonia 
production plant. 

Winery operation. 


[FR Doc. 78-9847 Piled 4-13-78; 8:45 am] 


[4510-23] 

Mine Safety and Health Administration 

ADVISOR 1 COMMITTEE TO REVIEW ADVISORY 

METAL AND NONMETALLIC MINE HEALTH 

AND SAFETY STANDARDS 

Moating 

In accordance with section 10(a)(2) 
of the Federal Advisory Committee 
Act, Pub. L. 92-463, and under section 
301(b)(2) of the Federal Mine Safety 
and Health Amendments Act of 1977, 
Pub. L. 95-164, enacted November 9. 

1977. notice is hereby given that the 
Advisory Committee to Review Adviso¬ 
ry Metal and Nonmetallic Mine 
Health and Safety Standards which 
met twice previously, will reconvene 
beginning at 9 a.m. on Monday. May 1, 

1978. and continue each day there¬ 
after. through Friday, May 5, 1978, at 
200 North Glebe Road, Room 909. Ar¬ 
lington. Va. 22203. The meetings of 
the Advisory Committee are open to 
the public and approximately 50 seats 
are available on a first-come first- 
served basis. Any member of the 
public may file a written statement 
with the Advisory Committee before 
and during the public meetings. The 
Committee Chairman, if he deems it 
appropriate, may permit members of 
the public to present oral statements 
at the meetings. 

Copies of the Committee agenda are 
available for examination by the 
Public at the office of Frank J. De- 
umba. Executive Secretary, Room 704, 
Ballston Tower No. 3, 4015 Wilson 
Boulevard, Arlington, Va. 22203, tele¬ 
phone 703-235-8597. For further infor- 
ination, or for submission of written 
statements and comments, contact the 
Executive Secretary. 

Dated: April 12. 1978. 


[Docket No. M-78-56-C) 

BIG BEN COAL CO. 

Potition far Modification of Application of 
Mandatory Safety Standard 

Notice is hereby given that Big Ben 
Coal Company, 401 West Main Street, 
Knoxville, Iowa 50138, has filed a peti¬ 
tion to modify the application of 30 
CFR 75.1710 (cabs or canopies) to its 
No. 1 Mine, located in Lucas County. 
Iowa, in accordance with section 101(c) 
of the Federal Mine Safety and health 
Act of 1977, Pub. L. 95-164. 

The substance of Petitioner's state¬ 
ment is as follows: 

(1) The heights of the coal seam 
vary from 26 to 60 inches, with the 
average being approximately 48 
inches. 

(2) In order to provide clearance for 
canopies on self-propelled electric face 
equipment, petitioner is mining ap¬ 
proximately 57 inches. 

(3) Because of the need to cut sub¬ 
stantial portions of rock in order to 
provide clearance for canopies, only 
about 200 tons of clean coal can be 
produced daily. 

(4) The adverse economic impact of 
this procedure may necessitate prema¬ 
ture cessation of mining of this mine. 

(5) Although canopies are currently 
in use on all electric face equipment, 
petitioner's employees maintain that 
safety is greatly diminished by the use 
of canopies on shuttle cars and have 
notified petitioner that they will no 
longer operate shuttle cars with cano¬ 
pies installed. 

(6) Specifically, it is alleged that 
canopies on shuttle cars result in 
limited visibility, collision and roofing 
hazards and dangers of accident re¬ 
sulting from operator cramping, dis¬ 
comfort and fatigue under the con¬ 
fines of the canopies on shuttle cars. 

Request for Comments 

Persons interested in this petition 
may furnish written comments on or 
before May 15, 1978. 

Comments must be filed with the 
Office of Standards. Regulations and 
Variances, Mine Safety and Health 
Administration, 4015 Wilson Boule¬ 
vard, Arlington, Va. 22203. Copies of 
the petition are available for inspec¬ 
tion at that address. 

Dated: April 7, 1978. 


Robert B. Lagather, 
Assistant Secretary 
for Mine Safety and Health. 
[FR Doc. 78-10052 Filed 4-13-78; 8:45 am] 


Robert B. Lagather, 
Assistant Secretary 
for Mine Safety and Health. 
[FR Doc. 78-10009 Filed 4-13-78; 8:45 am] 


[Docket No. M-78-52-C] 

HAS COAL CO. 

Petition for Modification of Application of 
Mandatory Safoty Standard 

Notice is hereby given that H & S 
Coal Co., R.D. No. 1. Box 120-B, 
Hegins, Pa. 17938, has filed a petition 
to modify the application of 30 CFR 
75.301 (air quantity), to its Morgan 
Drift Mine, located in Schuylkill 
County, Pa., in accordance with sec¬ 
tion 101(c) of the Federal Mine Safety 
and Health Amendments Act of 1977, 
Pub. L. 95-164. 

The substance of Petitioner's state¬ 
ment is as follows: 

(1) There is no history of harmful 
quantities of carbon dioxide and other 
poisonous gases, harmful quantities of 
methane are nonexistent and there 
has never been an ignition, explosion 
or fire at the mine. 

(2) Mine dust sampling programs 
have revealed extremely low concen¬ 
trations of respirable dust. 

(3) High velocities and large air 
quantities in small cross sectional air¬ 
ways and manways present dangerous 
flying object hazards to miners and 
cause extremely uncomfortable damp 
and cold conditions, thus causing a dif¬ 
ficulty in keeping miners on the job. 

(4) For the reasons set forth above, 
the petitioner requests that the re¬ 
quirements of 30 CFR 75.301 be modi¬ 
fied for the above mine so that the 
minimum quantity of air reaching the 
working face be reduced to 1,500 cubic 
feet a minute; the minimum quantity 
of air reaching the last open crosscut 
in any pair or set of developing entries 
be reduced to 5,000 cubic feet a 
minute; and the minimum quantity of 
air reaching the intake end of a pillar 
line be reduced to 5,000 cubic feet a 
minute. 

Requests for Comments 

Persons interested In this petition 
may furnish written comments on or 
before May 15, 1978. 

Comments must be filed with the 
Office of Standards, Regulations and 
Variances, Mine Safety and Health 
Administration, 4015 Wilson Boule¬ 
vard, Arlington, Va. 22203. Copies of 
the petition are available for inspec¬ 
tion at that address. 

Dated: April 7, 1978. 

Robert B. Lagather. 

Assistant Secretary 
for Mine Safety and Health. 

[FR Doc. 78-10010 Filed 4-13-78; 8:45 am] 
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[ 4510 - 23 ] 

[Docket No. M-78-55-C] 

SMITH 4 STOVER COAL CO. 

Petition tor Modification of Application of 

Mandatory Safoty Standard 

Notice is hereby given that Smith <te 
Stover Coal Co., a corporation, 520 
Maxwell Hill Road, Beckley. W. Va. 
25801, has filed a petition to modify 30 
CFR 75.1719 through 75.1719-4 (Illu¬ 
mination). to its Hunter Mine, located 
in Raleigh County. W. Va., In accor¬ 
dance with section 101(c) of the Feder¬ 
al Mine Safety and Health Act of 1977, 
Pub. L. 95-164. 

The substance of Petitioner's state¬ 
ment is as follows: 

(1) That the coal bed height of the 
mine varies between 27 to 29 inches 
which prevents lights from being 
mounted on top of the mining ma¬ 
chines (Jeffrey 100L Auger Type 
Miners), and operating controls and 
rope drums prevent lights from being 
mounted on the sides of the machines. 

(2) The machines are powered by 
direct current and no satisfactory 
direct current supply is readily avail¬ 
able for mine lighting. 

(3) The use of lights on the ma¬ 
chines would result in a dimunition of 
safety to the miners because the ma¬ 
chine operator would be unable to see 
the lights on the Jack-Setters when 
signaled to start or stop. Also, the 
lights could not be maintained if in¬ 
stalled due to the contact with the 
coal ribs, timbers and jacks. 

Request por Comments 

Persons interested in this petition 
may furnish written comments on or 
before May 15, 1978. 

Comments must be filed with the 
Office of Standards. Regulations and 
Variances. Mine Safety and Health 
Administration, 4015 Wilson Boule¬ 
vard, Arlington, Va. 22203. Copies of 
the petition are available for inspec¬ 
tion at that address. 

Dated: April 7, 1978. 

Robert B. La gather, 
Assistant Secretary 
for Mine Safety and Health. 

CFR Doc. 78-10008 Filed 4-13-78: 8:45 am] 


[ 4510 - 26 ] 

Occupational Safoty and Hoaltti Administration 
OREGON STATE STANDARDS 
Approval 

1. Background. Part 1953 of Title 29, 
Code of Federal Regulations pre¬ 
scribes procedures under section 18 of 
the Occupational Safety and Health 
Act of 1970 (hereinafter called the 
Act) by which the Regional Adminis¬ 
trator for Occupational Safety and 


NOTICES 

Health (hereinafter called Regional 
Administrator) under a delegation of 
authority from the Assistant Secre¬ 
tary of Labor for Ocupational Safety 
and Health (hereinafter called the As¬ 
sistant Secretary), (29 CFR 1953.4) 
will review and approve standards pro¬ 
mulgated pursuant to a State plan 
which has been approved in accor¬ 
dance with section 18(c) of the Act 
and 29 CFR Part 1902. On December 
28. 1972, notice was published in the 
Federal Register 37 FR 28628 of the 
approval of the Oregon plan and the 
adoption of Subpart D to Part 1952 
containing the decision. 

The Oregon plan provides for the 
adoption of Federal standards as State 
standards after comments and/or 
public hearing. Section 1952.105.109 of 
Subpart D sets forth the State’s 
schedule for the adoption of Federal 
standards. By letter dated August 19, 
1977 from M. Keith Wilson to James 
W. Lake and incorporated as part of 
the plan, the State submitted State 
standards comparable to 

§ 1910.1001(i)(l), Asbestos Recordkeep¬ 
ing, as published in the Federal Regis¬ 
ter (41 FR 11504) dated March 16. 
1976. These standards which are con¬ 
tained in Oregon Occupational Safety 
and Health Code. Part 22. Occupation¬ 
al Health, Section 017, were promul¬ 
gated by the State after a Notice of 
Intent was published in the Secretary 
of State’s Administrative Rules Bulle¬ 
tin, Volume 16, Number 8, dated on 
October 15, 1976. No request for a 
public hearing was received. 

2. Decision. Having reviewed the 
State submission in comparison with 
the Federal standards it has been de¬ 
termined that the State standards are 
identical to the Federal standards and 
accordingly should be approved. 

3. Location of supplement for inspec¬ 
tion and copying. A copy of the stan¬ 
dards supplement, along with the ap¬ 
proved plan, may be inspected and 
copied during normal business hours 
at the following locations: Office of 
the Regional Administrator, Occupa¬ 
tional Safety and Health Administra¬ 
tion, Room 6003, Federal Office Build¬ 
ing, 909 First Avenue, Seattle, Wash. 
98174; Workers’ Compensation Board, 
Labor and Industries Budding, Room 
204, Salem. Oreg. 97310; and the Tech¬ 
nical Data Center. Room S-6212, 200 
Constitution Avenue, Wshington, D.C. 
20210. 

4. Public participation. Under 29 
CFR 1953.2(c), the Assistant Secretary 
may prescribe alternative procedures 
to expedite the review process or for 
other good cause which may be consis¬ 
tent with applicable laws. The Assis¬ 
tant Secretary finds that good cause 
exists for not publishing the supple¬ 
ment to the Oregon State plan as a 
proposed change and making the Re¬ 
gional Administrator's approval effec¬ 
tive upon publication for the following 
reasons: 


1. The standards are identical to the 
Federal standards which were promul- 
gated in accordance with Federal law 
including meeting requirements for 
public participation. 

2. The standards were adopted in ac¬ 
cordance with the procedural require¬ 
ments of State law and further partici¬ 
pation and notice would be unneces¬ 
sary- 

This decision is effective April 14, 
1978. 

(Sec. 18. Pub. L 91-596, 84 Stat. 1608 (29 
U8.C. 667).) 

Signed at Seattle. Wash, this llth 
day of January 1978. 

James W. Lake, 

Regional Administ rator-OSHA. 

[FR Doc. 78-10006 Filed 4-13-78; 8:45 am] 


[ 4510 - 26 ] 

WYOMING STATE STANDARDS 
Approval 

1. Background. Part 1953 of Title 29. 
Code of Federal Regulations pre¬ 
scribes procedures under Section 18 of 
the Occupational Safety and Health 
Act of 1970 (hereinafter called the 
Act) by which the Regional Adminis¬ 
trator for Occupational Safety and 
Health (hereinafter called the Region¬ 
al Administrator) under a delegation 
of authority from the Assistant Secre¬ 
tary of Labor for Occupational Safety 
and Health (hereinafter called the As¬ 
sistant Secretary) (29 CFR 1953.4) will 
review and approve standards promul¬ 
gated pursuant to a State Plan which 
has been approved in accordance with 
Section 18(c) of the Act and 29 CFR 
Part 1902. On May 3, 1974, notice was 
published in the Federal Register (39 
FR 15394) of the approval of the Wyo¬ 
ming Plan and the adoption of Sub¬ 
part BB to Part 1952 containing the 
decision. 

The Wyoming Plan provides for the 
adoption of Federal standards as State 
standards after public hearings. Sec¬ 
tion 1953.23(a)(2) of 29 CFR provides 
that whenever a Federal standard is 
promulgated, the State must adopt or 
promulgate a standard or standard 
change which will make the State 
standard at least as effective as the 
Federal standard or change within six 
months of the Federal promulgation 
or change. In response to Federal stan¬ 
dard changes, the State has submitted 
by letters dated August 9, 1977, Sep¬ 
tember 12, 1977, and November 1, 
1977, from Donald D. Owsley, Health 
and Safety Administrator, to Curtis A. 
Foster, Regional Administrator, and 
incorporated as part of the plan. State 
standards comparable to the 29 CFR 
1928.1 Purpose and Scope, 29 CFR 
1928.21 Applicable Standards in 29 
CFR Part 1910, 91928.51 Roll-over 
protection structures (ROPS) for trac- 
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tors used in agricultural operations, 29 
CFR 1928.52 Protective frames for 
wheel type agricultural tractors—test 
procedures and performance require¬ 
ments, and 29 CFR 1928.53 Protective 
enclosures for wheel-type agricultural 
tractors— test procedures and perfor¬ 
mance requirements, agricultural trac¬ 
tors (Roll-over Protective Structures) 
which were published in the Federal 
Register (40 FR 21414), on Friday. 
May 16, 1975, 29 CFR 1928.57 Guard¬ 
ing of Farm Field Equipment, Farm¬ 
stead Equipment, and Cotton Gins, 
which were published in the Federal 
Register (41 FR 10195), Tuesday, 
March 9, 1976, 29 CFR 1928.57 Guard¬ 
ing of Farm Field Equipment, Farm¬ 
stead Equipment, and Cotton Gins; 
Corrections, which were published in 
Federal Register (41 FR 11022), Tues¬ 
day. March 16. 1976. 29 CFR 1928.57 
Guarding of Farm Field Equipment, 
Farmstead Equipment, and Cotton 
Gins (amendments) Paragraph 29 
CFR 1928.57(a)(5) General; para¬ 
graphs (a)(7), (a)(8)(i), (bXIXiii), 

(0(1)01), (aXlO), (aXUXii), and 
(aXlD(iii), which were published in 
Federal Register (41 FR 46598), 
Friday, October 22, 1976, 29 CFR 
1910.1029 Coke Oven Emissions, which 
were published in Federal Register 
(41 FR 46742), Friday, October 22, 
1976. 29 CFR 1910.1029 Coke Oven 
Emissions, Corrections, which were 
published in Federal Register (42 FR 
3304). Tuesday, January 18, 1977, 29 
CFR 1926.400 and 29 CFR 1910.309(c) 
Ground Fault Protection, which were 
published in Federal Register (41 FR 
55696). Tuesday, December 21, 1976, 
29 CFR 1926.400 and 29 CFR 
1910.309(c) Ground-Fault Protection, 
Corrections, which were published in 
Federal Register (42 FR 2956), 
Friday, January 14, 1977, 29 CFR 
1910.1044 Emergency Temporary 
Standard for Occupational Exposure 
to 1,2 Dibromo-3 chloropropane 
(DBCP), which were published in Fed- 
***** Register (42 FR 45536), Friday. 
September 9. 1977, 29 CFR 1910.1044 
Emergency Temporary Standard for 
Occupational Exposure to 1,2 Di- 
bromo-3-chloropropane (DBCP), Cor¬ 
rections, which were published in Fed- 
®al Register (42 FR 46540), Friday, 
September 16, 1977. These standards, 
which are contained in Wyoming Oc¬ 
cupational Safety and Health Rules 
and Regulations for General Industry, 
Construction and Agriculture, were 
promulgated after hearings held on 
May 20, 1977 and October 7, 1977, and 
oy resolution adopted by the Wyo¬ 
ming Occupational Health and Safety 
commission on May 20. 1977, and Oc¬ 
tober 7, 1977, and became effective on 
June 17, 1977, and October 7, 1977, 
Pursuant to Section 27-278 Wyoming 
Statutes 1957 as amended 1973. 

2 . Decision, Having reviewed the 
state submission in comparison with 


the Federal standards, it has been de¬ 
termined that the State standards are 
at least as effective as the comparable 
Federal standards. 

3. Location of supplements for in¬ 
spection and copying. A copy of the 
standards supplements, along with the 
approved plan, may be inspected and- 
copied during normal business hours 
at the following locations: 

Office of the Regional Administrator, Occu¬ 
pational Safety and Health Administra¬ 
tion. Room 15042, Federal Building, 1961 
Stout Street, Denver, Colo. 80294; the Oc¬ 
cupational Health and Safety Depart¬ 
ment, 200 East Eighth Avenue, Cheyenne, 
Wyo. 82001; and the Technical Data 
Center. Room S6212, 200 Constitution 
Avenue NW., Washington D.C. 20210. 

4. Public participation. Under 
§ 1953.2(c) of 29 CFR Part 1953, the 
Assistant Secretary may prescribe al¬ 
ternative procedures to expedite the 
review process or for other good cause 
which may be consistent with applica¬ 
ble laws. The Assistant Secretary finds 
that good cause exists for not publish¬ 
ing the supplement to the Wyoming 
State Plan as a proposed change and 
making the Regional Administrator’s 
approval effective upon publication 
for the following reason: 

The standards were adopted in ac¬ 
cordance with the procedural require¬ 
ments of State law, which included 
public comments, and further public 
participation would be unnecessary. 

This decision is effective April 14, 
1978. 

(Sec. 18. Pub. L. 91-596. 84 Stat. 1608 (29 
U.S.C. 667).) 

Signed at Denver, Colo., this 27th 
day of February 1978. 

Curtis A. Foster, 
Regional Administrator. 
[FR Doc. 78-10007 Filed 4-13-78; 8:45 am) 


[ 4510 - 26 ] 

Occupational Safety and Haalth Administration 

NATIONAL ADVISORY COMMITTEE ON 
OCCUPATIONAL SAFETY AND HEALTH 

Moating 

Notice is hereby given that the Na¬ 
tional Advisory Committee on Occupa¬ 
tional Safety and Health (NACOSH) 
will meet on May 1 and 2, 1978, at the 
New Department of Labor Building, 
Third Street and Constitution Avenue 
NW., Washington, D.C. The Commit¬ 
tee will meet in room N-3437. The 
meeting will begin at 9 a.m. The public 
is invited to attend. 

The National Advisory Committee 
was established under section 7(a) of 
the Occupational Safety and Health 
Act of 1970 (Pub. L. 91-596) to advise 
the Secretary of Labor and the Secre¬ 
tary of Health, Education, and Wel¬ 
fare on matters relating to the admin¬ 
istration of the Act. 


The Committee will continue its dis¬ 
cussion of discriminatory practices 
arising from Job safety and health 
considerations particularly as they 
effect handicapped people and women. 

FOR ADDITIONAL INFORMATION 
CONTACT: 

Clarence Page, Division of Consumer 
Affairs, Occupational Safety and 
Health Administration, U.S. Depart¬ 
ment of Labor, Room N-3635, Third 
Street and Constitution Avenue 
NW., Washington, D.C. 20210, tele¬ 
phone 202-523-8024. 

Written data or views concerning 
these agenda items may be submitted 
to the Division of Consumer Affairs. 
Such documents which are received 
before the scheduled meeting dates, 
preferably with 20 copies, will be pre¬ 
sented to the Committee and included 
in the official record of the proceed¬ 
ings. 

Anyone who wishes to make an oral 
presentation should notify the Divi¬ 
sion of Consumer Affairs before the 
meeting date. The request should in¬ 
clude the amount of time desired, the 
capacity in which the person will 
appear, and a brief outline of the con¬ 
tent of the presentation. Oral presen¬ 
tations will be scheduled at the discre¬ 
tion of the chairpersons of the Com¬ 
mittee, to the extent which time per¬ 
mits. 

Official records of the meetings will 
be available for public inspection at 
the Division of Consumer Affairs. 

Signed at Washington. D.C., this 
12th day of April 1978. 

Eula Bingham, 
Assistant Secretary of Labor. 

[FR Doc. 78-10327 Filed 4-13-78; 9:42 am] 


[ 7532 - 01 ] 

NATIONAL COMMISSION ON 
NEIGHBORHOODS 

CHICAGO FIELD HEARING 

ACTION: Notice of meeting. 

SUMMARY: This notice, required 
under the Federal Advisory Commit¬ 
tee Act (5 U.S.C. Appendix I), an¬ 
nounces a public meeting. 

TIME AND DATE: 4 p.m. (central 
standard time) on Friday, April 28, 
1978, and 2 p.m. (central standard 
time) on Saturday, April 29, 1978. 

PLACE: (April 28 meeting), Radisson 
Hotel, 505 North Michigan Avenue, 
Chicago, Ill.; (April 29 meeting). Holy 
Innocence Church, 743 North Armour 
Street, Chicago, III. 

AGENDA: (April 28 meeting) 1. Tech¬ 
nical session to study problems of low 
and moderate income housing in Chi¬ 
cago. 2. Business meeting to discuss 
rough draft of interim report. (April 
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29 meeting) Public hearing to analyze 
“How the city, State and Federal Gov¬ 
ernment have responded to the hous¬ 
ing needs of low and moderate income 
people in Chicago*'. 

STATUS: Open to the public. 
CONTACT PERSON: 

Ms. Frances Phipps, Deputy Direc¬ 
tor, 202-632-5200. 

Jonathan Stein, 
Administrative Officer. 
[FR Doc. 78-9944 Filed 4-13-78; 8:45 am) 


[ 7534 - 01 ] 

NATIONAL ENDOWMENT FOR THE 
ARTS AND THE HUMANITIES 

HUMANITIES PANEL 
Meeting 

April 10, 1978. 

Pursuant to the provisions of the 
Federal Advisory Committee Act (Pub. 
L. 92-463, as amended,) notice is 
hereby given that a meeting of the 
Humanities Panel will be held at 806 
15th Street NW., Washington. D.C. 
20506, in room 1130. from 9 a.m. to 
5:30 p.m. on May 1, 1978. 

The purpose of the meeting is to 
review the applications submitted to 
the Research Tools Program of the 
National Endowment for the Human¬ 
ities, for projects in the fields of Lin¬ 
guistics and Lexicography beginning 
October 1.1978. 

Because the proposed meeting will 
consider financial information and dis¬ 
close information of a personal nature 
the disclosure of which would consti¬ 
tute a clearly unwarranted invasion of 
personal privacy, pursuant to author¬ 
ity granted me by the Chairman’s Del¬ 
egation of Authority to Close Advisory 
Committee Meetings, dated January 
15, 1978, I have determined that the 
meeting would fall within exemptions 
(4) and (6) of 5 U.S.C. 552b(c) and that 
it is essential to close the meeting to 
protect the free exchange of internal 
views and to avoid interference with 
operation of the Committee. 

It is suggested that those desiring 
more specific information contact the 
Advisory Committee Management Of¬ 
ficer, Mr. Stephen J. McCleary. 806 
15th Street NW., Washington, D.C. 
20506, or call area code 202-724-0367. 

Stephen J. McCleary, 
Advisory Committee 
Management Officer. 

[FR Doc. 78-9983 Filed 4-13-78; 8:45 am) 


[ 7536 - 01 ] 

HUMANITIES PANEL 
M—Hug 

April 11,1978. 

Pursuant to the provisions of the 
Federal Advisory Committee Act (Pub. 


L. 92-463, as amended,) notice is 
hereby given that a meeting of the 
Humanities Panel will be held at 806 
15th Street NW., Washington, D.C. 
20506, in room 1130, from 9 a.m. to 
5:30 p.m. on May 4, 1978 and May 5, 
1978. 

The purpose of the meeting is to 
review applications submitted to the 
Editing Program of the National En¬ 
dowment for the Humanities, for pro¬ 
jects beginning October 1.1978. 

Because the proposed meeting will 
consider financial information and dis¬ 
close information of a personal nature 
the disclosure of which would consti¬ 
tute a clearly unwarranted invasion of 
personal privacy, pursuant to author¬ 
ity granted me by the Chairman’s Del¬ 
egation of Authority to Close Advisory 
Committee Meetings, dated January 
15. 1978. I have determined that the 
meeting would fall within exemptions 
(4) and (6) of 5 U.S.C. 552b(c) and that 
it is essential to close the meeting to 
protect the free exchange of internal 
views and to avoid interference with 
operation of the Committee. 

It is suggested that those desiring 
more specific information contact the 
Advisory Committee Management Of¬ 
ficer, Mr. Stephen J. McCleary, 806 
15th Street NW.. Washington. D.C. 
20506, or call area code 202-724-0367. 

Stephen J. McCleary, 
Advisory Committee 
Management Officer. 

[FR Doc. 78-9984 Filed 4-13-78; 8:45 am) 


[ 7536 - 01 ] 

HUMANITIES PANEL 
Mating 

April 10, 1978. 

Pursuant to the provisions of the 
Federal Advisory Committee Act (Pub. 
L. 92-463, as amended), notice is 
hereby given that a meeting of the 
Humanities Panel will be held at 806 
15th Street NW., Washington. D.C. 
20506, in room 1130, from 9 a.m. to 
5:30 p.m. on May 18. 1978 and May 19, 
1978. 

The purpose of the meeting is to 
review the applications submitted to 
the Research Tools Program of the 
National Endowment for the Human¬ 
ities, for projects in the fields of Histo¬ 
ry, Social Science and Philosophy be¬ 
ginning October 1,1978. 

Because the proposed meeting will 
consider financial information and dis¬ 
close information of a personal nature 
the disclosure of which would consti¬ 
tute a clearly unwarranted invasion of 
personal privacy, pursuant to author¬ 
ity granted me by the Chairman’s Del¬ 
egation of Authority to Close Advisory 
Committee Meetings, dated January 
15. 1978. I have determined that the 
meeting would fall within exemptions 
(4) and (6) of 5 U.S.C. 5520(c) and that 


it is essential to close the meeting to 
protect the free exchange of internal 
views and to avoid interference with 
operation of the Committee. 

It is suggested that those desiring 
more specific information contact the 
Advisory Committee Management Of¬ 
ficer, Mr. Stephen J. McCleary. 806 
15th Street NW., Washington. D.C. 
20506, or call area code 202-724-0367. 

Stephen J. McCleary 
Advisory Committee 
Management Officer . 

[FR Doc. 78-9985 Filed 4-13-78; 8:45 am) 


[ 7536 - 01 ] 

HUMANITIES PANEL 
Meeting 

April 10. 1978. 

Pursuant to the provisions of the 
Federal Advisory Committee Act (Fjb. 
L. 92-463, as amended), notice is 
hereby given that a meeting of the 
Humanities Panel will be held at 806 
15th Street NW.. Washington. D.C. 
20506, in room 1130, from 9 a.m. to 
5:30 p.m. on May 22, 1978 and May 23. 
1978. 

The purpose of the meeting is to 
review the applications submitted to 
the Research Tools Program of the 
National Endowment for the Human¬ 
ities, for projects in the fields of 
Music. Art, Literature and Film begin¬ 
ning October 1, 1978. 

Because the proposed meeting will 
consider financial information and dis¬ 
close information of a personal nature 
the disclosure of which would consti¬ 
tute a clearly unwarranted invasion of 
personal privacy, pursuant to author¬ 
ity granted me by the Chairman’s Del¬ 
egation of Authority to Close Advisory 
Committee Meetings, dated January 
15, 1978, I have determined that the 
meeting would fall within exemptions 
(4) and (6) of 5 U.S.C. 552b(c) and that 
it is essential to close the meeting to 
protect the free exchange of internal 
views and to avoid interference with 
operation of the Committee. 

It is suggested that those desiring 
more specific information contact the 
Advisory Committee Management Of¬ 
ficer, Mr. Stephen J. McCleary, 806 
15th Street NW., Washington, D.C. 
20506, or call area code 202-724-0367. 

Stephen J. McCleary, 
Advisory Committee 
Management Officer. 

[FR Doc. 78-9986 Filed 4-13-78; 8:45 am) 
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[7555-01] 

NATIONAL SCIENCE FOUNDATION 

ADVISORY COMMITTEE FOR SCIENCE 
EDUCATION 

M«*tlng 

In accordance with the Federal Advi¬ 
sory Committee Act, Pub. L. 92-463, as 
amended, the National Science Foun¬ 
dation announces the following meet¬ 
ing: 

Name: Advisory Committee for Science Edu¬ 
cation. 

Date and time: May 4 and 5, 1978—9 a.m. 

each day. 

Place Room 651, 5225 Wisconsin Avenue 
NW., Washington, D.C. 

Type of meeting: Open. 

Contact person: Mrs. Frances Watts. Staff 
Assistant. Science Education Directorate, 
National Science Foundation. Room W- 
600, Washington, D.C. 20550, telephone 
202 282-7930. 

Summary minutes: May be obtained from 
the Committee Management Coordinator. 
Division of Financial and Administrative 
Management. National Science Founda¬ 
tion, Room 248, Washington. D.C. 20550. 
Purpose of committee: To provide advice 
and recommendations concerning the 
Impact of all Foundation activities (includ¬ 
ing research, scientific information, and 
International programs, as weU as, specifi¬ 
cally. education’* programs) relating to 
education in the sciences in U.S. schools, 
colleges, and universities. 

Agenda: Thursday, May 4: Up-date on fiscal 
year 1979 Budget; Status of fiscal year 
1978 Programs: (a) Minority Institution 
Feiiowshlps, (b) Resource Centers, (c) 
Continuing Education, and (d) NSF/NIE; 
Junior High School Plan; Research Plan¬ 
ning. Friday. May 5: Oversight Activities: 
(a) Review of Subcommittee Activities to 
Date, (b) Discussion with Staff, (c) Con¬ 
tinuation of Individual Subcommittee 
Planning. 

Dated: April 11, 1978. 

M. Rebecca Winkler, 
Committee Management 
Coordinator . 
tPR Doc. 78-9970 Filed 4-13-78; 8:45 am] 

national science board regional 

FORUMS 

The National Science Board is con¬ 
ducting a series of regional forums in 
response to language in the NSF Au¬ 
thorization Act for fiscal year 1976 
which directed the Foundation 

• • 10 facilitate the participation of mem¬ 
oirs of the public in the formulation, de¬ 
velopment, and conduct of the National 
Science Foundation’s programs, policies. 

and priorities. 

The primary objective of the forums 
is to encourage the expression of views 
by the general public on scientific and 
science education issues. Several mem¬ 
bers of the National Science Board 
will participate in each forum; partici¬ 
pation is invited from business, state 
and local government, educational in¬ 
stitutions, public interest and citizen 


groups, and the community at large. 
Ideas exchanged at the forum will 
help the Board expand its information 
base and assist in its policy-making 
role for the National Science Founda¬ 
tion. 

The NSB will hold the sixth of its 
regional forums in Philadelphia, on 
May 16, 1978. Five issues areas were 
identified for discussion by a regional¬ 
ly based planning group. These areas 
are briefly described: 

Energy 

This particular region is perhaps the 
one most concerned with energy avail¬ 
ability for widespread residential and 
industrial use. Important questions 
arise concerning the best means for 
producing domestic energy to lessen 
dependence on foreign sources. A wide 
variety of strategies suggest them¬ 
selves including increased production 
of conventional fuels and more reli¬ 
ance on various alternative sources in¬ 
cluding renewable sources. But there 
are a number of technical, economic, 
social, and environmental problems 
which may require additional re¬ 
search. What Is the relative adequacy 
of each currently available domestic 
energy source? How can our energy 
sources be recovered and used most 
economically? How can we obtain 
needed energy supplies through envi¬ 
ronmentally acceptable means? Like¬ 
wise, more educational activities may 
be needed in this complex area. 

Water and Marine Systems 

Both water supply and water quality 
are significant issues in a region con¬ 
taining so much fresh and salt water 
resources. Particular areas of concern 
include effects of diverting rural water 
supplies to meet increasing urban and 
suburban demands, the interactive 
effect of qualitative and quantitative 
water management decisions and the 
effects of urban wastes and mineral 
exploration on marine ecosystems. 
Likewise, strategies for achieving per¬ 
sonal and large scale water conserva¬ 
tion may be more necessary as popula¬ 
tion increases and shifts occur and as 
multiple usage of available water sup¬ 
plies increases. The social and econom¬ 
ic aspects of the issue need further ex¬ 
amination. 


Food 

Although the region is in many ways 
an area of plenty, concern about the 
quantity and quality of available foods 
is growing. Food-related needs that are 
particularly significant include meth¬ 
ods of increasing food productivity, 
means of improving all aspects of food 
delivery including transportation, stor¬ 
age and distribution and ways to up¬ 
grade the nutritional composition of 
various food stocks. In addition, wide¬ 
spread education programs regarding 
nutrition may be necessary. 


Non-Fuel Minerals 

Increasing the discovery and utiliza¬ 
tion of non-fuel minerals for both do¬ 
mestic and industrial purposes is be¬ 
coming more difficult. New methods 
for locating and recovering mineral re¬ 
sources from both the deep earth and 
the sea need to be developed. But un¬ 
certainty still exists as to the precise 
quantity of the various types of these 
mineral resources that are available 
for economical use. In addition, more 
study may be required concerning 
available substitute materials for some 
minerals. Additionally, the relation¬ 
ship between mineral exploration and 
recovery and other social or economic 
factors including the composition of 
the labor force, the content of land 
use plans, the international trade pic¬ 
ture, and achievement of environmen¬ 
tal goals may require more research 
attention. 

Communicating With Decision- 
Makers 

Decisions of a social, economic, or 
political nature increasingly affect 
every citizen’s way of life from urban 
centers to rural areas. But how well do 
decision-makers and the individuals or 
groups they serve communicate with 
one another? Many groups and Indi¬ 
viduals seem unable to adequately pro¬ 
vide decision-makers with feedback on 
policies that affect them. Methods of 
providing Important technical Infor¬ 
mation to decision-makers and citizens 
are often underutilized. Organizations 
may impede information flow simply 
because of their size and complexity. 
As a result, further research may be 
required into communications pat¬ 
terns which currently or potentially 
exist. In addition, widespread pro¬ 
grams of education in both natural 
and social sciences may need to be in¬ 
creased and upgraded to enhance the 
public’s understanding. 

In addition to the issues selected 
above, the National Science Board is 
asking that participants consider three 
areas of concern to the Board and pro¬ 
vide some suggestions to the Board on 
these issues. The three areas are: 

Careers ron Women, Minorities, and 
Handicapped in Science 

The National Science Board hopes 
to increase the participation of 
women, minorities, and the handi¬ 
capped in careers in science. These 
groups have been traditionally under- 
represented in the sciences and in re¬ 
ceipt of doctoral degrees in the sci¬ 
ences. Programs have been initiated in 
order to improve the opportunities for 
these groups. Are other types or forms 
of programs needed? 

Young Researchers: Supply and 
Demand 

Fewer and fewer faculty positions in 
the sciences are becoming available 
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today. As a result, the supply of young 
Ph. D/s is outstripping the demand 
for them in academic science. If the 
supply is curtailed, do we lose a gen¬ 
eration of scientific researchers? Are 
other sources of employment available 
and appropriate? 

Alternative Performers of Basic 
Research 

The National Science Foundation’s 
primary mission is the support of basic 
research in the sciences. The Nation’s 
primary producer of basic research is 
the university. Almost all of NSF’s 
funds for basic research go to colleges 
and universities. What should the role 
of industry or other possible producers 
be in federally-funded basic research? 

The Sixth NSB Forum will take place 
at the Holiday Inn-City Line in Phila¬ 
delphia, Pennsylvania. The Forum will 
begin at 9 a.m. and adjourn at 4:45 
p.m. on May 16. Participation is en¬ 
couraged from interested citizens from 
the States of Connecticut, Delaware, 
District of Columbia, Indiana, Ken¬ 
tucky, Maine, Maryland, Massachu¬ 
setts, New Hampshire, New Jersey, 
New York, Ohio, Pennsylvania, Rhode 
Island, Vermont, Virginia, and West 
Virginia. 

For further information about this 
meeting, contact Dr. Raymond Bye at 
202-632-7443 or write to the Office of 
Government and Public Programs, Na¬ 
tional Science Foundation, 1800 G 
Street NW., Washington, D.C. 20550. 

Dated: April 11, 1978. 

M. Rebecca Winkler, 
Committee Management 
Coordinator. 

[FR Doc. 78-9967 Piled 4-13-78; 8:45 am] 


[ 7555 - 01 ] 

SUBCOMMITTEE ON GLACIOLOGY OF THE AD¬ 
VISORY COMMITTEE FOR POLAR PRO¬ 
GRAMS 

Meeting 

In accordance with the Federal Advi¬ 
sory Committee Act, Pub. L. 92-463, as 
amended, the National Science Foun¬ 
dation announces the following meet¬ 
ing: 

Name: Subcommittee on Glaciology of the 
Advisory Committee for Polar Programs. 
Date and time: May 1 and 2, 1978—9 a.m.-5 
p.m. on May 1; 9 a.m.-l p.m. on May 2. 
Place: Room 628, National Science Founda¬ 
tion, 1800 G Street NW.. Washington, 
D.C. 20550. 

Type of meeting: Part Open—Open, May 1. 
Closed. May 2. 

Contact person: Dr. Richard L. Cameron, 
Program Manager, Room 623, National 
Science Foundation, Washington, D.C. 
20550. Telephone. 202-632-4162. 

Purpose of subcommittee: To advise the Di- 
' vision of Polar Programs on such things as 
the development of specialized ice drilling 
equipment and on other techniques for ice 


sheet sounding such as thermal probes 
and remote sensing methods, required to 
obtain data for basic research on the in¬ 
ternal characteristics and properties of 
the large ice sheet on Greenland and in 
Antarctica. 

Agenda: May 1, 1978—9 am. to 5 p.m., open 
Review of: Managerial approaches to ice 
drilling in support of scientific activities. 
Current understanding of desirable ice 
core characteristics. Probable changes in 
the need for coring. Current available 
drill systems and their characteristics— 
are more needed? Present and future ice 
core cu ration. 

May 2, 1978—9 a.m. to 1 p.m., closed. To 
review and evaluate proposals as part of 
the selection process for awards. 

Summary minutes: May be obtained from 
the Committee Management Coordinator, 
Division of Financial and Administrative 
Management, Room 248, National Science 
Foundation, Washington. D.C. 20550. 

Reason for closing: The proposals being re¬ 
viewed include information of a propri¬ 
etary or confidential nature, including 
technical information, financial data, such 
as salaries; and personal information con¬ 
cerning individuals associated with the 
proposals. These matters are within ex¬ 
emptions (4) and (6) of 5 U.S.C. 552b(c), 
Government in the Sunshine Act. 

Authority to close meeting: This determina¬ 
tion was made by the Committee Manage¬ 
ment Officer pursuant to provisions of 
Section 10(d) of Pub. L 92-463. The Com¬ 
mittee Management Officer was delegated 
the authority to make such determina¬ 
tions by the Acting Director, NSF, on Feb¬ 
ruary 18, 1977. 

Dated: April 11, 1978. 

M. Rebecca Winkler, 
Committee Management 
Coordinator. 
[FR Doc. 78-9971 Filed 4-13-78; 8:45 am] 


[ 7555 - 01 ] 

SUBCOMMITTEE ON HUMAN CELL BIOLOGY 
OF THE ADVISORY COMMITTEE FOR PHYSI¬ 
OLOGY, CELLULAR AND MOLECULAR BIOL¬ 
OGY 

Meeting 

In accordance with the Federal Advi¬ 
sory Committee Act, Pub. L. 92-463, as 
amended, the National Science Foun¬ 
dation announces the following meet¬ 
ing: 

Name: Subcommittee on Human Cell Biol¬ 
ogy of the Advisory Committee for Physi¬ 
ology. Cellular and Molecular Biology. 
Date and time: May 4-6. 1978—9 a.m. to 6 
p.m. each day. 

Place: Room 338, National Science Founda¬ 
tion, 1800 G Street NW., Washington, 
D.C. 

Type of meeting: Closed. 

Contact person: Dr. Herman W. Lewis, Pro¬ 
gram Director, Human Cell Biology Pro¬ 
gram. Room 326, National Science Foun¬ 
dation. Washington. D.C. 20550. Tele¬ 
phone 202-632-4200. 

Purpose of subcommittee: To provide advice 
and recommendations concerning support 
for research in Human Cell biology. 
Agenda: To review and evaluate research 
proposals as part of the selection process 
for awards. 


Reason for closing: The proposals being re¬ 
viewed Include information of a propri¬ 
etary or confidential nature, including 
technical information; financial data, such 
as salaries; and personal information con¬ 
cerning individuals associated with the 
proposals. These matters are within ex¬ 
emptions (4) and (6) of 5 U.S.C. 552b(c), 
Government tn the Sunshine Act. 

Authority to close meeting: This determina¬ 
tion was made by the Committee Manage¬ 
ment Officer pursuant to provisions of 
section 10(d) of Pub. L. 92-463. The Com¬ 
mittee Management Officer was delegated 
the authority to make such determ 1 na¬ 
tions by the Acting Director. NSF. on Feb¬ 
ruary 18, 1977. 

Dated: April 11, 1978. 

M. Rebecca Winkler, 
Committee Management 
Coordinator 
[FR Doc. 78-9969 Filed 4-13-78; 8:45 am] 


[ 7555 - 01 ] 

SUBCOMMITTEE ON SYSTEMATIC BIOLOGY OF 
THE ADVISORY COMMITTEE FOR ENVIRON¬ 
MENTAL BIOLOGY 

Meeting 

In accordance with the Federal Advi¬ 
sory Committee Act, as amended. Pub. 
L. 92-463, the National Science Foun¬ 
dation announces the following meet¬ 
ing: 

Name: Subcommittee on Systematic Biology 
of the Advisory Committee for Environ¬ 
mental Biology. 

Date and time: May 1 and 2, 1978; 8:30 a.m. 
to 5 p.m. each day. 

Place: Room 338, National Science Founda¬ 
tion, 1800 G Street NW., Washing: jn. 
D.C. 20550. 

Type of meeting: Closed. 

Contact person: Dr. Jason A. Lillegravea 
Program Director, Systematic Biology 
Program, Room 336, National Science 
Foundation. Washington, D.C. 20550, tele¬ 
phone 202-632-5846. 

Purpose of subcommittee: To provide advice 
and recommendations concerning support 
for research in systematic biology. 

Agenda: To review and evaluate research 
proposals as part of the selection process 
for awards. 

Reason for closing: The proposals being re¬ 
viewed include information of a propri¬ 
etary or confidential nature, including 
technical information; financial data, such 
as salaries; and personal information con¬ 
cerning individuals associated with the 
proposals. These matters are within ex¬ 
emptions (4) and (6) of 5 UJS.C. 552b(c), 
Government in the Sunshine Act. 

Authority to close meeting: This determlna 
tion was made by the Committee Maneve- 
ment Officer pursuant to provisions of 
Section 10(d) of Pub. L. 92-463. The Com 
mittee Management Officer was delegated 
the authority to make such determina¬ 
tions by the Acting Director, NSF, on Feb¬ 
ruary 18. 1977. 

Dated: April 11. 1978. 

M. Rebecca Winkler, 
Committee Management 
Coordinator. 
[FR Doc. 78-9968 Filed 4-13-78; 8:45 ami 
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[ 7590 - 01 ] 

NUCLEAR REGULATORY 
COMMISSION 

[Docket No. 50-255] 

CONSUMERS POWER CO. 

Issuance of Amendment to Provisional 
Operating License 

The U.S. Nuclear Regulatory Com¬ 
mission (the Commission) has Issued 
Amendment No. 38 to Facility Operat¬ 
ing License No. DPR-20 issued to Con¬ 
sumers Power Co. (the licensee), 
which revised Technical Specifications 
for operation of the Palisades Plant 
(the facility) located in Covert Town¬ 
ship. Van Buren County, Mich. The 
amendment is effective as of its date 
of issuance. 

The amendment allows use of a 
modified control rod position indica¬ 
tion system calibration method prior 
to the forthcoming fuel cycle. 

The application for the amendment 
complies with the standards and re¬ 
quirements of the Atomic Energy Act 
of 1954. as amended (the Act), and the 
Commission's rules and regulations. 
The Commission has made appropri¬ 
ate findings as required by the Act and 
the Commission's rules and regula¬ 
tions in 10 CFR Chapter I, which are 
set forth in the license amendment. 
Prior public notice of this amendment 
was not required since the amendment 
does not involve a significant hazards 
consideration. 

The Commission has determined 
that the issuance of this amendment 
will not result in any significant envi¬ 
ronmental impact and that pursuant 
to 10 CFR 51.5(d)(4) an environmental 
impact statement or negative declara¬ 
tion and environmental impact ap¬ 
praisal need not be prepared in con¬ 
nection with issuance of this amend¬ 
ment. 

For further details with respect to 
this action, see (1) the application for 
amendment dated March 9, 1978, and 
supplement dated March 29, 1978. (2) 
Amendment No. 38 to License No. 
DPR-20. and (3) the Commission's re¬ 
lated Safety Evaluation. All of these 
items are available for public inspec¬ 
tion at the Commission's Public Docu¬ 
ment Room. 1717 H Street NW., 
Washington, D.C. and at the Kalama¬ 
zoo Public Library, 315 South Rose 
street, Kalamazoo, Mich. 49006. A 
001)7 of it€ms (2 > and <3) may be 
gained upon request addressed to 
the U.S. Nuclear Regulatory Commis- 
s on, Washington, D.C. 20555, Atten- 
React? lreCt ° r * Divlsion of Operating 

Dated at Bethesda, Md., this 7th day 
of April 1978. 


For the Nuclear Regulatory Com¬ 
mission, 

Dennis L. Ziemann, 
Chief, Operating Reactors 
Branch No. 2, Division of Op- 
** erating Reactors. 

CFR Doc. 78-9929 Filed 4-13-78; 8:45 am] 
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[Docket No. 50-321] 

GEORGIA POWER CO. f ET AL 

It wane* of Amondmont to Facility Oporcvting 
Ikon to 

The U.S. Nuclear Regulatory Com¬ 
mission (the Commission) has issued 
Amendment No. 51 to Facility Operat¬ 
ing License No. DPR-57 issued to 
Georgia Power Co.. Oglethorpe Elec¬ 
tric Membership Corp., Municipal 
Electric Association of Georgia and 
City of Dalton, Ga., which revised 
Technical Specifications for operation 
of the Edwin I. Hatch Nuclear Plant. 
Unit No. 1, located in Appling County, 
Ga. The amendment is effective as of 
its date of issuance. 

The amendment consists of changes 
to the Technical Specifications and in¬ 
volve: (1) Instrumentation setpoint 
changes resulting from startup testing, 
(2) the Hatch Unit No. 1 Containment 
Leak Rate Test Program, (3) deletion 
of specific snubbers from the Table of 
Safety Related Shock Suppressors, (4) 
revision of action statements associat¬ 
ed with exceeding LHGR, APLHGR 
and MCPR limits, (5) revision to the 
performance requirements of the 
SGTS and Control Room filter sys¬ 
tems, (6) modification of the Control 
Room ventilation system and (7) dele¬ 
tion of the respiratory protection pro¬ 
gram. 

The applications for the amendment 
comply with the standards and re¬ 
quirements of the Atomic Energy Act 
of 1954, as amended (the Act), and the 
Commission's rules and regulations. 
The Commission has made appropri¬ 
ate findings as required by the Act and 
the Comm ission 's rules and regula¬ 
tions in 10 CFR Chapter I, which are 
set forth in the license amendment. 
Prior public notice of this amendment 
was not required since the amendment 
does not involve a significant hazards 
consideration. 

The Commission has determined 
that the issuance of this amendment 
will not result in any significant envi¬ 
ronmental impact and that pursuant 
to 10 CFR 51.5(d)(4) an environmental 
impact statement or negative declara¬ 
tion and environmental impact ap¬ 
praisal need not be prepared in con¬ 
nection with issuance of this amend¬ 
ment. 

For further details with respect to 
this action, see (1) the applications for 
amendment dated August 4, 1976 (as 
supplemented April 26, 1977), Novem¬ 


ber 16, 1977, December 2 and 9, 1977, 
and February 3, 1978, (2) Amendment 
No. 51 to License No. DPR-57, and (3) 
the Commission’s related Safety Eval¬ 
uation. All of these items are available 
for public inspection at the Commis¬ 
sion's Public Document Room, 1717 H 
Street NW., Washington, D.C. and at 
the Appling County Public Library, 
Parker Street, Baxley, Ga. 31513. A 
copy of items (2) and (3) may be ob¬ 
tained upon request addressed to the 
U.S. Nuclear Regulatory Commission, 
Washington. D.C. 20555, Attention: Di¬ 
rector, Division of Operating Reactors. 

Dated at Bethesda, Md., this 6th day 
of April 1978. 


For the Nuclear Regulatory Com¬ 
mission. 


George Lear, 

Chief, Operating Reactors 
Branch No. 3, Division of Op¬ 
erating Reactors. 


[FR Doc. 78-9930 Filed 4-13-78; 8:45 am] 


[ 7590 - 01 ] 

[Docket Nos. 50-498A and 50-499A] 

HOUSTON LIGHTING AND POWER CO. ET AL 

Antitrust Hearing on Operating License 
Application 

Pursuant to the Atomic Energy Act 
of 1954, as amended (the Act), and the 
regulations in Title 10, Code of Feder¬ 
al Regulations, Part 50, "Licensing of 
Production and Utilization Facilities,” 
and Part 2, "Rules of Practice,” notice 
is hereby given that an antitrust hear¬ 
ing will be held before an Atomic 
Safety and Licensing Board to consid¬ 
er the application filed under the Act 
by Houston Lighting Power Co., 
Public Service Board of San Antonio, 
the City of Austin and the Central 
Power and Light Co. (Applicants) for 
operating licenses for the South Texas 
Project, Units 1 and 2 (facilities). The 
Commission has determined that an 
antitrust hearing is required by sec¬ 
tion 105c of the Act and, in its Order 
dated April 5, 1978, has directed the 
Director of Nuclear Reactor Regula¬ 
tion to issue this notice of hearing. 

The hearing will be conducted by an 
Atomic Safety and Licensing Board 
(Board) which has been designated by 
the Chairman of the Atomic Safety 
and Licensing Board Panel. The Board 
consists of Michael Glaser, Esq., 
member, Sheldon J. Wolfe. Esq., 
member, and Marshall E. Miller, Esq., 
Chairman. 

Pursuant to 10 CFR 2.785, an 
Atomic Safety and Licensing Appeal 
Board will exercise the authority and 
the review function which would oth¬ 
erwise be exercised and performed by 
the Commission. Notice as to the 
membership of the Appeal Board will 
be published in the Federal Register 
at a later date. 
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The Board designated herein shall 
make a determination as to whether 
the activities under the proposed oper¬ 
ating licenses will create or maintain a 
situation inconsistent with the anti¬ 
trust laws on the basis of significant 
changes in the Applicants’ activities 
which have ocurred subsequent to the 
previous review by the Attorney Gen¬ 
eral and the Commission or its prede¬ 
cessor, the Atomic Energy Commis¬ 
sion, in connection with the applica¬ 
tion for construction permits for the 
facilities . 1 In the event the Board 
makes an affirmative finding with re¬ 
spect to the above, it will also consider 
what relief, if any. would be appropri¬ 
ate. 

The parties to this hearing will be 
the Applicants, the NRC Staff, the 
Department of Justice, if it so desires, 
and any other person admitted as a 
party pursuant to the provisions of 10 
CFR 2.714 which are discussed below. 

The Board will convene a special 
prehearing conference of the parties 
to the proceeding and persons who 
have filed petitions for leave to inter¬ 
vene, or their counsel, to be held 
within sixty (60) days after the notice 
of hearing is published or at such 
other time as the Board deems appro¬ 
priate, for the purpose of d ealing with 
matters specified in 10 CFR 2.751a. 

The Board will convene a prehearing 
conference of the parties, or their 
counsel, to be held subsequent to any 
required special prehearing confer¬ 
ence, and within sixty (60) days after 
discovery has been completed, or at 
such other time as the Board may 
specify, for the purpose of de aling 
with the matters specified in 10 CFR 
2.752. 

The Board will set the time and 
place for any special prehearing con¬ 
ference, prehearing conferences, and 
evidentiary hearing, and the respec¬ 
tive notices will be published in the 
Federal Register. 

Any person who does not wish, or is 
not qualified, to become a party to 
this proceeding may request permis¬ 
sion to make a limited appearance pur¬ 
suant to the provisions of 10 CFR 
2.715. A person making a limited ap¬ 
pearance may make an oral or written 
statement on the record. Limited ap¬ 
pearances will be permitted at the 
time of the hearing in the discretion 
of the Board, within such limits and 
on such conditions as may be fixed by 
the Board. Persons desiring to make a 
limited appearance are requested to 
inform the Secretary of the Commis¬ 
sion, U.S. Nuclear Regulatory Com¬ 
mission, Washington, D.C. 20555, on or 
before May 15, 1978. The pending 


l See Houston Lighting cfc Power Co., et aL 
(South Texas Project. Unit Nos. 1 and 2), 
CLI 77-13. 5 NRC 1303 at 1319 (June 15. 
1977) wherein the Commission determined 
that significant changes have occurred. 


Board may make further provision 
with respect to limited appearance 
subsequently during the course of the 
proceeding. 

Any person whose interest may be 
affected by the proceeding, who 
wishes to participate as a party in the 
proceeding must file a written petition 
under oath or affirmation for leave to 
intervene in accordance with the pro¬ 
visions of 10 CFR 2.714. A petition for 
leave to intervene must be filed with 
the Secretary of the Commission and 
others as specified below by May 15, 
1978. A petition for leave to intervene 
which is not timely will not be enter¬ 
tained absent a determination by the 
Board that the petitioner, in addition 
to the matters specified in 10 CFR 
2.714(d), has made a substantial show¬ 
ing of good cause for failure to file on 
time. The reasons for the tardiness in 
filing a petition for leave to intervene, 
as well as the factors specified in 10 
CFR 2.714(a) (l)-(4) shall be consid¬ 
ered in making a determination 
whether there has been a substantial 
showing of good cause by the petition¬ 
er. 

Those permitted to intervene 
become parties to the proceeding, sub¬ 
ject to any limitations in the order 
granting leave to intervene, and have 
the opportunity to participate fully in 
the conduct of the hearing, including 
the opportunity to present evidence 
and cross-examine witnesses. 

An answer to this notice , pursuant 
to the provisions of 10 CFR 2.705, may 
be filed by the Applicants by May 5, 
1978. 

Papers required to be filed in this 
proceeding shall be filed by mail or 
telegram addressed to the Secretary of 
the Commission, U.S. Nuclear Regula¬ 
tory Commission, Washington, D.C. 
20555, Attention: Docketing and Ser¬ 
vice Section, or may be filed by deliv¬ 
ery to the Commission’s Public Docu¬ 
ment Room. 1717 H Street NW., 
Washington, D.C. Pending further 
order of the Board, parties are re¬ 
quired to file, pursuant to the provi¬ 
sions of 10 CFR 2.708, an original and 
twenty (20) conformed copies of each 
such paper with the Commission. 

Copies of the Attorney General’s 
advice letter, dated February 21, 1978, 
regarding this matter which was pub¬ 
lished in the Federal Register on 
March 3. 1978 (43 FR 8871), the Com¬ 
mission’s Order, dated April 5, 1978, 
and other documents relevant to this 
matter are or will be available for 
public inspection at the Commission’s 
Public Document Room, 1717 H Street 
NW. f Washington, D.C. 20555, and at 
the Matagorda County Courthouse, 
Bay City. Tex. 77414. 

Dated at Bethesda, Md., this 10th 
day of April 1978. 


For the United States Nuclear Regu¬ 
latory Commission. 

Edson G. Case, 
Acting Director, Office of 
Nuclear Reactor Regulation. 
[FR Doc. 78-9928 Filed 4-13-78; 8:45 am) 
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[Docket No. 50-220] 

NIAGARA MOHAWK POWER CORP. 

Issuance of Facility License Amendment 

The U.S. Nuclear Regulatory Com¬ 
mission (the Commission) has issued 
Amendment No. 23 to Facility Operat¬ 
ing License No. DPR-63 to the Niagara 
Mohawk Power Corp. (the licensee) 
which revised Technical Specifications 
for operation of the Nine Mile Point 
Nuclear Station, Unit No. 1 (the facili¬ 
ty) located in Oswego County, N.Y. 
The amendment is effective as of its 
date of issuance. 

The amendment modifies the Tech¬ 
nical Specifications by (1) modifying 
the Flow Biased Scram and APRM 
Rod Block curve; (2) replacing assem¬ 
bly averaged power-void relationships 
with a limiting power/flow curve; and 
(3) increasing the operating Minimum 
Critical Power Ratio (MCPR) for 7x7 
fuel. The amendment also deletes the 
current Specification 6.12, Respiratory 
Protection Program in accordance 
with the Commission’s letter to the li¬ 
censee dated July 29, 1977. 

The application for the amendment 
complies with the standards and re¬ 
quirements of the Atomic Energy Act 
of 1954, as amended (the Act), and the 
Commission’s rules and regulations. 
The Commission has made appropri¬ 
ate findings as required by the Act and 
the Commission’s rules and regula¬ 
tions in 10 CFR Chapter I, which are 
set forth in the license amendment. 
Prior public notice of this amendment 
was not required since the amendment 
does not involve a significant hazards 
consideration. 

The Commission has determined 
that the issuance of this amendment 
will not result in any significant envi¬ 
ronmental impact and that pursuant 
to 10 CFR 51.5(d)(4) an environmental 
impact statement, negative declarat ion 
or environmental impact appraisal 
need not be prepared in connection 
with issuance of this amendment. 

For further details with respect to 
this action, see (1) the application for 
amendment dated July 18, 1977, (2) 
the Commissions related letter dated 
July 29, 1977, (3) Amendment No. 23 
to License No. DPR-63, and (4) the 
Commission’s related Safety Evalua¬ 
tion. All of these items are available 
for public inspection at the Commis¬ 
sion’s Public Document Room, 1717 H 
Street NW., Washington, D.C. and at 
the Oswego City Library, 46 E. Bridge 
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Street, Oswego, N.Y. 13128. A copy of 
items (2), (3), and (4) may be obtained 
upon request addressed to the U.S. 
Nuclear Regulatory Commission, 
Washington, D.C. 20555, attention: Di¬ 
rector. Division of Operating Reactors. 

Dated at Bethesda, Md., this 7th day 
of April 1978. 

For the Nuclear Regulatory Com¬ 
mission. 

George Lear, 

Chief, Operating Reactors 
Branch No, 3, Division of Op¬ 
erating Reactors, 

[FR Doc. 78-9931 Filed 4-13-78: 8:45 am] 
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(Docket No. STN 50-437] 

OFFSHORE POWER SYSTEMS (MANUFACTUR¬ 
ING LICENSE FOR FLOATING NUCLEAR 
POWER PLANTS) 

Assignment of Atomic Safety and Licensing 
Appeal Board 

Notice is hereby given that, in accor¬ 
dance with the authority in 10 CFR 
§ 2.787(a), the Chairman of the Atomic 
Safety and Licensing Appeal Panel has 
assigned the following panel members 
to serve as the Atomic Safety and Li¬ 
censing Appeal Board for this manu¬ 
facturing license proceeding: 

Richard S. S&lzman, Chairman 

Dr. John H. Buck 
Michael C. Farrar 

Dated: April 10, 1978. 

Margaret E. Du Flo. 

Secretary to the 
Appeal Board. 
(FR Doc. 78-9932 Filed 4-13-78: 8:45 am] 
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REGULATORY GUIDE 
Issuance and Availability 

The Nuclear Regulatory Commission 
has issued a guide in its Regulatory 
Guide Series. This series has been de¬ 
veloped to describe and make available 
to the public methods acceptable to 
the NRC staff of implementing specif¬ 
ic parts of the Commission's regula¬ 
tions and, in some cases, to delineate 
techniques used by the staff in evalu¬ 
ating specific problems or postulated 
accidents and to provide guidance to 
applicants concerning certain of the 
Information needed by the staff in its 
review of applications for permits and 
licenses. 

Regulatory Guide 1.52, Revision 2. 
Resign, Testing, and Maintenance 
Criteria for Postaccident Engineered- 
Safety-feature Atmosphere Cleanup 
System Air Filtration and Adsorption 
Units of Light-Water-Cooled Nuclear 
Power Plants," presents methods ac¬ 
ceptable to the NRC staff for imple¬ 


menting the Commission's regulations 
with regard to the design, testing, and 
maintenance criteria for air filtration 
and adsorption units of atmosphere 
cleanup systems in light-water-cooled 
nuclear power plants. This guide ap¬ 
plies to postaccident engineered- 
safety-feature atmosphere cleanup 
systems designed to mitigate the con¬ 
sequences of postulated accidents. It 
was revised as a result of comments 
from the public and additional staff 
review. 

Comments and suggestions in con¬ 
nection with (1) items for Inclusion in 
guides currently being developed or (2) 
improvements in all published guides 
are encouraged at any time. Com¬ 
ments should be sent to the Secretary 
of the Commission, U.S. Nuclear Reg¬ 
ulatory Commission, Washington, D.C. 
20555, attention: Docketing and Ser¬ 
vice Branch. 

Regulatory guides are available for 
inspection at the Commission's Public 
Document Room, 1717 H Street NW., 
Washington, D.C. Requests for single 
copies of issued guides (which may be 
reproduced) or for placement on an 
automatic distribution list for single 
copies of future guides in specific divi¬ 
sions should be made in writing to the 
U.S. Nuclear Regulatory Commission, 
Washington, D.C. 20555. attention: Di¬ 
rector. Division of Technical Informa¬ 
tion and Document Control. Tele¬ 
phone requests cannot be accommo¬ 
dated. Regulatory guides are not copy¬ 
righted, and Commission approval is 
not required to reproduce them. 

(5UB.C. 552(a).) 

Dated at Rockville, Md., this 10th 
day of April 1978. 

For the Nuclear Regulatory Com¬ 
mission. 

Robert B. Minogue, 
Director, 

Office of Standards Development 

(FR Doc. 78-9934 Filed 4-13-78; 8:45 am] 
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REGULATORY GUIDE 
Issuance and Availability 

The Nuclear Regulatory Commission 
has issued a guide in its Regulatory 
Guide Series. This series has been de¬ 
veloped to describe and make available 
to the public methods acceptable to 
the NRC staff of implementing specif¬ 
ic parts of the Commission’s regula¬ 
tions and, in some cases, to delineate 
techniques used by the staff in evalu¬ 
ating specific problems or postulated 
accidents and to provide guidance to 
applicants concerning certain of the 
information needed by the staff in its 
review of applications for permits and 
licenses. 

Regulatory Guide 1.126, Revision 1, 
"An Acceptable Model and Related 


Statistical Methods for the Analysis of 
Fuel Densification," provides general 
formulae with related assumptions 
and procedures that are acceptable to 
the NRC staff for calculating the ef¬ 
fects of fuel shrinkage in light-water- 
cooled nuclear power plants. This 
guide also describes methods for 
taking statistical samples of produc¬ 
tion fuel to be tested and measured to 
provide assurance that the methods 
used in those calculations will ade¬ 
quately describe the effects of the 
shrinkage on fuel performance. This 
guide was revised as the result of 
public comment and additional staff 
review. 

Comments and suggestions in con¬ 
nection with (1) items for inclusion in 
guides currently being developed or (2) 
improvements in all published guides 
are encouraged at any time. Com¬ 
ments should be sent to the Secretary 
of the Commission, U.S. Nuclear Reg¬ 
ulatory Commission, Washington, D.C. 
20555, attention: Docketing and Ser¬ 
vice Branch. 

Regulatory guides are available for 
inspection at the Commission's Public 
Document Room, 1717 H Street NW., 
Washington, D.C. Requests for single 
copies of issued guides (which may be 
reproduced) or for placement on an 
automatic distribution list for single 
copies of future guides in specific divi¬ 
sions should be made in writing to the 
U.S. Nuclear Regulatory Commission, 
Washington, D.C. 20555, attention: Di¬ 
rector. Division of Technical Informa¬ 
tion and Document Control. Tele¬ 
phone requests cannot be accommo¬ 
dated. Regulatory guides are not copy¬ 
righted, and Commission approval is 
not required to reproduce them. 

(5 U.S.C. 552(a).) 

Dated at Rockville. Md.. this 5th day 
of April 1978. 

For the Nuclear Regulatory Com¬ 
mission. 

Robert B. Minogue, 
Director, 

Office of Standards Development 

(FR Doc. 78-9935 Filed 4-13-78; 8:45 am] 
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(Docket No. 50-244] 

ROCHESTER GAS A ELECTRIC CORF. 

Issuance of Amendment to Frovlslooal 
Operating License 

The U.S. Nuclear Regulatory Com¬ 
mission (the Commission) has Issued 
Amendment No. 17 to Provisional Op¬ 
erating License No. DPR-18, issued to 
Rochester Gas <5c Electric Corp. (the 
licensee), which revised the license 
and its appended Technical Specifica¬ 
tions for operation of the R. E. Ginna 
Plant (the facility) located in Wayne 
County, N.Y. The amendment is effec¬ 
tive as of its date of issuance. 
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The amendment Incorporated Tech¬ 
nical Specification changes for pur¬ 
poses of clarification to satisfy th e re- 
quirements of Appendix J to 10 CFR 
Part 50, and to i ncorporate exemp¬ 
tions from 10 CFR Part 50. Appendix 
J, related to permissible test leakage 
rate, use of a rotometer to measure 
leak rate, frequency of Type A con¬ 
tainment leak rate tests, frequency of 
airlock door seal tests, and contain¬ 
ment pipe penetration draining and 
venting requirements. 

The application for the amendment 
complies with the standards and re¬ 
quirements of the Atomic Energy Act 
of 1954, as amended (the Act), and the 
Commission's rules and regulations. 
The Commission has made appropri¬ 
ate findings as required by the Act and 
the Commission's rules and regula¬ 
tions in 10 CFR Chapter I, which are 
set forth in the license amendment. 
The Commission also has found that 
the exemption to s pecif ic provisions of 
Appendix J to 10 CFR Part 50 is au¬ 
thorized by law and will not endanger 
life or property or the common de¬ 
fense and security and is otherwise in 
the public interest. Prior public notice 
of this amendment was not required 
since the amendment does not involve 
a significant hazards consideration. 

The Commission has determined 
that the issuance of this amendment 
will not result in any significant envi¬ 
ronmental impact and that pursuant 
to 10 CFR 51.5(dX4) an environmental 
impact statement or negative declara¬ 
tion and environmental impact ap¬ 
praisal need not be prepared in con¬ 
nection with issuance of this amend¬ 
ment. 

For further details with respect to 
this action, see (1) the application for 
exemption and amendment dated Oc¬ 
tober 28, 1975 (transmitted by letter 
dated October 30), as supplemented by 
filings dated January 21, 1976 and 
July 18, 1977, (2) Amendment No. 17 
to License No. DPR-18, and (3) the 
Commission’s related Safety Evalua¬ 
tion. All of these items are availale for 
public inspection at the Commission’s 
Public Document Room. 1717 H Street 
NW., Washington, D.C., and at the 
Rochester Public Library, 115 South 
Avenue, Rochester, N.Y. 14627. A copy 
of items (2) and (3) may be obtained 
upon request addressed to the U.S. 
Nuclear Regulatory Commission, 
Washington, D.C. 20555. Attention: Di¬ 
rector, Division of Operating Reactors. 

Dated at Bethesda, Md., this 28th 
day of March 1978. 

For the Nuclear Regulatory Com¬ 
mission. 

Dennis L. Ziemann. 

Chief, Operating Reactors 
Branch No. 2 , Division of Op¬ 
erating Reactors. 

CFR Doc. 78-9933 Filed 4-13-78: 8:45 ami 
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POSTAL SERVICE 

INTERNATIONAL POSTAL RATES AND FEES 
Proposed Changes 

AGENCY: Postal Service. 

ACTION: Proposed International 

Postal Rates and Fees. 

SUMMARY: Pursuant to its authority 
under 39 U.S.C. 407, the Postal Service 
proposes to change certain rates of 
postage and fees on international mail 
to the levels indicated in the tables 
below. The proposed rate changes are 
to become effective concurrent with 
the adoption and implementation of 
the changes in domestic rates and fees 
that are approved by the Governors of 
the Postal Service resulting from pro¬ 
ceedings before the Postal Rate Com¬ 
mission in Docket No. R77-1. The do¬ 
mestic rates and fees proposed by the 
Postal Service for the affected mail 
and special services were published in 
the Federal Register of July 20, 1977, 
42 FR 37330, as amended at 42 FR 
63240, 63241. 

DATE: Comments must be received on 
or before May 10, 1978. 

ADDRESS: Written comments should 
be directed to the Director, Office of 
Rates, Rate and Classification Depart¬ 
ment, U.S. Postal Service. Washing¬ 
ton, D.C. 20260. Copies of all written 
comments will be available for public 
inspection and photocopying between 
9 a.m. and 4 p.m., Monday through 
Friday in Room 8110. 

FOR FURTHER INFORMATION 
CONTACT: 

Robert J. Barry, 202-245-4414. 

SUPPLEMENTARY INFORMATION: 
Because of the time restraints that 
will exist between the completion of 
proceedings in Postal Rate Commis¬ 
sion Docket No. R77-1 and the possi¬ 
ble effective date of implementation of 
rate increases the Postal Service is 
using this means of advising its cus¬ 
tomers of the pending international 
rate and fee changes and the possible 
level of such rates and fees. 

Where indicated by an asterisk the 
international rates are related to the 
level of certain domestic rates and 
fees. The rates implemented will be 
dependent on the corresponding appli¬ 
cable domestic rates and fees for the 
affected categories of mail and ser¬ 
vices as approved by the Governors of 
the Postal Service. 

Although 39 U.S.C. 407 does not re¬ 
quire advance notice and opportunity 
for submission of comments and the 
Postal Service is exempted by 39 
UJS.C. 410(a) from the advance notice 
requirement of the Administrative 
Procedure Act regarding proposed ru¬ 
lemaking (5 U.S.C. 553), the Postal 
Service invites interested persons to 


submit written data, views, or argu¬ 
ments concerning the following pro¬ 
posed changes in rates of postage and 
fees for international mail. 

(39 US.C. 401. 403. 404(2), 407, 410(a).) 

Roger P. Craig, 
Deputy General Counsel 

I. Canada and Mexico 

a. regular surface rates 

1. Letter mail 16 # cents first ounce: 
13* cents each additional ounce up to 
11* ounces: eight-zone priority -mail 
rates for heavier weights. 

2. Post and postal cards. 10* cents 
each. 

3. Printed matter and small packets. 



Ounces 

Printed 

matter 

Small 

packets 

2........ 


$0.20* 

to.ar 

4... 


.40* 

.40* 

6 


.53* 

.53* 

8. 


.66* 

.w 

10 ...... 


.70* 

.79* 

12... 


.92* 

92* 

14...~ 


1.05* 

1.05* 

16 


1.18* 

LIT 

32. 


1.26 

•1.28 

64_ 

Each 


1.68 


additional 32 .. 

.84 




’To Mexico only. 



4. 

Parcel post $2.19 for the first 2 


pounds and 52 cents for each addition¬ 
al pound or fraction. 

II. Countries Other Than Canada and 
Mexico 

regular surface rates 

1. Letter mail, printed matter, and 
small packets. 


Ounces 

Letter mail 

Printed 

matter 

Small 

packets 


$0.20 

$0.20* 

$0.20* 

2 .- . . 

.36 

.20* 

.20* 

4....... ........ 

.48 

.40* 

.40* 

8.. . 

.96 

.66* 

. 66 * 

10_ ____ 

1.84 

1.05* 

1.05* 

32__..... . 

3.20 

1.26 

126 

6A..Z ...— 

5.20 

1.68 

—— 

Each additional 32.. 

.................. 

.84 

—-— 


2. Post and postal cards . 14 cents 
each. 

3. Parcel post 

(i) Central America, the Caribbean 
Islands, Bahamas, Bermuda and St. 
Pierre and Miquelon: $2.19 for the 
first 2 pounds and 52 cents for each 
additional pound or fraction. 

(ii) Other countries: $2.34 for the 
first 2 pounds and 59 cents for each 
additional pound or fraction. 

III. Exceptional Surface Rates fob 
Printed Matter 

1. All countries 
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Book* Pub- Pub- 

and sheet Ushers’ Ushers' 

Ounces music second controlled 

class circula¬ 

tion 


2... $0.45* $0.08 $0.09 

4._... 0.45* 0.11 0.12 

8---- 0.45* 0.20 0.23 

18--- 0.45* 0.38 0.41 

32--- 0.80 0.80 0.88 

64.. 0.84 0.84 0.95 


Each additional 32.. 0.42 0.42 0.47 


IV. Pees 

A. REGISTRATION 

The fees for registered mail will be 

increased as follows: 


Limit of indemnity Pee 


1. Canada: 

$ 0.01 to $100 ___ $3.so¬ 
il 00.01 to $200___ 3.30- 

1 All Other Countries: $15.76 3.30* 


B. INSURANCE 

The fees for insurance will be in¬ 
creased as follows: 


Limit of Indemnity Pee 


l. Canada: 

Not over $15_ 

$15.01 to $50. 

50.01 to 100_ 

100.01 to 200. 

200.01 to 300_ 

300.01 to 400_ 

1 All Other Countries: 

Not over $15.. 

$15.01 to $50. 

50.01 to 100_ 

100.01 to 200. 

200.01 to 300_ 

300.01 to 400. 

400.01 to 500.. 

500.01 to 600_ 

600.01 to 700. 

700.01 to 800_ 

800.01 to 900_ 

900.01 to 1000. 

1.000.01 to 1,100. 

1.100.01 to 1.200_ 


$ 0 . 60 * 

.90- 

1 . 20 * 

1.80- 

2.40* 

3.00- 


0.90 

1.20 

1.50 
2.10 

2.70 
3.30 
3.60 
3.90 
4.20 

4.50 
4.80 
5.10 
5.40 

5.70 


C. SPECIAL DELIVERY 

The fees for special delivery will be 

increased as follows: 


Up to Over 

10 lbs 10 lbs. 


Otters, letter packages cards 
tod airman other articles.... 
Surface other articles.. 


$ 2 . 10 * 

2.80- 


$2.80* 

3.10- 


D. SPECIAL HANDLING 

The fees for special handling will be 

increased as follows: 

°* r W »bs ... • _ i So 


E. MONEY ORDERS 

The fees for money orders will be In¬ 
creased as follows: 


Value up to: 

$0.01 to $10- $0.90 

$10.01 to $50_ i.io 

$50.01 to $400_ 1.40 

P. CERTIFICATES OF MAILING 

The fees will be increased as follows: 

1. Original certificate for ordinary 
postal union mail articles or parcel 
post: 15* cents for each pieces de¬ 
scribed. 

2. Each additional copy of original 
certificate of mailing or copy of origi¬ 
nal mailing receipt for registered or in¬ 
sured mail: 15* cents for each piece de¬ 
scribed. 

3. Identical pieces of postal union 
mail with ordinary stamps, precan¬ 
celed, or meter stamps. 

(a) Up to 1,000 pieces (1 certificate 
for total number): 75* cents. 

(b) For each additional 1,000 pieces 
or fraction: 15* cents. 

(c) Duplicate copy: 15* cents. 

G. RESTRICTED DELIVERY 

The fee for restricted delivery will 
be increased to 90* cents. 

H. RETURN RECEIPTS 

The fee for return receipts requested 
at the time of mailing will be increased 
to 45* cents. 

[FR Doc. 78-9951 Filed 4-13-78: 2:07 pm] 
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SECURITIES AND EXCHANGE 
COMMISSION 

[Release No. 20489: 70-8146] 

ALABAMA POWER CO. 

Propotol to Enter Into Initollmont Solos Agree¬ 
ment* in Connection With Itsuonco of Pollu¬ 
tion Control Rovonuo Bonds ond Environ¬ 
mental Improvement Rovonuo Bonds 

April 17, 1978. 

Notice is hereby given that Alabama 
Power Co. (“Alabama”), 600 North 
18th Street, Birmingham, Ala. 35291, 
an electric utility subsidiary company 
of the Southern Co., a registered hold¬ 
ing company, has filed a declaration 
with this Commission pursuant to the 
Public Utility Holding Company Act 
of 1935 (“Act”) designating sections 
9(a) and 12(d) of the Act and Rule 
44(b)(3) promulgated thereunder as 
applicable to the following proposed 
transaction. All interested persons are 
referred to the declaration which is 
su mm arized below for a complete 
statement of the proposed transaction. 

Alabama states that In order to 
comply with prescribed air and water 
quality control standards of the State 
of Alabama it has been and will be 
necessary to construct certain pollu¬ 
tion control facilities. The filing re¬ 
lates to Alabama’s proposal for its dis¬ 
position and acquisition of the pollu¬ 


tion control facilities for use in con¬ 
nection with its Parley Nuclear Plant 
(the “Plant”) located in Houston 
County, Ala. By agreement dated 
March 4, 1974, between the Industrial 
Development Board of the town of Co¬ 
lumbia, Ala. (the “Board”) and Ala¬ 
bama, the Board will issue its pollu¬ 
tion control revenue bonds and envi¬ 
ronmental quality revenue bonds for 
paying the cost of the construction 
and equipping of the pollution control 
facilities at the Plant (the “Project”). 

Alabama proposes to enter into two 
Installment Sale Agreements (“Agree¬ 
ments”) with the Board which will 
provide for the acquisition and com¬ 
pletion of the Project by the Board 
and the issuance by the Board of its 
pollution control revenue bonds and 
environmental Improvement revenue 
bonds (the “Revenue Bonds”) in the 
aggregate principal amount not to 
exceed $2,000,000 to cover a portion of 
the cost of construction of the Project. 
The proceeds of the sale of the Rev¬ 
enue Bonds will be deposited by the 
Board with the trustee (“Revenue 
Trustee”) under indentures (“Revenue 
Indentures”) to be entered into be¬ 
tween the Board and the Revenue 
Trustee pursuant to which the Rev¬ 
enue Bonds are to be issued and se¬ 
cured. Such proceeds will be applied to 
payment of the Cost of Construction 
(as defined in the Agreements) of the 
Project. The Agreements also will pro¬ 
vide for the sale of the Project to Ala¬ 
bama, the payment by Alabama of the 
purchase price for the Project In semi¬ 
annual installments over a term of 
years, and the assignment to the Rev¬ 
enue Trustee of the Board’s interest 
in, and of the moneys receivable by 
the Board under the Agreements. The 
Agreements will provide that the pur¬ 
chase price for the Project, including 
Interest thereon, payable by Alabama 
will be such amount as shall be suffi¬ 
cient (together with other moneys 
held by the Revenue Trustee for that 
purpose) to pay the principal of and 
premium (if any) and interest on the 
Revenue Bonds as the same become 
due and payable. The Agreements will 
also obligate Alabama to pay the fees 
and charges of the Revenue Trustee. 
To secure its obligations under the 
Agreements, Alabama proposes to 
grant to the Board a security interest 
in the Project subordinate to the lien 
of the Indenture dated as of January 
1, 1942, between Alabama and Chemi¬ 
cal Bank, as Trustee, as supplemented 
and amended, such subordinated secu¬ 
rity interest to be assigned by the 
Board to the Revenue Trustee along 
with the assignment by the Board of 
its other interests under the Agree¬ 
ments. 

The Agreements will provide that 
Alabama may at any time prepay the 
purchase price for the Project, includ¬ 
ing interest thereon, in whole or in 
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part (at the option of Alabama), such 
payment to be sufficient to redeem or 
purchase the outstanding Revenue 
Bonds in the manner and to the 
extent provided in the Revenue Inden¬ 
tures, including applicable premiums 
which will be 3 percent of the princi¬ 
pal amount in the eleventh year and 
which will reduce by Vfe of 1 percent 
annually thereafter. 

The Agreements will provide that 
Alabama may prepay the purchase 
price for the Project, including inter¬ 
est thereon, in whole at the option of 
Alabama in certain cases of undue bur¬ 
dens or excessive liabilities imposed 
with respect to the Project, its de¬ 
struction or damage beyond practica¬ 
ble or desirable repairability and con¬ 
demnation or taking by eminent 
domain, or if operation of the Plant is 
enjoined and Alabama determines to 
discontinue operation thereof, such re¬ 
demptions to be at the principal 
amount plus accrued interest, but 
without premium. The Revenue Bonds 
will mature not later than 30 years 
from the first day of the month in 
which they are initially issued and will 
include serial maturities and/or the 
benefit of a mandatory redemption 
sinking fund, the effect of either to be 
calculated to retire not less than 25 
percent of the aggregate principal 
amount of the issue prior to final ma¬ 
turity. 

In order to comply with the applica¬ 
ble laws of the State of Alabama it will 
be necessary for Alabama to convey to 
the Board such portions of the Project 
as are now owned by Alabama (“Exist¬ 
ing Facilities") subject to said Inden¬ 
ture between Alabama and Chemical 
Bank. Under the Agreements, Ala¬ 
bama will receive, out of the proceeds 
of the Revenue Bonds, an amount 
equal to Alabama’s original cost for 
the existing facilities. including 
amounts advanced by Alabama to the 
Board on account of any Cost of Con¬ 
struction. The existing facilities will 
thereupon become a part of the Pro¬ 
ject which is to be completed by the 
Board and which Alabama proposes to 
purchase as provided in the Agree¬ 
ments. 

It is contemplated that arrange¬ 
ments will be made by the Board with 
one or more investment bankers for 
the placement or underwriting of the 
Revenue Bonds. In accordance with 
the laws of the State of Alabama, the 
interest rate to be borne by the Rev¬ 
enue Bonds will be fixed by the Board. 
Alabama will not be party to the un¬ 
derwriting agreement for the Revenue 
Bonds. Bond counsel will issue an 
opinion that interest on the Revenue 
Bonds will be exempt from Federal 
income taxation. Alabama has been 
advised that the annual interest rates 
on obligations, the interest on which is 
tax exempt, historically have been and 
can be expected at the time of issue of 


the Revenue Bonds, to be lVfe percent 
to 2 Vi percent lower than the rates of 
obligations of like tenor and compara¬ 
ble quality, interest on which is fully 
subject to Federal income taxation. 

The fees and expenses to be incurred 
in ~connection with this transaction 
will be supplied by amendment. The 
Alabama Public Service Commission 
has approved the issuance of the pol¬ 
lution control obligations under the 
Agreements by Alabama and no other 
state commission or federal commis¬ 
sion, other than this Commission, has 
jurisdiction over the proposed transac¬ 
tion. 

Notice is further given that any in¬ 
terested person may. not later than 
May 1. 1978, request in writing that a 
hearing be held on such matter, stat¬ 
ing the nature of his interest, the rea¬ 
sons for such request, and the issues 
of fact or law raised by said declara¬ 
tion which he desires to controvert; or 
he may request that he be notified if 
the Commission should order a hear¬ 
ing thereon. Any such request should 
be addressed: Secretary. Securities and 
Exchange Commission, Washington, 
D.C. 20549. A copy of such request 
should be served personally or by mail 
upon the declarant at the above stated 
address, and proof of service (by affi¬ 
davit or, in the case of an attorney at 
law, by certificate) should be filed 
with the request. At any time after 
said date, the declaration, as amended 
or as it may be further amended, may 
be granted and permitted to become 
effective as provided in Rule 23 of the 
general rules and regulations permit¬ 
ted under the Act, or the Commission 
may grant exemption from such rules 
as provided in Rules 20(a) and 100 
thereof or take such other action as it 
may deem appropriate. Persons who 
request a hearing or advice as to 
whether a hearing is ordered will re¬ 
ceive any notices and orders issued in 
this manner, including the date of the 
hearing (if ordered) and any postpone¬ 
ments thereof. 

For the Commission, by the Division 
of Corporate Regulation, pursuant to 
delegated authority. 

Shirley E. Holus. 

Assistant Secretary. 

[FR Doc. 78-9904 Filed 4-13-78; 8:45 am) 


[ 8010 - 01 ] 

[Release No. 20490; 70-5634] 

ALABAMA POWER CO. 

Pott-Effactiv« Aroandmant Regarding Proposed 
Transactions Related to Financing of Pollu¬ 
tion Control Facilitiot 

April 7, 1978. 

Notice is hereby given that Alabama 
Power Co. ("Alabama"), 600 North 
18th Street, Birmingham, Ala. 35291, 
an electric utility subsidiary company 


of the Southern Co., a registered hold¬ 
ing company, has filed with this Com¬ 
mission a post-effective amendment to 
the application in this proceeding pur¬ 
suant to section 9(a) of the Public 
Utility Holding Company Act of 1935 
("Act") regarding the following pro¬ 
posed transactions. All interested per¬ 
sons are referred to said application, 
which is summarized below, for a com¬ 
plete statement of the proposed trans¬ 
actions. 

Pursuant to prior authorization in 
this proceeding (HCAR No. 18908 
(April 3, 1975) and HCAR No. 18918 
(April 7, 1975)), Alabama entered into 
an Installment Sale Agreement dated 
as of April 1. 1975 (“Agreement") with 
the Industrial Development Board of 
the town of Parrish ("Board") to fi- 
nance certain pollution control facili¬ 
ties at Alabama’s Gorgas Steam Plant 
(such facilities at such plant referred 
to hereafter as the "Project"). The 
pollution control facilities are neces¬ 
sary to comply with prescribed envi¬ 
ronmental standards of the State of 
Alabama. The post-effective amend¬ 
ment relates to certain transactions of 
Alabama related to additional financ¬ 
ing of such facilities. 

In accordance with the Agreement, 
the Board purchased from Alabama 
the then existing portions of the Pro¬ 
ject and undertook to complete its 
construction and to sell the completed 
Project to Alabama for a purchase 
price payable in semi-annual install¬ 
ments over a term of years. To secure 
its obligations under the Agreement, 
Alabama granted to the Board a secu¬ 
rity interest in the Project subordinate 
to the lien of the Indenture dated as 
of January 1, 1942, between Alabama 
and Chemical Bank, as Trustee, as 
supplemented and amended. The 
Board issued its pollution control rev¬ 
enue bonds ("Original Bonds") pursu¬ 
ant to a Trust Indenture dated as of 
April 1, 1975 ("Indenture") in the ag¬ 
gregate. principal amount of 
$28,850,000. The Board assigned all its 
right, title, and interest in the Agree¬ 
ment. including such subordinate secu¬ 
rity interest, to the Revenue Bond 
Trustee as security for the pollution 
control revenue bonds, including the 
Original Bonds, to be issued under the 
Indenture. The proceeds of the sale of 
the Original Bonds were deposited by 
the Board with the trustee under the 
Indenture ("Revenue Bond Trustee’). 
Such proceeds have been applied to 
payment of the Cost of Construction 
(as defined in the Agreement) of the 
Project. 

The total Cost of Construction of 
the Project will exceed the proceeds of 
the Original Bonds. Consequently, Al¬ 
abama proposes to request that the 
Board issue up to $3,000,000 in addi¬ 
tional revenue bonds ("Additional 
Bonds"). Upon issuance of the Addi¬ 
tional Bonds, Alabama’s obligation 
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under the Agreement to make semi¬ 
annual purchase price payments will, 
as provided In the Agreement, be In¬ 
creased to require additional payments 
sufficient (together with other moneys 
held by the Revenue Bond Trustee 
under the Indenture for that purpose) 
to pay the principal of and interest on 
the Additional Bonds as they become 
due and payable. The Board and the 
Revenue Bond Trustee will enter into 
a supplement (“Supplement 0 ) to the 
Indenture providing for the Additional 
Bonds. The Supplement will provide 
for redemption provisions for the Ad¬ 
ditional Bonds comparable to those 
provided for the Original Bonds. It is 
intended that the Additional Bonds 
will mature not more than 30 years 
from the first day of the month in 
which they are initially issued and will 
be entitled to the benefit of serial ma¬ 
turities and/or a mandatory redemp¬ 
tion sinking fluid the effect of either 
calculated to retire not less than 25 
percent of the aggregate principal 
amount of the Additional Bonds prior 
to maturity. Alabama and the Board 
will execute and deliver to the Rev¬ 
enue Bond Trustee, as required by the 
Indenture, a supplement to the Agree¬ 
ment providing for the payment of all 
expenses and costs incurred or to be 
incurred by virtue of the issuance of 
the Additional Bonds. 

It is contemplated that arrange¬ 
ments will be made by the Board with 
one or more investment bankers pro¬ 
viding for the placement or underwrit¬ 
ing of the Additional Bonds. Alabama 
will not be party to such arrange¬ 
ments. In accordance with the laws of 
the State of Alabama, the interest rate 
to be borne by the Additional Bonds 
will be fixed by the Board. The Inter¬ 
nal Revenue Service has issued a 
ruling that interest on the Additional 
Bonds presently is exempt from Feder¬ 
al income taxation. Alabama has been 
advised that the annual interest rates 
on obligations, the interest on which is 
tax exempt, historically have been and 
can be expected at the time of issue of 
the Additional Bonds to be 1 % percent 
to 2% percent lower than the rates of 
obligations of like tenor and compara¬ 
ble quality, interest on which is fully 
s ubject to Federal income taxation. 

The fees and expenses to be paid or 
incurred, directly or indirectly, in con¬ 
nection with the transactions pro- 
in the post-effective amendment 
, distinguished from and excluding 
iees and expenses incurred or to be in¬ 
curred in connection with the sale of 
the Additional Bonds by the Board 
Payable out of the proceeds of such 
k e amendment. It is 

stated that the incurring of the obliga¬ 
tions under the Agreement by Ala¬ 
bama has been authorized by the Ala¬ 
bama Public Service Commission. No 
other state commission and no federal 
commission, other than this Commis¬ 


sion, has jurisdiction over the pro¬ 
posed transactions. 

Notice Is further given that any in¬ 
terested person may, not later than 
May 1, 1978, request in writing that a 
hearing be held on such matter, stat¬ 
ing the nature of his interest, the rea¬ 
sons for such request, and the issues 
of fact or law raised by said post-effec¬ 
tive amendment to the application 
which he desires to controvert; or he 
may request that he be notified if the 
Commission should order a hearing 
thereon. Any such request should be 
addressed: Secretary, Securities and 
Exchange Commission, Washington, 
D.C. 20549. A copy of such request 
should be served personally or by mail 
upon the applicant at the above-stated 
address; and proof of service (by affi¬ 
davit or. in case of an attorney at law, 
by certificate) should be filed with the 
request. At any time after said date, 
the application, as amended or as it 
may be further amended, may be 
granted as provided in Rule 23 of the 
general rules and regulations promul¬ 
gated under the Act, or the Commis¬ 
sion may grant exemption from such 
rules as provided in Rules 20(a) and 
100 thereof or take such other action 
as it may deem appropriate. Persons 
who request a hearing or advice as to 
whether a hearing is ordered will re¬ 
ceive any notices and orders issued in 
this matter, including the date of the 
hearing (if ordered) and any postpone¬ 
ments thereof. 

For the Commission, by the Division 
of Corporate Regulation, pursuant to 
delegated authority. 

Shirley E. Hollis, 
Assistant Secretary. 

[FR Doc. 78-9905 Filed 4-13-78; 8:45 am] 


[8010-01] 

tRel. No. 10195; 812-4285] 

ALPEX COMPUTER CORP. 

Filing of Application of tho Act for an Ordar 
Exempting Applicant From all of the Provi¬ 
sions of tha Act 

. April 7, 1978. 

Notice is hereby given that Alpex 
Computer Corp. (“Applicant 0 ), Com¬ 
merce Park. Danbury, Conn. 06810, a 
closed-end management investment 
company registered under the Invest¬ 
ment Company Act of 1940 (the 
“Act°), has filed an application on 
March 20, 1978 pursuant to section 
6(c) of the Act for an order exempting 
Applicant, for a period of 2 years from 
the effective date of such order, from 
all provisions of the Act and rules and 
regulations thereunder other than sec¬ 
tions 9, 17(a), 17(d). 17(e). 23, and 36 
through 53 of the Act and the rules 
and regulations thereunder. All inter¬ 
ested persons are referred to the appli¬ 
cation on file with the Commission for 


a statement of the representations 
made therein, which are summarized 
below. 

Applicant states that from its orga¬ 
nization in June 1968 through March 
1970 Applicant was directly engaged, 
and from April 1970 until November 
1973 it was engaged through Pitney 
Bowes-Alpex, Inc. (“PB-A°), primarily 
in the development, manufacture, and 
marketing of Sales Point Information 
Computing Equipment, which was 
known as the SPICE system. From 
April 1970 until July 1973, Applicant 
owned 50 percent of PB-A’s common 
stock, in exchange for which the Ap¬ 
plicant contributed to PB-A substan¬ 
tially ail of its assets. In July 1973 
Pitney-Bowes, Inc. (“Pitney-Bowes°), 
Applicant's joint venturer in PB-A, ex¬ 
ercised an option granted by a 1972 
amendment to their 1970 Stockhold¬ 
ers’ Agreement and purchased from 
PB-A additional shares of PB-A 
common stock, thereby increasing 
Pitney-Bowes’ equity interest in PB-A 
from 50 percent to 64 percent and cor¬ 
respondingly reducing Applicant’s 
equity interest in PB-A from 50 per¬ 
cent to 36 percent. Until Pitney-Bowes 
increased its equity interest in PB-A 
to 64 percent in July 1973, Applicant 
states that, for purposes of the Act, it 
was engaged through a majority- 
owned subsidiary in a business other 
than investing, reinvesting, owning, 
holding, or trading in securities. When 
Applicant's equity interest in PB-A 
was reduced to 36 percent, however, 
such interest became “investment se¬ 
curities” as defined in the Act and Ap¬ 
plicant fell within the definition of an 
investment company as set forth in 
section 3(a)(3) of the Act. In 1974 Ap¬ 
plicant registered pursuant to section 
8 of the Act as an investment compa¬ 
ny. 

Applicant represents that as an addi¬ 
tional consequence of Pitney-Bowes' 
obtaining a majority equity interest in 
PB-A, Applicant’s personnel who were 
in management positions of PB-A 
were replaced by designees of Pitney- 
Bowes and seven of the nine seats on 
PB-A’s Board of Directors thereafter 
were filled by designees of Pitney- 
Bowes. In November 1973, the Board 
of Directors of PB-A voted, over the 
objections of Applicant’s representa¬ 
tives. to wind up operations of PB-A 
and terminate its business. In Decem¬ 
ber 1973 Applicant commenced an 
action in the United States District 
Court for the Southern District of 
New York on its behalf and derivative¬ 
ly on behalf of PB-A seeking to recov¬ 
er damages from Pitney-Bowes and 
seven present or former officers and/ 
or directors of PB-A. 

Applicant states that In June 1974 it 
commenced research and development 
activities primarily utilizing electronic 
technology and devices. In 1975, Appli¬ 
cant requested and received an order 
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pursuant to section 6(c) of the Act 
exempting Applicant from the report¬ 
ing requirements of the Act through 
December 31, 1975. During that year 
Applicant completed prototype models 
of a computer terminal having home, 
business and industrial applications. 
As a result of these efforts, during 
1975 and 1976 Applicant entered into 
separate license agreements with 
Coleco Industries, Inc., and Fairchild 
Camera and Instrument Corp., under 
which such companies manufacture 
and sell electronic television games de¬ 
veloped by Applicant and have paid it 
royalties based upon their sales of 
such games. Because of the substantial 
change in the nature of Applicant’s 
business beginning in 1974 and in lieu 
of applying for further exemptions 
from the Act, in April 1976 Applicant 
applied for an order declaring that Ap¬ 
plicant had ceased to be an investment 
company and that its registration 
under the Act ceased to be in effect 
pursuant to section 8(f) of the Act. 

While the application pursuant to 
section 8(f) was pending. Applicant 
and Pitney-Bowes reached a settle¬ 
ment of Applicant’s claims under 
which, in September 1976, Applicant 
received $11,000,000. A portion of the 
proceeds of the settlement (net of pro¬ 
visions for income taxes and certain 
legal expenses) was applied by Appli¬ 
cant for the required redemption on 
May 1, 1977, of the entire outstanding 
$3,500,000 principal amount of its 9 
percent Convertible Subordinated De¬ 
bentures due September 1, 1983. The 
balance of such net proceeds were 
placed by Applicant in United States 
treasury bills and insured savings ac¬ 
counts pending application to its on¬ 
going business activities. 

Applicant states that its present 
holdings of United States treasury 
bills and savings deposits may be 
deemed to constitute "securities” 
within the meaning of the Act. Be¬ 
cause of the substantial percentage of 
Applicant’s assets currenty represent¬ 
ed by such treasury bills and savings 
deposits. Applicant may be deemed to 
be engaged primarily in the business 
of investing, reinvesting, or trading in 
securities and, therefore. Applicant 
still may be an investment company 
within the meaning of section 3(a)(1) 
of the Act. Applicant states that while 
it does not concede that it presently is 
an investment company within the 
meaning of section 3(a)(1) of the Act, 
it has determined not to seek further 
consideration by the Commission at 
the present time of the application 
pursuant to section 8(f) of the Act. Ap¬ 
plicant asserts, however, that it is the 
present intention of its management 
to continue to expand its operations in 
the manner described in the applica¬ 
tion and to renew the application pur¬ 
suant to section 8(f) of the Act as soon 
as practicable. 


Applicant asserts that it has been 
engaged in the electronics business 
and never has engaged primarily, or 
held itself out as being engaged, in the 
business of investing or trading in se¬ 
curities. Rather, Applicant states that 
it became an "inadvertent” investment 
company and registered under the Act 
because of the involuntary change in 
the composition of its assets which re¬ 
sulted from the acquisition by Pitney- 
Bowes of a majority equity interest in 
PB-A. Furthermore, Applicant asserts 
that its present inability to terminate 
its registration under the Act is the 
result of its receipt of the $11,000,000 
paid by Pitney-Bowes in September 
1976 in settlement of Applicant’s 
claims related to PB-A and that Appli¬ 
cant’s management temporarily has 
invested the settlement proceeds in in¬ 
terest bearing United States treasury 
bills and savings accounts in order to 
meet its fiduciary obligation to achieve 
a return on its assets for stockholders. 
Applicant represents that it presently 
is not trading, and does not intend to 
trade, in securities within the meaning 
of the Act. 

Applicant states that, in terms of its 
status as an operating company, it has 
continued to expand the program of 
operations which it commenced in 
1974, pursuing its research and devel¬ 
opment activities in computer technol¬ 
ogy having home, business and indus¬ 
trial applications. In connection there¬ 
with, Applicant represents that re¬ 
search and development expenditures 
increased from $24,776 in 1974, $80,316 
in 1975, $122,256 in 1976 to $291,016 in 
1977. Applicant states that it also ex¬ 
pended in 1977 an aggregate of 
$209,770 for leasehold improvements 
and engineering equipment. In addi¬ 
tion, since the beginning of 1976, Ap¬ 
plicant sales that it has hired 11 addi¬ 
tional technical employees and one ad¬ 
ditional administrative employee, 
thereby increasing its technical staff 
to 13 persons and its aggregate person¬ 
nel to 17 persons. Reflecting its ex¬ 
panding operations, in April 1977 Ap¬ 
plicant represents that it entered into 
a lease for increased space for its fa¬ 
cilities in Danbury, Conn. Moreover, 
Applicant states that its existing li¬ 
cense agreements with Coleco Indus¬ 
tries, Inc., and Fairchild Camera and 
Instrument Corp., with respect to elec¬ 
tronic television games developed by 
Applicant have generated substantial 
operating income for it. 

Applicant also states that since the 
settlement of its action against Pitney- 
Bowes, Applicant has pursued the pos¬ 
sible acquisition of one or more busi¬ 
nesses to augment its on-going busi¬ 
ness activities. It anticipates that the 
remaining proceeds of the settlement 
will be applied to the possible acquisi¬ 
tion of such a business, to the contin¬ 
ued expansion of Applicant’s product 
development program (including the 


hiring of additional technical and 
other personnel), and for working cap¬ 
ital purposes. 

Applicant asserts that, in view of the 
reasons for its registration under the 
Act. its present status as an operating 
company and its present intention to 
terminate its registration under the 
Act as soon as practicable, no public 
interest would be served in requiring 
Applicant to comply with the require¬ 
ments of the Act. and the rules and 
regulations thereunder, with the ex¬ 
ception of the requirements of section 
9 (making certain persons ineligible to 
serve as directors or officers or in cer¬ 
tain other capacities for a registered 
investment company), sections 17(a), 
17(d) and 17(e) (prohibiting certain 
transactions between a registered in¬ 
vestment company and its affiliated 
persons or principal underwriter), sec¬ 
tion 23 (restricting the issuance and 
purchase of securities by a registered 
closed-end company), and sections 36 
through 53 (imposing sanctions for 
breach of fiduciary duty, larceny and 
embezzlement by persons affiliated 
with a registered investment company 
and setting forth certain administra¬ 
tive matters) of the Act and the rules 
and regulations thereunder. 

In this connection. Applicant asserts 
that compliance with certain other re¬ 
quirements of the Act would be in con¬ 
flict with Applicant’s corporate pur¬ 
poses and structure and unduly bur¬ 
densome for it. Applicant’s manage¬ 
ment has concluded that it would be 
extremely difficult for Applicant to 
secure the services of one or more ad¬ 
ditional directors who would not be 
deemed to be "interested persons so 
as to meet the requirements of section 
10(a) of the Act. Applicant also asserts 
that it would be unduly burdensome 
and unnecessary for Applicant to 
comply with the provisions of the Act 
which require a registered investment 
company to place its "securities” in 
the custody of a bank or other ap¬ 
proved custodian (section 17(f)). to 
obtain a fidelity bond meeting speci¬ 
fied requirements to cover certain em¬ 
ployees (section 17(g)), to file special¬ 
ized and detailed reports with the 
Commission (section 30), to maintain 
specialized and detailed books and re¬ 
cords (section 31), and to meet strin¬ 
gent requirements with respect to the 
appointment of its independent audi¬ 
tors (section 32). However, Applicant 
states that it has agreed that, until its 
registration under the Act is terminat¬ 
ed, it will provide the Commission, or 
any member or representative thereof, 
with reasonable access to all accounts, 
books and records of the nature cov¬ 
ered by section 31(a) of the Act, and 
the rules and regulations thereunder, 
to the extent that Applicant may. 
from time to time, maintain any such 
accounts, books and records. 

With respect to reporting under the 
Act, Applicant notes that it is a public- 
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ly held company registered and sub¬ 
ject to the reporting requirements of 
the Securities Exchange Act of 1934 
(“1934 Act”). that It has been subject 
to the reporting requirements of the 
1934 Act for more than 8 years, and 
that It has filed all annual, quarterly, 
and other reports required to be filed 
with the Commission thereunder. Ap¬ 
plicant submits that its continued 
compliance with the reporting require¬ 
ments of the 1934 Act will serve ade¬ 
quately and fairly to protect investors 
and that the specialized reporting 
mandated by section 30 of the Act 
would be not only burdensome but 
also superfluous, particularly since Ap¬ 
plicant's treasury bills and savings de¬ 
posits currently represent the only 
possible ‘securities” upon which re¬ 
ports would be required. Applicant 
also states that the fact that it already 
is subject to the proxy rules of the Ex¬ 
change Act makes it unnecessary for 
Applicant to continue to be subject to 
section 20(a) of the Act. 

Applicant asserts that the other re¬ 
quirements of the Act, and the rules 
and regulations thereunder, are not 
properly applicable to it. Applicant 
notes that certain provisions of the 
Act are, by their terms, inapplicable to 
a registered closed-end management 
company such as Applicant (e.g., sec¬ 
tions 11. 22. 26, 27. 28. and 29 of the 
Act) and that the other requirements 
of the Act are inapplicable to Appli¬ 
cant in view of its special circum¬ 
stances, particularly the fact that it is 
not engaged in the business of trading 
in securities and has no investment ad¬ 
viser or principal underwriter. Appli¬ 
cant asserts that it would not be in the 
public interest to require it to remain 
subject to the many provisions of the 
Act which appear to have been intend¬ 
ed to govern the activities of a conven¬ 
tional investment company, such as 
those provisions generally prohibiting 
a registered investment company from 
employing certain affiliated persons as 
its regular broker” (section 10(b)), 
prohibiting such an investment com¬ 
pany from purchasing securities on 
margin (section 12(a)) or from chang¬ 
ing certain investment policies without 
stockholder approval (section 13(a)), 
regulating the size of such an invest¬ 
ment company (section 14(a)), regulat¬ 
ing contracts between such an invest¬ 
ment company and its investment ad- 
yjser or principal underwriter (section 
15), regulating the capital structure of 
such an investment company (section 
18). and restricting the payment of 
dividends (section 19). 

Applicant submits that it is in all re¬ 
spects an active, publicly-held, operat¬ 
ing company subject to and complying 
with the 1934 Act and that, in view of 
its special circumstances, the granting 
of the requested order under section 
the Act 18 appropriate in the 
Public interest and consistent with the 


protection of investors and the pur¬ 
poses of the Act. 

Section 6(c) of the Act provides in 
part that the Commission may condi¬ 
tionally or unconditionally exempt 
any person, security, or transaction, or 
any class or classes of persons, securi¬ 
ties, or transactions from any provi¬ 
sion of the Act or of any rule or regu¬ 
lation under the Act, if and to the 
extent that such exemption is neces¬ 
sary or appropriate in the public inter¬ 
est and consistent with the protection 
of investors and the purposes fairly in¬ 
tended by the policy and provisions of 
the Act. 

Notice is further given that any in¬ 
terested person may, not later than 
May 1, 1978, at 5:30 p.m., submit to 
the Commission in writing a request 
for a hearing on the matter accompa¬ 
nied by a statement as to the nature of 
his interest, the reason for such re¬ 
quest, and the issues, if any, of fact or 
law proposed to be controverted, or he 
may request that he be notified if the 
Commission shall order a hearing 
thereon. Any such communication 
should be addressed: Secretary, Securi¬ 
ties and Exchange Commission, Wash¬ 
ington, D.C. 20549. A copy of such re¬ 
quest shall be served personally or by 
mail upon Applicant(s) at the 
address(es) stated above. Proof of such 
service (by affidavit, or in case of an 
attomey-at-law, by certificate) shall be 
filed contemporaneously with the re¬ 
quest. As provided by Rule 0-5 of the 
rules and regulations promulgated 
under the Act, an order disposing of 
the application will be issued as of 
course following said date unless the 
Commission thereafter orders a hear¬ 
ing upon request or upon the Commis¬ 
sion’s own motion. Persons who re¬ 
quest a hearing, or advice as to wheth¬ 
er a hearing is ordered, will receive 
any notices and orders issued in this 
matter, including the date of the hear¬ 
ing (if ordered) and any postpone¬ 
ments thereof. 

For the Commission, by the Division 
of Investment Management, pursuant 
to delegated authority, 

Shirley E. Hollins, 
Assistant Secretary . 

[FR Doc. 78-9906 Filed 4-13-78; 8:45 am) 


[8010-01] 

[Release No. 14636; File Nos. SR-AMEX-77- 
31 etc.] 

AMERICAN STOCK EXCHANGE, INC, ET AL 

Order Approving Rule Changes Amending 
Transaction Completion Rules. 

April 7.1978. 

In the matter of proposed rule 
changes submitted by American Stock 
Exchange, Inc. (File No. SR-AMEX- 
77-31), Boston Stock Exchange, Inc. 
(File No. SR-BSE-77-4), Chicago 


Board Options Exchange, Inc. (File 
No. SR-CBOE-77-27), Intermountain 
Stock Exchange, Inc. (File No. SR- 
ISE-77-1), National Association of Se¬ 
curities Dealers, Inc. (File Nos. SR- 
NASD-77-19 and SR-NASD-77-20), 
New York Stock Exchange, Inc. (File 
No. SR-NYSE-77-33), Pacific Stock 
Exchange. Inc. (File No. SR-PSE-77- 
35), Philadelphia Stock Exchange, Inc. 
(File No. SR-PHLX-77-15). 

By letter dated September 27, 1977, 
the Commission gave final notice 
under Section 31(b) of the Securities 
Acts Amendments of 1975 (“1975 
Amendments”) to registered securities 
exchanges and the National Associ¬ 
ation of Securities Dealers, Inc. 
(“NASD”) with respect to their trans¬ 
action completion rules which do not 
comply with the Securities Exchange 
Act of 1934 (the “Act”) as amended. 
The notice requested those organiza¬ 
tions to submit proposed rule changes 
to conform to the Act or to submit fur¬ 
ther data, views or arguments explain¬ 
ing why such rules are in compliance 
with the Act. 

In response to the Commission’s re¬ 
quest, the aforementioned organiza¬ 
tions have submitted, pursuant to 
Rule 19b-4 under the Act, proposed 
rule changes designed to conform cer¬ 
tain of their rules to sections of the 
1975 Amendments relating to the com¬ 
parison, clearance and settlement of 
securities transactions. 

In accordance with Section 19(b) of 
the Act and Rule 19b-4 thereunder, 
notices of the proposed rule changes 
were published in the Federal Regis¬ 
ter 1 and the public was invited to 
comment thereon. No letters of com¬ 
ment were received on the rules ap¬ 
proved by this order. 

The proposed rule changes provide 
for, among other things, the rescission 
of rules which tie the clearance and 
settlement of transactions to clearing 
agencies affiliated with the market¬ 
place. In addition, a large number of 
exchange and NASD rules governing 
the completion of transactions refer to 
an affiliated clearing agency, and 
those rules are being amended to 
eliminate those references. Generally 
speaking, the organizations proposed 
to retain this latter category of rules 
(as amended) for application to trans¬ 
actions which are not cleared through 
registered clearing agencies. The Com¬ 
mission’s approval of these changes 


‘SR-AMEX-77-31, 43 FR 1568. January 
10. 1978; SR-BSE-77-4, 42 FR 65337, De¬ 
cember 21, 1977; SR-CBOE-77-27. 42 FR 
63837, December 20. 1977; SR-ISE-77-1, 42 
FR 65340, December 30. 1977; 8R-NASD- 
77-19, 42 FR 63830, December 20. 1977; SR- 
NASD-77-20, 42 FR 63833, December 20. 
1977; 8R-NY8E-77-33, 42 FR 63979. Decem¬ 
ber, 21 1977, with technical amendments 
submitted on April 5, 1978; SR-PSE-77-35, 
42 FR 63834. December 20. 1977; SR-FHLX- 
77-15. 42 FR 63835, December 20. 1977. 
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will remove what has been alleged to 
be a principal impediment to competi¬ 
tion among clearing agencies for the 
clearance and settlement business of 
broker-dealers and to the freedom of 
broker-dealers to choose among clear¬ 
ing agencies on the basis of fees, ser¬ 
vices, convenience and other pertinent 
factors. 

The rules listed below do not include 
every proposed rule change submitted 
in response to the September 27 let¬ 
ters. The remaining proposed rule 
changes are under consideration and 
will be the subject of a subsequent 
order. 

The Commission finds that the pro¬ 
posed rule changes are consistent with 
the requirements of the Act and the 
rules and regulations thereunder ap¬ 
plicable to national securities ex¬ 
changes and registered securities asso¬ 
ciations, and in particular, the require¬ 
ments of Sections 6, 11 A, 15A and 17A 
and the rules and regulations thereun¬ 
der. 

It is therefore ordered, pursuant to 
Section 19(bX2) of the Act, That the 
following proposed rule changes 1 be, 
and hereby are, approved: 

SR-Amex-77-31—Section 4(e) of Arti¬ 
cle V, Sections 2(a) and 3(b) of Article 
X. Section 1 of Article XI, Rules 4, 
124(0, 128, 389, 440, 441, 610(f). 700, 
701, 721, 723, 725, 726. 729, 750, 752, 

753, 754, 755, 757, 758, 761, 765, 774, 

781, 783, 784, 785, 787, 788, 791, 792, 

793, 794, 795, 797, 810, 813, 814, 850, 

861 and 931. 

SR-BSE-77-4—Section 8 of Article XI. 
Section 5 of Chapter II, Section 2 of 
Chap ter V, Section ID of Chapter 
XXVTI, and Part I of the Delivery 
Rules. 

SR-CBOE-77-27—Rules 4.1, 4.2, 4.6, 
4.10, 6.21 (Interpretations and Poli¬ 
cies), 13.5,16.1 and 17.1. 

SR-ISE-77-1—Rule 15 of Article VI 
and Appendix A6 of the Rules of the 
Exchange. 

SR -NASD -77-19—Schedule F of Arti¬ 
cle XVII, Sections 1 and 59(b), (f) and 
(g) of the Uniform Practice Code. 

SR-NASD-27-20—Sections 1, 2 and 3 
of Article XVII. 

SR-NYSE-77-33—Section 3 of Article 
XII, Rules 7, 14, 132, 133, 134, 135, 136, 

137, 141, 142, 143, 152, 165, 167, 176, 

180, 181, 183, 189, 190, 194, 196, 209, 

211, 281, 282, 284, 285, 287, 288, 293, 

295, 376, 411.60 and 412. 


’The Commission is not acting here upon 
all of the proposed changes to the transac¬ 
tion completion rules submitted by the ex¬ 
changes and the NASD in response to the 
Commission’s September 27, 1977 notice 
under Section 31(b). Those proposed rule 
changes, together with other transaction 
completion rules that were included in the 
September notice but have not been pro¬ 
posed for amendment, are under consider¬ 
ation. 


SR-PSE-77-35—Section 1 of Rule V, 
Section 18(1) of Rule X, Section 12 of 
Rule XVIII and Sections 1, 3 and 4 of 
Rule XIX. 

SR-PHLX-77—Sections 16-3 and 16-4 
of the By-laws and Rules 131, 252, 253 
and 402. 

By the Commission. 

Shirley E. Hollis, 
Assistant Secretary. 
(FR Doc. 78-9921 Filed 4-13-78; 8:45 am) 


[ 8010 - 01 ] 

[Release No. 20491; 70-6144) 

GEORGIA POWER CO. 

Proposed Issuance and Sale of First Mortgage 

Bonds at Competitive Bidding 

April 7, 1978. 

Notice is hereby given that Georgia 
Power Co. ("Georgia”), 270 Peachtree 
Street NW.. Atlanta, Ga. 30302, a 
public-utility subsidiary company of 
The Southern Co., a registered hold¬ 
ing company, has filed an application 
with this Commission pursuant to the 
Public Utility Holding Company Act 
of 1935 ("Act”), designating Section 
6(b) of the Act and Rule 50 promulgat¬ 
ed thereunder as applicable to the fol¬ 
lowing proposed transaction. All inter¬ 
ested persons are referred to the appli¬ 
cation, which is summarized below, for 
a complete statement of the proposed 
transaction. 

Georgia proposes to issue up to 
$100,000,000 principal amount of its 
First Mortgage Bonds of a series 
having a term of not less than five 
years nor more than 30 years and to 
sell such bonds at competitive bidding 
for the best price obtainable, but for a 
price to Georgia of not less than 98 
percent nor more than 101% percent 
of the principal amount thereof plus 
accrued interest. Georgia may request 
by amendment hereto that such sale 
be excepted from the competitive bid¬ 
ding requirements of Rule 50 should 
circumstances develop which, in the 
opinion of Georgia’s management, 
make such exception in the best inter¬ 
est of Georgia and its investors and 
consumers. 

The new bonds will be issued under 
the Indenture dated as of March 1, 
1941, between Georgia and Chemical 
Bank, as Trustee, as heretofore sup¬ 
plemented by various indentures sup¬ 
plemental thereto and as to be further 
supplemented by a Supplemental In¬ 
denture to be dated as of May 1, 1978. 

Georgia states that it is difficult to 
determine, under present bond market 
conditions, whether it would be more 
advantageous to Georgia to sell new 
bonds having a 30-year or some 
shorter term. Georgia states that it is 
in the public interest that Georgia be 
afforded the necessary flexibility to 


adjust its financing program to devel¬ 
opments in the markets for long-term 
debt securities when and as they occur 
in order to obtain the best possible 
price, interest rate, and term for its 
new bonds. Georgia proposes, there¬ 
fore, that Georgia decide on the term 
of the new bonds after the date of 
public invitation for proposals and 
then notify prospective bidders by 
telephone, confirmed in writing, of its 
decision, not less than 72 hours prior 
to the time of the bidding. 

Georgia proposes to use the proceeds 
from the sale of the new bonds, along 
with other funds, in financing its 1978 
construction costs, estimated at 
$502,107,000 and in retiring 
$10,122,000 principal amount of first 
mortgage bonds. 

The fees and expenses to be incurred 
in connection with this transaction are 
to be filed by amendment. It is stated 
that the issuance and sale of the new 
bonds are subject to the jurisdiction of 
the Georgia Public Service Commis¬ 
sion and that no other state or federal 
commission, other than this Commis¬ 
sion, has jurisdiction over the pro¬ 
posed transaction. 

Notice further given that any inter¬ 
ested person may, not later than May 
1, 1978, request in writing that a hear¬ 
ing be held on such matter, stating the 
nature of his interest, the reasons for 
such request, and the issues of fact or 
law raised by said application which 
he desires to controvert; or he may re¬ 
quest that he be notified if the Com¬ 
mission should order a hearing there¬ 
on. Any such request should be ad¬ 
dressed: Secretary, Securities and Ex¬ 
change Commission, Washington, D.C. 
20549. A copy of such request should 
be served personally or by mail upon 
the applicant at the above-stated ad¬ 
dress, and proof of service (by affida¬ 
vit or, in case of an attorney at law, by 
certificate) should be filed with the re¬ 
quest. At any time after said date, the 
application, as filed or as it may be 
amended, may be granted as provided 
in Rule 23 of the general rules and 
regulations promulgated under the 
Act, or the Commission may grant ex¬ 
emption from such rules as provided 
in Rules 20(a) and 100 thereof or take 
such other action as it may deem ap¬ 
propriate. Persons who request a hear¬ 
ing or advice as to whether a hearing 
is ordered will receive any notices or 
orders issued in this matter, including 
the date of the hearing (if ordered) 
and any postponements thereof. 

For the Commission, by the Division 
of Corporate Regulation, pursuant to 
delegated authority. 

Shirley E. Hollis, 
Assistant Secretary . 

[FR Doc. 78-9907 Filed 4-13-78; 8:45 am) 
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[8010-01] 

[Release No. 34-14623: File No. 8R-MSE- 
78-6] 

MJDWIST STOCK EXCHANGE, INC 

$#|f-R*gulotory Organization*; Proposed tula 
Change 

Pursuant to Section 19(b)(1) of the 
Securities Exchange Act of 1934, 15 
U.S.C. 78s(b)(l), as amended by Pub. 
L No. 94-29, 16 (June 4, 1975), notice 
is hereby given that on March 15, 
1978, the above-mentioned self-regula¬ 
tory organization filed with the Secu¬ 
rities and Exchange Commission a 
proposed rule change as follows: 

Exchange's Statement of the Term* of Sub- 
ttance of the Proposed Rule Change 

(Additions Italicized— [Deletions 
Bracketed]) 

Rule 6(b) of Article XLI is hereby 
amended as follows: 

Article XU 

SERIES OF OPTIONS OPEN FOR TRADING 

Rule 6. (b) [No transaction in op¬ 
tions contracts of a particular series of 
options shall be effected after 2 p.m. 
on the business day prior to the expi¬ 
ration date of that series.] At 2 p.m. on 
the business day prior to the expira¬ 
tion date of a particular series of op¬ 
tions, a closing rotation pursuant to 
Article , XLII, Rule I, shall commence 
in that series of options. 

Exchange's Statement of Basis and 
Purpose 

The basis and purpose of the forego¬ 
ing proposed rule change is as follows: 

The purpose of the proposed rule 
change is to eliminate the requirement 
that trading be halted at 2 p.m. in a 
particular series of options on the 
business day prior to the expiration 
we of that particular series. The 
MSE believes that a closing rotation in 
a particular series of options at 2 p.m. 
on the business day prior to the expi¬ 
ration of that particular series would 
allow public market and/or limit 
orders in that particular series to be 
executed in a manner which would 
inamtain a fair and orderly market 
p ur)der any market conditions. 

The proposed rule change, by estab¬ 
lishing a closing rotation at 2 p.m. on 
busilless day prior to the expira¬ 
tion date of a particular series of op¬ 
tions. enables the MSE to maintain a 
lair and orderly market place under 
any market conditions, which is in 
compliance with the Act and the rules 
and regulations thereunder. 

The midwest Stock Exchange, Inc. 
aas neither solicited nor received any 
comments. 

The Midwest Stock Exchange, Inc. 
oeiieves that no burdens have been 
Placed on competition. 


On or before May 19, 1978, or within 
such longer period (i) as the Commis¬ 
sion may designate up to 90 days of 
such date if it finds such longer period 
to be appropriate and publishes its 
reasons for so finding or (ii) as to 
which the above-mentioned self-regu¬ 
latory organization consents, the Com¬ 
mission will: 

(A) By order approve such proposed 
rule change, or 

(B) Institute proceedings to deter¬ 
mine whether the proposed rule 
change should be disapproved. 

Interested persons are invited to 
submit written data, views and argu¬ 
ments concerning the foregoing. Per¬ 
sons desiring to make written submis¬ 
sions should fDe 6 copies thereof with 
the Secretary of the Commission, Se¬ 
curities and Exchange Commission, 
Washington, D.C. 20549. Copies of the 
filing with respect to the foregoing 
and of all written submissions will be 
available for inspection and copying in 
the Public Reference Room, 1100 L 
Street NW., Washington, D.C. Copies 
of such filing will also be available for 
inspection and copying at the princi¬ 
pal office of the above-mentioned self- 
regulatory organization. All submis¬ 
sions should refer to the file number 
referenced in the caption above and 
should be submitted on or before May 
5, 1978. 

For the Commission by the Division 
of Market Regulation, pursuant to del¬ 
egated authority. 

George A. Fitzsimmons, 
Secretary. 

March 31, 1978. 

[FR Doc. 78-9913 Filed 4-13-78; 8:45 am] 


[ 8010 - 01 ] 

[Release No. 34-14643; File No. SR-MSRB- 
78-7] 

MUNICIPAL SECURITIES RULEMAKING BOARD 

Salf-Roguiatory Organization*; Proposed RuU 
Changa 

Pursuant to Section 19(b)(1) of the 
Securities Exchange Act of 1934, 15 
U.S.C. 78s(b)(l), notice is hereby given 
that on April 3, 1978. the above-men¬ 
tioned self-regulatory organization 
filed with the Securities and Exchange 
Commission the proposed rule change 
as follows: 

Statement of the Terms of Substance 
of the Proposed Rule Change 

The Municipal Securities Rulemak¬ 
ing Board (the "Board”) is filing a pro¬ 
posed amendment (hereafter some¬ 
times referred to as the "proposed rule 
change”) to Board rule G-3 relating to 
the qualification requirements for mu¬ 
nicipal securities professionals. The 
proposed rule change changes the date 
on which the examination require¬ 
ment for financial and operations 


principals becomes effective from July 
1. 1978 to January 12. 1979. The text 
of the proposed rule change is as fol¬ 
lows: 

Rule G-3. Classification of Princi¬ 
pals and Representatives; Numerical 
Requirements; Testing • 


(d) Qualification Requirements for 
Financial and Operations Principals. 

(1) through (iv) No change. 

(v) The requirements of paragraph 
(dXi) shall become effective on Janu¬ 
ary l, 1979 [July 1. 1978]. 

• • • • • 

Statement of Basis and Purpose 

The basis and purpose of the forego¬ 
ing proposed rule change is as follows: 

Purpose of Proposed Rule Change 

The purpose of the proposed rule 
change is to provide persons required 
to take and pass the Municipal Securi¬ 
ties Rulemaking Board Financial and 
Operations Principal Qualification Ex¬ 
amination additional time to prepare 
for the examination. In view of the 
nature of the examination, the Board 
believes that participation in prepara¬ 
tion courses may be necessary for cer¬ 
tain candidates in order to pass the ex¬ 
amination. The Board understands 
that such preparation courses are now 
being developed. The delay of the ef¬ 
fective date until January 1, 1979 will 
enable candidates to enroll in such 
courses and take or retake the exami¬ 
nation, as permitted by rule G-3, if 
necessary. In view of the potential se¬ 
rious consequences for a securities 
firm if no associated person passes the 
examination within the prescribed 
time, the proposed extension is, in the 
Board's view, necessary and appropri¬ 
ate. 

Basis Under the Act for Proposed 
Rule Change 

The Board has adopted the proposed 
rule change pursuant to the provisions 
of section 15B(b)(2)(A) of the Securi¬ 
ties Exchange Act of 1934, as amended 
(the "Act”), which directs the Board 
to propose and adopt rules to 

provide that no municipal securities broker 
or municipal securities dealer shall effect 
any transaction in, or induce or attempt to 
induce the purchase or sale of. any munici¬ 
pal security unless • • • such municipal secu¬ 
rities broker or municipal securities dealer 
and every natural person associated with 
such municipal securities broker or munici¬ 
pal securities dealer meets such standards of 
training, experience, competence, and such 
other qualifications as the Board finds nec¬ 
essary or appropriate in the public Interest 
or for the protection of investors. 


•Italics indicate new language; [brackets] 
Indicate deletions. 
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Comments Received Prom Members, 

Participants, or Others on Pro¬ 
posed Rule Change 

Written comments were not solicited 
or received on the proposed rule 
change. However, the Board has re¬ 
ceived comments from several persons 
who have taken the examination con¬ 
cerning the difficulty of the examina¬ 
tion and the need for additional time 
to prepare, and for help in preparing 
for the examination. 

Burden on Competition 

The Board does not believe that the 
proposed rule change will impose any 
burden on competition. 

On or before May 19, 1978, or within 
such longer period (i) as the Commis¬ 
sion may designate up to 90 days of 
such date If It finds such longer period 
to be appropriate and publishes its 
reasons for so finding or (ii) as to 
which the above-mentioned self-regu¬ 
latory organization consents, the Com¬ 
mission will: 

(A) By order approve such proposed 
rule change, or 

(B) Institute proceedings to deter¬ 
mine whether the proposed rule 
change should be disapproved. 

Interested persons are invited to 
submit written data, views, and argu¬ 
ments concerning the foregoing.. Per¬ 
sons desiring to make written submis¬ 
sions should file 6 copies thereof with 
the Secretary of the Commission, Se¬ 
curities and Exchange Commission, 
Washington, D.C. 20549. Copies of the 
filing with respect to the foregoing 
and of all written submissions will be 
available for Inspection and copying in 
the Public Reference Room. 1100 L 
Street NW., Washington, D.C. Copies 
of such filing will also be available for 
inspection and copying at the princi¬ 
pal office of the above-mentioned self- 
regulatory organization. All submis¬ 
sions should refer to the file number 
referenced in the caption above and 
should be submitted on or before May 
5. 1978. 

For the Commission by the Division 
of Market Regulation, pursuant to del¬ 
egated authority. 

Shirley E. Hollis, 
Assistant Secretary . 

April 10, 1978. 

[FR Doc. 78-9911 Filed 4-13-78; 8:45 ami 


[ 8010 - 01 ] 

[Release No. 34-14642; Pile No. SR-NYSE- 
78-191 

NEW YORK STOCK EXCHANGE, INC 

S»tf-Regulatory Organization*; Proposed Rule 
Change 

Pursuant to Section 19(b)(1) of the 
Securities Exchange Act of 1934, 15 
U.S.C. 78s(bXl). notice is hereby given 


that on March 22, 1978, the above- 
mentioned self-regulatory organiza¬ 
tion filed with the Securities and Ex¬ 
change Commission a proposed rule 
change as follows: 

Statement of the Terms of Substance 
of the Proposed Rule Change 

The amendment provides for the 
limitation on the service on the Board 
of Directors of the New York Stock 
Exchange, Inc., by representatives of 
the public to three consecutive terms 
of two years each, effective with the 
annual election of 1981. 

Statement of Basis and Purpose 

The basis and purpose of the forego¬ 
ing proposed rule change is as follows: 

Purpose of Proposed Rule Change 

The purpose of the rule change is to 
limit the length of service on the 
Board of Directors, of directors who 
are representatives of the public, to 
three terms of two years each. This 
limitation on service is the same as is 
presently in effect for industry direc¬ 
tors. The limitation would abolish and 
unnecessary distinction between in¬ 
dustry and public directors but would 
become effective in 1981 so as to 
ensure continuity of public representa¬ 
tion on the Board. 

Basis Under the Act 

The basis under the Act for the pro¬ 
posed rule change is Section 6(b)(3). 
The limitation on service of directors 
who are representatives of the public 
will eliminate an unnecessary distinc¬ 
tion between public and industry di¬ 
rectors and will help ensure fair repre¬ 
sentation of issuers and investors on 
the Board. 

Comments Received From Members, 
Participants or Others 

No comments were solicited or re¬ 
ceived with respect to the subject rule 
change. 

Burden on Competition 

None. 

On or before May 19. 1978, or within 
such longer period (i) as the Commis¬ 
sion may designate up to 90 days of 
such date if it finds such longer period 
to be appropriate and publishes its 
reasons for so finding or (ii) as to 
which the above-mentioned self-regu¬ 
latory organization consents, the Com¬ 
mission will: 

(A) By order approve such proposed 
rule change, or 

(B) Institute proceedings to deter¬ 
mine whether the proposed rule 
change should be disapproved. 

Interested persons are invited to 
submit written data, views and argu¬ 
ments concerning the foregoing. Per¬ 
sons desiring to make written submis¬ 
sions should file 6 copies thereof with 


the Secretary of the Commission, 
Washington, D.C. 20549. Copies of the 
filing with respect to the foregoing 
and of all written submissions will be 
available for inspection and copying in 
the Public Reference Room, 1100 L 
Street NW., Washington, D.C. Copies 
of such filing will also be available for 
inspection and copying at the princi¬ 
pal office of the above-mentioned self- 
regulatory organization. All submis¬ 
sions should refer to the file number 
referenced in the caption above and 
should be submitted on or before May 
6, 1978. 

For the Commission by the Division 
of Market Regulation, pursuant to del¬ 
egated authority. 

Shirley E. Hollis, 
Assistant Secretary. 

April 10. 1978. 

Text of Pr oposed Rule Change (New 
language in italics): 

Article II 
Government 

BOARD OF DIRECTORS 


No member of allied member who 
has been elected a Director by the 
membership to three consecutive 
terms shall be eligible for election as a 
Director except after an interval of at 
least two years. For such purpose, 
election as a Governor of the Ex¬ 
change prior to 1972 shall not be 
taken into account. Effective May 1, 
1981 , no representative of the public 
who has been elected a Director by the 
membership to three consecutive terms 
shall be eligible for election as a Direc¬ 
tor except after an interval of at least 
two years. 

• • • • • 

[FR Doc. 78-9912 Filed 4-13-78; 8:45 ami 
[FUe No. 500-1] 

RESORTS INTERNATIONAL, INC 
Suspension of Trading 

April 7, 1978. 

It appearing to the Securities and 
Exchange Commission that the sum¬ 
mary suspension of trading in the se¬ 
curities of Resorts International, Inc. 
(Class B common^ being traded on a 
national securities exchange or other¬ 
wise is required in the public interest 
and for the protection of investors: 

Therefore, pursuant to Section 1200 
of the Securities Exchange Act of 
1934, trading in such securities on a 
national securities exhange or other¬ 
wise is suspended, for the period from 
3:15 p.m. (EST) on April 7. 1978 
through April 16. 1978. 
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By the Commission. 

Shirley E. Hollis, 
Assistant Secretary. 
[FR Doc. 78-9908 Filed 4-13-78; 8:45 ami 


[ 8010 - 01 ] 

[Release No. 34-14640; File No. SR-SCCP 
78-23 

STOCK CLEARING CORP. OF PHILADELPHIA 

< gulotory Organizations; Proposed Rule 
Chang# 

Pursuant to Section 19(b)(1) of the 
Securities Exchange Act of 1934, 15 
U.S.C. 78s(b)(l), as amended by Pub. 
L. No. 94-29, 16 (June 4, 1975), notice 
is hereby given that on March 23, 
1978, the above-mentioned self-regula¬ 
tory organization filed with the Secu¬ 
rities and Exchange Commission a 
proposed Rule change as follows: 

Sfatom#nt of th# Terms of Substonc# of th# 
Proposed Rule Chang# 

Stock Clearing Corporation of Phila¬ 
delphia ("SCCP") proposes a rule 
change which will eliminate account 
and minimum charges for members 
which subscribe to it only for the pur¬ 
pose of participation in the signature 
guarantee program, reduces OCC 
pledge fees from 70 cents per transac¬ 
tion to 35 cents, and provides an addi¬ 
tional fee not to exceed $100 per 
month for each special computer 
report whether printed or in tape 
form. 

Stot#m#nt of Ratit and Purpot# 

The purpose of the proposed rule 
change is to continue to unbundle 
clearing rates applicable to specific 

services. 

SCCP believes that the proposed 
rule change provides equitable alloca¬ 
tion of fees and charges in accordance 
with standards set forth in Section 
17A(b)(3)(D) of the Act. 

Formal comments from members 
were not solicited. 

SCCP believes that no burden on 
competition will be imposed by the 
proposed rule change. The proposed 
rate schedule does not discriminate be¬ 
tween marketplaces nor does it inhibit 
clearing interfaces. 

The foregoing rule change has 
become effective, pursuant to Section 
19(b)(3) of the Securities Exchange 
Act of 1934. At any time within sixty 
(60) days of the filing of such pro¬ 
posed rule change, the Commission 
may summarily abrogate such rule 
change if it appears to the Commis¬ 
sion that such action is necessary or 
appropriate in the public interest, for 
the protection of investors or other¬ 
wise in furtherance of the purposes of 
the Securities Exchange Act of 1934. 

Interested persons are invited to 
submit written data, views and argue- 


ments concerning the foregoing. Per¬ 
sons desiring to make written submis¬ 
sions should file six copies thereof 
with the Secretary of the Commission. 
Securities and Exchange Commission. 
Washington. D.C. 20549. Copies of the 
filing with respect to the foregoing 
and of all written submissions will be 
available for inspection and copying in 
the Public Reference Room, 1100 L 
Street NW.. Washington, D.C. Copies 
of such filing will also be available for 
inspection and copying at the princi¬ 
pal office of the above mentioned self- 
regulatory organization. 

All submissions should be submitted 
on or before May 6, 1978. 

For the Commission by the Division 
of Market Regulation, pursuant to del¬ 
egated authority. 

Shirley E. Hollis, 
Assistant Secretary. 

April 7, 1978. 

[FR Doc. 78-9910 Filed 4-13-78; 8:45 am] 


[ 8010 - 01 ] 

[Release No. 10196; 812-41651 

TRAVELERS INSURANCE CO. ET AL 

Application for an Crd#r of th# Act Approving 
Certain Off#rt of Exchange and for an 
Ord#r Granting Exemption* 

April 7, 1978. 

Notice is hereby given that the Trav¬ 
elers Insurance Co., a Connecticut 
stock insurance company ("the Travel¬ 
ers"), and the Travelers Fund B for 
Variable Contracts ("Account B"). the 
Travelers Fund B-l for Variable Con¬ 
tracts ("Account B-l"), the Travelers 
Fund A for Variable Annuities ("Ac¬ 
count A") and the Travelers Fund A-l 
for Variable Annuities ("Account A- 
1"), One Tower Square, Hartford, 
Conn. 06115, separate accounts of the 
Travelers registered as open-end man¬ 
agement investment companies under 
the Investment Company Act of 1940 
("Act") (hereinafter collectively re¬ 
ferred to as "Applicants") filed an ap¬ 
plication on July 29, 1977, and an 
amendment thereto on March 8. 1978, 
pursuant to section 11(a) of the Act 
for an order approving certain offers 
of exchange and pursuant to section 
17(f) and section 6(c) of the Act for an 
order exempting the Travelers, Ac¬ 
count A-l and Account B-l from the 
provisions of section 17(f) and Rule 
17f-2. All interested persons are re¬ 
ferred to the applications on file with 
the Commission for a statement of the 
representations contained therein 
which are summarized below. 

The Travelers is a stock insurance 
company chartered in 1864 by special 
act of the Connecticut General Assem¬ 
bly and has been continuously en¬ 
gaged in the insurance business since 
that time. The Travelers is a wholly- 


owned subsidiary of the Travelers 
Corp., also a Connecticut insurance 
company and the publicly-held parent 
of the Travelers group of companies. 

The Travelers Fund B for Variable 
Contracts, a diversified open-end man¬ 
agement company, established on 
June 10, 1968, is a facility through 
which the Travelers sets aside and in¬ 
vests assets attributable to certain 
variable annuity contracts. 

The Travelers Fund B-l for Variable 
Contracts, a diversified open-end man- 
agement company, established on 
April 24. 1974, is a facility through 
which the Travelers sets aside and in¬ 
vests assets attributable to certain 
variable annuity contracts. 

The Travelers Fund A for Variable 
Annuities, a diversified open-end man¬ 
agement company, originally named 
the Travelers Fund for Variable Annu¬ 
ities, was established on September 22, 
1967, and is a facility through which 
the Travelers sets aside and invests 
assets attributable to certain variable 
annuity contracts. 

The Travelers Fund A-l for Variable 
Annuities, a diversified open-end man¬ 
agement company, established on July 
29, 1974, is a facility through which 
the Travelers sets aside and invests 
assets attributable to certain variable 
annuity contracts. 

The Massachusetts Co., Inc., a 
wholly-owned subsidiary of the Travel¬ 
ers Corp., is a corporate trustee and it 
or its subsidiaries act as investment 
adviser or distributor of Massachusetts 
Fund, Freedom Fund, Inc., Indepen¬ 
dence Fund. Inc., Massachusetts Fund 
for Income, Ready Reserve Trust and 
the Massachusetts Fund for Tax- 
Exempt Income (herein collectively 
called the "Mass. Funds"). The Mass. 
Funds are registered under the Act as 
diversified open-end management in¬ 
vestment companies. 

Section 11(a) 

Section 11(a) of the Act makes it un¬ 
lawful for any registered open-end 
company or any principal underwriter 
therefor to make or cause to be made 
an offer to the holder of a security of 
such company or of any other open- 
end investment company to exchange 
his security for a security in the same 
or another such company on any basis 
other than the relative net asset 
values of the respective securities to 
be exchanged unless the terms of the 
offer have first been submitted to and 
approved by the Commission. 

Certain individual variable annuity 
contracts issued prior to December 26, 
1975, allowed for accumulation only in 
Account A and prior to May 1, 1976, in 
Account B and the General Account of 
the Travelers. The Applicants current¬ 
ly offer a group variable annuity con¬ 
tract which allows for accumulations 
in Account A and the General Account 
of the Travelers and individual vari- 
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able annuity contracts which allow for 
accumulations in Account A and Ac¬ 
count A-l, and in Account B and Ac¬ 
count B-l. The Applicants propose to 
permit transfers of all or any part of 
the Cash Value (the sum of the 
number of Accumulation Units cred¬ 
ited to the basic contract in each Ac¬ 
count multiplied by the then Accumu¬ 
lation Unit Value for that Account) to 
be transferred from one variable annu¬ 
ity contract described herein to any 
other variable annuity contract de¬ 
scribed herein. The transfer will be 
permitted without the imposition of a 
sales charge. 

The Applicants request an exemp¬ 
tion from the requirements of section 
11(a) to impose a reasonable transfer 
charge to cover the administrative 
costs of effecting the transfer from 
one contract to another. The transfer 
charge for each transfer will not 
exceed $20.51 which Applicants assert 
is the estimated average cost to pro¬ 
cess a transfer. The current transfer 
charge for effecting this transfer will 
be $5. 

The applicants have received exemp- 
tlve orders (Investment Company Act 
Release No. 9096 (December 24, 1975), 
and Investment Company Act Release 
No. 9153 (February 11. 1976)) which 
allow for the imposition of a $5 trans¬ 
fer charge when there Is a transfer be¬ 
tween Separate Accounts in the same 
contract. The Applicants request an 
amendment to these exemptive orders 
to impose a reasonable transfer charge 
which will not exceed $8.13 which Ap¬ 
plicants assert is the estimated cost to 
process a transfer. The current trans¬ 
fer charge for effecting this transfer is 
$5. 

Applicants assert that the transfer 
charge for these exchanges will be less 
than or approximate the actual ex¬ 
penses Involved in effecting such a 
transfer, and no part of the transfer 
charge will be used to compensate 
sales personnel. Furthermore. Appli¬ 
cants represent that the charge will be 
uniformly applied only to those par¬ 
ticipants who elect the transfer to pay 
for the administrative costs involved 
and, therefore, will not be discrimina¬ 
tory against those participants who do 
not make the election. 

The Applicants have received ex¬ 
emptions (Investment Company Act 
Release No. 9096 (December 24, 1975), 
and Investment Company Act Release 
No. 9153 (February 11. 1976)) from the 
requirements of section 11(a) to allow 
a shareholder of the Massachusetts 
Fund, Freedom Fund, Inc., Indepen¬ 
dence Fund, Inc., and Massachusetts 
Fund for Income to transfer his accu¬ 
mulated investment in any of these 
Funds to a variable annuity contract 
funded in Account A, Account A-l, Ac¬ 
count B or Account B-l at the net 
asset value without a sales charge but 
with the imposition of a transfer 


charge of $50 or 1.25 percent, whichev¬ 
er is lesser. The Applicants request an 
amendment to that order to include 
the Ready Reserve Trust and the Mas¬ 
sachusetts Fund for Tax-Exempt 
Income. Applicants believe it would be 
inappropriate to charge a shareholder 
of one of the Mass. Funds the sales 
charge for the exchange because no 
sales effort would be involved in such 
a transaction. However, there are ex¬ 
penses involved in effecting such a 
transfer and it would be unfair to ex¬ 
isting contract owners to allow these 
persons to transfer their accounts and 
avoid these expenses. Applicants 
assert that the transfer charge for the 
exchange will approximate the actual 
expenses involved in effecting such a 
transfer, and no part of the transfer 
charge will be used to compensate 
sales personnel. The charge will be 
uniformly applied only to those par¬ 
ticipants who elect the transfer to pay 
for the administrative costs involved 
and, therefore, will not be discrimina¬ 
tory against those participants who do 
not make the election. 

Section 17(f)(3) and Rule 17f-2 

Section 17(f)(3) of the Act provides 
that a registered management invest¬ 
ment company may maintain its secu¬ 
rities and similar investments in its 
own custody, but only in accordance 
with such rules and regulations or 
orders as the Commission may from 
time to time prescribe for the protec¬ 
tion of investors. Rule 17f-2(b) pro¬ 
vides. with certain exceptions, that all 
securities and similar investments 
must be deposited in the safekeeping 
of a bank or other company whose 
functions and physical facilities are 
supervised by federal or state author¬ 
ity. Rule 17f-2(d) provides that no 
more than five officers or employers 
of the investment company shall have 
access to such investments. 

The Travelers, Account A-l and Ac¬ 
count B-l request an order pursuant 
to section 17(f)(3) and, pursuant to 
section 6(c), an order of exemption 
from Rule 17f-2, to the extent neces¬ 
sary to permit not more than five offi¬ 
cers or responsible employees of the 
Travelers to have access to the assets 
of Account B-l and Account A-l on 
the grounds that adequate protection 
will be afforded to variable annuity 
contract owners. 

The assets of Account B-l and Ac¬ 
count A-l will be deposited with the 
Hartford National Bank Trust Co., 
Hartford, Conn., pursuant to the 
terms of safekeeping agreements. The 
Travelers is a substantial insurance 
company which is subject to regula¬ 
tion by the Connecticut Commissioner 
of Insurance, and which holds in its 
own vaults securities and other assets 
of substantial value. Applicants assert 
that officers and responsible employ¬ 
ees who will be designated to have 


access to the assets of Account B-l 
and Account A-l will be persons con¬ 
sidered qualified by the Travelers in 
the light of their employment record. 

Section 6(c) 

Section 6(c) authorizes the Commis¬ 
sion to exempt any person, security or 
transaction or any class or classes of 
persons, securities, or transactions, 
from the provisions of the Act and 
Rules promulgated thereunder if and 
to the extent that such exemption is 
necessary or appropriate in the public 
interest and consistent with the pro¬ 
tection of investors and the purposes 
fairly intended by the policy and pro¬ 
visions of the Act. 

Notice is further given that any in¬ 
terested person may not later than 
April 28. 1978, at 5:30 p.m., submit to 
the Commission in writing a request 
for a hearing on the matter accompa¬ 
nied by a statement as to the nature of 
his interest, the reason for such re¬ 
quest, and the issues, if any, of fact or 
law proposed to be controverted, or he 
may request that he be notified if the 
Commission should order a hearing 
thereon. Any such communication 
should be addressed: Secretary, Securi¬ 
ties and Exchange Commission, Wash¬ 
ington, D.C. 20549. A copy of such re¬ 
quest shall be served personally or by 
mail upon Applicants, at the address 
stated above. Proof of such service (by 
affidavit, or in the case of an attorney 
at law, by certificate) shall be filed 
contemporaneously with the request. 
As provided by Rule 0-5 of the rules 
and regulations promulgated under 
the Act, an order disposing of the ap¬ 
plication will be issued as of course fol¬ 
lowing April 28, 1978, unless the Com¬ 
mission thereafter orders a hearing 
upon request or upon the Commis¬ 
sion’s own motion. Persons who re¬ 
quest a hearing, or advice as to wheth¬ 
er a hearing is ordered, will receive 
notice of further developments in this 
matter, including the date of the hear¬ 
ing (if ordered) and any postpone¬ 
ments thereof. 

For the Commission, by the Division 
of Investment Management, pursuant 
to delegated authority. 

Shirley E. Hollis, 
Assistant Secretary. 

CFR Doc. 78-9909 Filed 4-13-78; 8:45 ami 


[ 4710 - 07 ] 

DEPARTMENT OF STATE 

[Public Notice CM 8/46] 

ADVISORY COMMITTEE ON TRANSNATIONAL 
ENTERPRISES 

M fHwg 

The Department of State Advisory 
Committee on Transnational Enter¬ 
prises will hold its tenth meeting on 
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Thursday, May 4 at 9:30 a.m. In Room 
B of the Pan American Health Organi¬ 
zation. 525 23rd Street NW., Washing¬ 
ton, D.C. The meeting will be open to 

the public. 

This meeting was originally sched¬ 
uled for April 27. However, unavoid¬ 
able scheduling conflicts encountered 
by Committee members required a 
postponement to May 4. 

The purpose of the meeting will be 
to discuss the ongoing work in interna¬ 
tional fora in regard to questionable 
payments, codes of conduct relating to 
transfer of technology and transna¬ 
tional enterprises, OECD investment 
package and transborder data flows. 
There will be discussion of the work of 
the United Nations Conference on Sci¬ 
ence and Technology, and consider¬ 
ation of proposed U.S. bilateral invest¬ 
ment treaties. The Advisory Commit¬ 
tee will also review the activities of its 
working groups since January. 

Requests for further information on 
the meeting should be directed to 
Richard Kauzlarich, Office of Invest¬ 
ment Affairs, Bureau of Economic and 
Business Affairs, Department of State, 
Washington, D.C. 20520. He may be 
reached by telephone 202-632-2728. 

Members of the public wishing to 
attend the meeting must contact Mr. 
Kauzlarich's office in order to arrange 
entrance to the Pan American Health 
Building. 

The Chairman will, as time permits, 
entertain oral comments from mem¬ 
bers of the public attending the meet¬ 
ing. 

Dated: April 7, 1977. 

Richard D. Kauzlarich, 
Executive Secretary. 

CFR Doc. 78-9915 Piled 4-13-78; 8:45 ami 


[4701-01] 

DEPARTMENT OF STATE 

[Public Notice (CM-8/411 

SHIPPING COORDINATING COMMITTEE 
Meeting 

The Shipping Coordinating Commit¬ 
tee (SHC) will conduct an open meet¬ 
ing at 9:30 a.m. on Wednesday, June 7, 
1978 in Room 8236 of the Department 
of Transportation. 400 Seventh Street 
SW., Washington, D.C. 

The purpose of the meeting is to fi¬ 
nalize preparations for the Conference 
on the Training and Certification of 
Seafarers, to be held in London from 
June 14 to July 7 under the auspices 
of the Intergovernmental Maritime 
Consultative Organization (IMCO). 
Specifically, the Shipping Coordinat¬ 
ing Committee will discuss U.S. posi¬ 
tions regarding the draft Convention 
on Training and Certification of Sea¬ 
farers which has been prepared in 
preparation for the Conference by the 


IMCO Subcommittee on Standards of 
Training Watchkeeping. 

Requests for further information on 
the meeting should be directed to Cap¬ 
tain R. A. Biller, U.S. Coast Guard (G- 
AIA/83), Washington. D.C. 20590. tele¬ 
phone 202-426-2280. 

The Chairman will entertain com¬ 
ments from the public as time permits. 

Dated: March 30, 1978. 

Carl Taylor, Jr., 
Acting Chairman, 

Shipping Coordinating Committee. 

CFR Doc. 78-9970 Filed 4-13-78; 8:45 ami 


[ 4701 - 01 ] 

[Public Notice CM-8/40] 

SHIPPING COORDINATING COMMITTEE, SUB¬ 
COMMITTEE ON SAFETY OF UFE AT SEA 

Meeting 

The working group on subdivision 
and stability of the Subcommittee on 
Safety of Life at Sea (SOLAS), a com¬ 
ponent of the Shipping Coordinating 
Committee (SHC). will conduct an 
open meeting at 9:30 a.m. on Tuesday, 
May 9, 1978 in Room 8334 of the De¬ 
partment of Transportation, 400 Sev¬ 
enth Street SW., Washington, D.C. 

The purpose of the meeting is to dis¬ 
cuss the preparation of documents for 
submittal at the 22nd Session of the 
Subcommittee on Subdivision, Stabil¬ 
ity and Load Lines of the Intergovern¬ 
mental Maritime Consultative Organi¬ 
zation (IMCO). 

Requests for further information 
should be directed to Mr. Edward H. 
Middleton, U.S. Coast Guard (G-M/ 
82), Washington, D.C. 20590, tele¬ 
phone 202-426-2170; or Mr. William A. 
Cleary, U.S. Coast Guard (G-MMT-5/ 
82), Washington, D.C. 20590, tele¬ 
phone 202-426-2188. 

The Chairman will entertain com¬ 
ments from the public as time permits. 

Dated: March 30, 1978. 

Carl Taylor, Jr., 
Acting Chairman, 

Shipping Coordinating Committee. 

CFR Doc. 78-9977 Filed 4-13-78; 8:45 am] 


[ 4810 - 22 ] 

DEPARTMENT OF THE TREASURY 

Custoru Sorvico 

PAPERMAKING MACHINES AND PARTS 
THEREOF FROM FINLAND 

Rocoipt of Countervailing Duty Petition and 
Initiation of Investigation 

AGENCY: United States Customs Ser¬ 
vice, Treasury Department. 

ACTION: Initiation of investigation. 

SUMMARY: This notice is to advise 
the public that a petition has been re¬ 


ceived and as a result an investigation 
is being started for the purpose of de¬ 
termining whether or not benefits are 
granted by the Government of Fin¬ 
land to manufacturers or exporters 
which constitute a bounty or grant. A 
preliminary determination will be 
made not later than August 9, 1978, 
and a final determination not later 
than February 9, 1979. 

EFFECTIVE DATE: April 14, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Mary S. Clapp, Duty Assessment Di¬ 
vision, United States Customs Ser¬ 
vice, 1301 Constitution Avenue NW., 

Washington, D.C. 20229, telephone 

202-566-5492. 

SUPPLEMENTARY INFORMATION: 
A petition was received in satisfactory 
fonn on February 9, 1978, alleging 
that payments or bestowals, conferred 
by the Government of Finland upon 
the manufacture or exportation of pa¬ 
permaking machines and parts thereof 
from Finland constitute the payment 
or bestowal or a bounty or grant 
within the meaning of section 303, 
Tariff Act of 1930, as amended (19 
U.S.C. 1303). Imports covered by this 
investigation are classifiable under 
items 668.0040 through 668.07, Tariff 
Schedules of the United States 
(TSUS). 

The petition alleged the bestowal of 
bounties or grants upon the paper- 
making machinery industry under a 
number of programs administered by 
the Government of Finland. As de¬ 
scribed by petitioner, they include: (1) 
insurance to reimburse manufacturers 
of exported items for production cost 
increases due to domestic inflation; (2) 
tax deferral on money placed in a re¬ 
serve fund which can be used for spe¬ 
cial purposes, including export promo¬ 
tion; (3) preferential export financing; 
(4) special tax concessions; (5) capital¬ 
ization of one papermaking machine 
manufacturer by the Finnish Govern¬ 
ment, which also provides guarantees 
on the firms' domestic and interna¬ 
tional loans under conditions not 
available to other firms; and (6) cost 
savings resulting from cooperative ef¬ 
forts undertaken by Finnish paper¬ 
making machine manufacturers, 
which cooperative efforts may be 
solely available to exporters. 

An allegation has also been made 
that low cost government loans to 
defray certain expenses incurred in ne¬ 
gotiations for export sales were avail¬ 
able to papermaking machine manu¬ 
facturers. Information from the Gov¬ 
ernment of Finland indicates that this 
program has not been utilized by 
Finnish papermaking machine manu¬ 
facturers. Further clarification of this 
program will be obtained during the 
course of the investigation. 

The rebate of the Finnish turnover 
tax upon export and the existence of 
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an Export Reserve Fund were also 
cited as additional programs which al¬ 
legedly confer “bounties or grants" 
upon the Finnish papermaking ma¬ 
chine industry. The Department has 
consistently held that the non-exces- 
sive rebate or remission of indirect 
taxes, directly related to an exported 
product, does not constitute a bounty 
or grant within the meaning of the 
law. There is no evidence before the 
Department that the turnover tax re¬ 
bates operate to confer bounties or 
grants on exports of the merchandise 
in question from Finland. Consistent 
with the guidelines set out by the U.S. 
Court of Customs and Patent Appeals 
in its decision in the Zenith case. Trea¬ 
sury will investigate whether the 
rebate or remission of the turnover 
tax exceeds the rate of tax. ( United 
States v. Zenith Radio Corporation, 
562 F. 2d 1209 (C.C.P.A. 1977), cert, 
granted, 46 U.S.L.W. 13511 (U.S. Feb¬ 
ruary 21, 1978).) 

It has been determined that the 
Export Reserve Fund has not been in 
existence since 1975 and that the fund 
was completely depleted at that time. 
No further investigation of this pro¬ 
gram will be conducted. 

Pursuant to section 303(aX4) of the 
Tariff Act of 1930, as amended (19 
U.S.C. 1303(a)(4)), the Department of 
the Treasury is required to issue a pre¬ 
liminary determination as to whether 
or not any bounty or grant is being 
paid or bestowed within the meaning 
of the statute within 6 months of the 
receipt, in satisfactory form, of a peti¬ 
tion alleging the payment of bestowal 
of a bounty or grant and a final deci¬ 
sion within 12 months of the receipt of 
such petition. 

Therefore, a preliminary determina¬ 
tion on this petition will be made not 
later than August 9,1978, as to wheth¬ 
er or not alleged payments or 
bestowals conferred by the Govern¬ 
ment of Finland upon the manufac¬ 
ture, production, or exportation of the 
above described merchandise consti¬ 
tute a bounty or grant within the 
meaning of section 303, Tariff Act of 
1930, as amended. A final determina¬ 
tion will be issued no later than Febru¬ 
ary 9,1979? 

This notice is published pursuant to 
section 303(aX3), Tariff Act of 1930, as 
amended (19 U.S.C. 1303(a)(3)). 

Pursuant to Reorganization Plan No. 
26 of 1950 and Treasury Department 
Order 190 Revision 15. March 16, 1978, 
the provisions of Treasury Depart¬ 
ment Order No. 165, revised, Novem¬ 
ber 2, 1954, and $ 159.4 7(c) of the Cus¬ 
toms regulations (19 CFR 159.47(c)), 
insofar as they pertain to the initi¬ 
ation of a countervailing duty investi¬ 
gation by the Commissioner of Cus¬ 
toms, are hereby waived. 

Robert H. Mundheim, 
General Counsel of the Treasury. 

April 10, 1978. 

[FR Doc. 78-9956 Filed 4-13-78; 8:45 ami 


[ 4510 - 29 ] 

[ 4830 - 01 ] 

DEPARTMENT OF THE TREASURY 

Inttmcri Revenue Service 

DEPARTMENT OF LABOR 

Pension and Wolfaro Benefit Programs 

[Prohibited Transaction Exemption 78-4] 

EMPLOY!E BENEFIT PLANS 

Exemption from the Prohibitions Respecting 
Transactions Involving the Profit-Sharing 
Trust Agreement of Skogman Construction 
Co. of Iowa 

AGENCIES: Department of the Trea¬ 
sury/In temal Revenue Service, De¬ 
partment of Labor 

ACTION: Grant of individual exemp¬ 
tion. 

SUMMARY: This exemption enables 
the Profit-Sharing Trust Agreement 
of Skogman Construction Co. of Iowa 
(the Trust) to sell three parcels of 
land to the employer Skogman Con¬ 
struction Co. of Iowa (Skogman). 

FOR FURTHER INFORMATION 
CONTACT: 

Kathleen A. Bauer, Internal Rev¬ 
enue Service, 1111 Constitution 
Avenue NW., Washington, D.C. 
20224, Attention: E:EP:PT:1, 202- 
566-6761 (this is not a toll-free 
number). 

SUPPLEMENTARY INFORMATION: 
On December 23, 1977, notice was pub¬ 
lished in the Federal Register (42 FR 
64493) of the pendency before the In¬ 
ternal Revenue Service and the De¬ 
partment of Labor (the Agencies) of 
the exemption from the taxes imposed 
by sections 4975(a) and (b) of the In¬ 
ternal Revenue Code of 1954 (the 
Code) by reason of sections 
4975(c)(1)(A) through (E) of the Code, 
and from the restrictions of sections 
406(a)(1), 406(b)(1) and 406(b)(2) of 
the Employee Retirement Income Se¬ 
curity Act of 1974 (the Act) for trans¬ 
actions described in an application 
submitted by Skogman. The notice set 
forth a summary of the facts and rep¬ 
resentations contained in the applica¬ 
tion for exemption and referred inter¬ 
ested persons to the application for a 
complete statement of the facts and 
representations. The application has 
been available for public inspection at 
the Agencies in Washington, D.C. The 
notice also Invited interested persons 
to submit comments on the requested 
exemption to the Internal Revenue 
Service. In addition, the notice stated 
that any interested person might 
submit a written request that a hear¬ 
ing be held relating to this exemption. 
No public comments and no request 
for a hearing were received by the Ser¬ 
vice. 


General Information 

The attention of interested persons 
is directed to the following: 

(1) The fact that a transaction is the 
subject of an exemption granted under 
section 4975(c)(2) of the Code and sec¬ 
tion 408(a) of the Act does not relieve 
a fiduciary or other party-in-interest 
or disqualified person from certain 
other provisions of the Act and the 
Code, including any prohibited trans¬ 
action provisions to which the exemp¬ 
tion does not apply and the general fi- 
duciary responsibility provisions of 
section 404 of the Act. which, among 
other things, require that a fiduciary 
discharge his/her duties respecting 
the plan solely in the interest of the 
participants and beneficiaries of the 
plan and in a prudent fashion in accor¬ 
dance with section 404(aXl)(B) of the 
Act; nor does it affect the requirement 
of section 401(a) of the Code that a 
plan must operate for the exclusive 
benefit of the employees of the em¬ 
ployer maintaining the plan and of 
their beneficiaries. 

(2) This exemption does not extend 
to transactions prohibited under sec¬ 
tion 4975(cXlXF) of the Code and sec¬ 
tion 406(bX3) of the Act. 

(3) This exemption is supplemental 
to, and not in derogation of, any other 
provisions of the Act and the Code, In¬ 
cluding statutory or administrative ex¬ 
emptions and transitional rules. Fur¬ 
thermore, the fact that a transaction 
is subject to an administrative or stat¬ 
utory exemption is not dispositive of 
whether the transaction is in fact a 
prohibited transaction. 

Exemption 

In accordance with section 4975(c)(2) 
of the Code and section 408(a) of the 
Act and the procedure set forth in 
Rev. Proc. 75-26, 1975-1 C.B. 722 and 
ERISA Procedure 75-1 (40 FR 18471, 
April 28, 1975) and based upon the 
entire record, the Agencies make the 
following determinations: 

(i) The exemption is administrative¬ 
ly feasible; 

(ii) It is in the interest of the plan 
and of participants and beneficiaries; 

(iii) It is protective of the rights of 
participants and beneficiaries of the 
plan. 

Accordingly, the following exemp¬ 
tion is hereby granted under the au¬ 
thority of section 4975(c)(2) of the 
Code and section 408(a) of the Act and 
in accordance with the procedures set 
forth in Rev. Proc. 75-26 and ERISA 
Procedure 75-1. 

Effective today, the taxes imposed 
under sections 4975 (a) and (b) of the 
Code, by reason of sections 
4975(cXl)(A) through (E) of the Code, 
and the restrictions of sections 
406(aXl), 406(b)(1) and 406(bX2) of 
the Act shall not apply to a transac¬ 
tion involving the sale of three parcels 
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of unimproved real property, referred 
to in the application as the Bindler, 
Wiley, and Schultze properties, sub¬ 
ject to the terms, conditions and rep¬ 
resentations set forth in the applica¬ 
tion. 

The availability of this exemption is 
subject to the expressed conditions 
that the material facts and representa¬ 
tions contained in the application are 
true and complete and that the appli¬ 
cation accurately describes all materi¬ 
al terms of the transaction contem¬ 
plated pursuant to the exemption. 

Signed at Washington, D.C., this 
11th day of April, 1978. 

Fred J. Ochs, 

Director , Employee Plans 

Division, 

Internal Revenue Service. 

Ian D. Lanoff, 

Administrator of Pension and 
Welfare Benefit Programs, 
Labor-Management Services 
Administration, Department 
of Labor. 

[FR Doc. 78-9950 Filed 4-13-78; 8:45 am] 


[7035-01] 

INTERSTATE COMMERCE 
COMMISSION 

[No. 367863 

AMERICAN BUS ASSOCIATION—PETITION FOR 
DECLARATORY ORDER—DEFINITION OF FOR 
HIRE TRANSPORTATION OF PASSENGERS 

AGENCY: Interstate Commerce Com¬ 
mission. 

ACTION: Notice of institution of a de¬ 
claratory order proceeding (change in 
procedural schedule). 

SUMMARY: Upon petition of the 
American Bus Association, this pro¬ 
ceeding was instituted by notice and 
order published in the Federal Regis¬ 
ter. Vol. 43. No. 63, at 13654. on March 
31, 1978. That notice is hereby correct¬ 
ed to show that any person intending 
to participate actively in this proceed¬ 
ing shall notify the Commission by 
filing an original and one copy of a 
statement of intent to participate, 
which shall also state the position in¬ 
tended to be taken. Statements must 
be filed on or before 20 days from pub¬ 
lication of this notice. The Office of 
Proceedings shall then prepare, and 
make available to all those who sub¬ 
mitted statements of intent to partici¬ 
pate. a list of the names and addresses 
of all parties to this proceeding, upon 
whom copies of all pleadings must be 
served. Opening statements of fact 
and argument by petitioner and any 
parties supporting petitioner will be 
due 20 days after service of the partici¬ 
pation list. Thirty days after that 
date statements of facts and argu¬ 
ment by any party in opposition are 


due, with reply by petitioner and any 
supporting party due 20 days there¬ 
after. 

ADDRESSES: Send notice of intent to 
participate and address to Office of 
Proceedings (Room 5342), Interstate 
Commerce Commission, Washington. 
D.C. 20423. 

FOR FURTHER INFORMATION 
CONTACT: 

Janice M. Rosenak, Deputy Director, 
or Harvey Gobetz, Assistant Deputy 
Director, Section of Rates. Office of 
Proceedings, Interstate Commerce 
Commission, Washington. D.C. 
20423, 202-275-7693 

Issued in Washington, D.C., April 4, 
1978. 

H. G. Homme, Jr. t 
Acting Secretary. 
[FR Doc. 78-9990 Filed 4-13-78; 8:45 am] 


[ 7035 - 01 ] 

[Notice No. 635] 

ASSIGNMENT OF HEARINGS 

April 11. 1978. 

Cases assigned for hearing, post¬ 
ponement, cancellation or oral argu¬ 
ment appear below and will be pub¬ 
lished only once. This list contains 
prospective assignments only and does 
not include cases previously assigned 
hearing dates. The hearings will be on 
the issues as presently reflected in the 
Official Docket of the Commission. An 
attempt will be made to publish no¬ 
tices of cancellation of hearings as 
promptly as possible, but interested 
parties should take appropriate steps 
to insure that they are notified of can¬ 
cellation or postponements of hearings 
in which they are interested. 

MC 125745 (Sub-No. 4). Ray D. Simmons, 
d.b.a. Simmons Trucking Co., is now as¬ 
signed for hearing May 18, 1978 (2 days) 
in Room 609, Federal Office Building, 911 
Walnut Street. Kansas City, MO. 

MC 134038 (Sub-No. 6). Majors Transit, Inc., 
now assigned May 22, 1978 at Louisville, 
KY, wUl be held in Room 635, Post Office 
Building. Sixth and Broadway. 
MC-F-13374, J. B. Hunt Transport, Inc.— 
Control and Merger—E. L. Reddish Trans¬ 
portation, Inc. and MC 135797 (Sub-No. 
84), J. B. Hunt Transport. Inc., now as¬ 
signed May 31. 1978 at Little Rock. AR. 
will be held in Room 2306, Federal Build¬ 
ing, 700 West Capitol. 

AB 43 (Sub-No. 38), Illinois Central Gulf 
Railroad Co. Abandonment Near Rosedale 
and Greenville, in Washington and Boli¬ 
var Counties, MS. now assigned June 5, 
1978 at Rosedale. MS. will be held in the 
Courtroom, Bolivar County Courthouse. 
MC 128879 (Sub-No. 25), C-B Truck Lines, 
Inc., now assigned May 31, 1978 at Austin, 
TX, will be held in Room 577. Federal 
Office Building, 300 East Eighth Street. 
MC 114416 (Sub-No. 8). Western Transport 
Crane <fe Rigging. Inc., now assigned June 
5. 1978 at Spokane, WA, will be held in 
Room 752. U.S. Courthouse. West-920 
Riverside. 


MC 142189 (Sub-No. 21). C. M. Bums, d.b.a. 
Western Trucking, now assigned June 12. 
1978 at Billings, MT, will be held in Room 
5000, Federal Building. 316 North 26th 
Street. 

MC 127738 (Sub-No. 7). Yellowstone Park 
Lines. Inc., now assigned June 14, 1978 at 
Billings, MT. will be held in Room 5000, * 
Federal Building, 316 North 26th Street. 

MC 115826 (Sub-No. 274). W. J. Digby. Inc. 
now being assigned July 11. 1978 (14 days) 
at Denver. CO in a hearing room to be 
later designated. 

MC 124947 (Sub-No. 83). Machinery Trans¬ 
ports. Inc., is now assigned for hearing 
July 11, 1978 (1 day) at Chicago. IL. at a 
location to be later designated. 

MC 531 (Sub-No. 351). Younger Brothers, 
Inc., is now assigned for hearing July 12, 
1978 (3 days) at Chicago. IL, at a location 
to be later designated. 

MC 120978 (Sub-No. 19), Reinhart Mayer. 
d.b.a. Mayer Truck Line, is now assigned 
for hearing July 17. 1978 (1 week) at 
Fargo, ND. at a location to be later desig¬ 
nated. 

MC 1515 (Sub-No. 7M1), Greyhound Lines, 
Inc. now being assigned June 26, 1978 (1 
week) at Phoenix, AZ in a hearing room to 
be later designated. 

MC 138882 (Sub-No. 14). Wiley Sanders. 
Inc., is now assigned for hearing June 6, 
1978 (1 day) at Nashville, TN, at a location 
to be later designated. 

MC 143621, Tennessee Steel Haulers. Inc., is 
now assigned for continued hearing June 
7, 1978 (3 days) at Nashville, TN. at a loca¬ 
tion to be later designated. 

MC 143691, Pony Express Courier Corp., is 
now assigned for hearing June 12, 1978 (1 
week) at Nashville, TN, at a location to be 
later designated. 

H. G. Homme, Jr., 
Acting Secretary. 
[FR Doc. 78-9992 Filed 4-13-78; 8:45 am) 


[ 7035 - 01 ] 

[Notice No. 636) 

ASSIGNMENT OF HEARINGS 

April 11, 1978. 

Cases assigned for hearing, post¬ 
ponement, cancellation or oral argu¬ 
ment appear below and will be pub¬ 
lished only once. This list contains 
prospective assignments only and does 
not include cases previously assigned 
hearing dates. The hearings will be on 
the issues as presently reflected in the 
Official Docket of the Commission. An 
attempt will be made to publish no¬ 
tices of cancellation of hearings as 
promptly as possible, but interested 
parties should take appropriate steps 
to insure that they are notified of can¬ 
cellation or postponements of hearings 
in which they are interested. 

Correction 1 

MC 82492 (Sub-No. 145), Michigan <& Ne¬ 
braska Transit Co., Inc. now being as- 


x This notice corrects the hearing date 
from July 1,^1978 to July 10, 1978 as pub¬ 
lished in the Federal Register of March 15, 
1978. 
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signed July 10. 1978 at the Offices of the 
Interstate Commerce Commission in 
Washington. DC for prehearing confer¬ 
ence, which is being postponed for May 1. 
1978. 

H. G. Homme, Jr., 
Acting Secretary. 
CFR Doc. 78-9989 Filed 4-13-78: 8:45 am] 


[7035-01] 

FILING OF RAIL MERGER APPLICATIONS 1 

AGENCY: Interstate Commerce Com¬ 
mission. 

ACTION: Instructions for filing rail 
merger applications. 

SUMMARY: The purpose of this doc¬ 
ument is to inform the public as to the 
procedures for filing rail merger appli¬ 
cations. 

FOR FURTHER INFORMATION 
CONTACT: 

G. M. Bober, Section of Finance, 
Office of Proceedings, Interstate 
Commerce Commission, Washing¬ 
ton, D.C. 20423. 202-275-7564. 

April 10. 1978. 

NOTICE TO THE PUBLIC: Section 
5(2) of the Interstate Commerce Act 
(Act) as amended by the Railroad Re¬ 
vitalization and Regulatory Reform 
Act requires this Commission to accept 
or reject a “rail merger application" 
within 30 days from the date it is filed 
with the Commission. 

So that the Commission may quickly 
identify “rail merger applications” and 
begin its analysis as soon as possible, a 
carrier or counsel filing such an appli¬ 
cation shall follow the following proce¬ 
dures: 

(1) Place the words: “Rail Merger 
Application" in red in the lower left 
hand comer of the envelope, and the 
upper right hand comer of the appli¬ 
cation. 

(2) Address a covering letter to the 
Secretary with a copy hand delivered, 
if practicable, directed to the Office of 
the Deputy Director, Finance, Room 
5417. 

H. G. Homme, Jr., 
Acting Secretary. 
CFR Doc. 78-9991 Filed 4-13-78: 8:45 am] 


’For purposes of this notice, rail merger 
applications include, among others, applica¬ 
tions for control, merger, control and 
merger, purchase, coordination, and consoli¬ 
dation. In addition, it embraces inconsistent 
applications, petitions for inclusion, track¬ 
age rights applications, and applications 
seeking Joint use or ownership. 


[7035-01] 

[Notice No. 57] 

MOTOR CARRIER TEMPORARY AUTHORITY 

APPLICATIONS 

March 5, 1978. 

The following are notices of filing of 
applications for temporary authority 
under section 210a(a) of the Interstate 
Commerce Act provided for under the 
provisions of 49 CFR 1131.3. These 
rules provide that an original and six 
(6) copies of protests to an application 
may be filed with the field official 
named in the Federal Register publi¬ 
cation no later than the 15th calendar 
day after the date the notice of the 
filing of the application is published in 
the Federal Register. One copy of the 
protest must be served on the appli¬ 
cant, or its authorized representative, 
if any. and the protestant must certify 
that such service has been made. The 
protest must identify the operating 
authority upon which it is predicated, 
specifying the “MC” docket and “Sub" 
number and quoting the particular 
portion of authority upon which it 
relies. Also, the protestant shall speci¬ 
fy the service it can and will provide 
and the amount and type of equip¬ 
ment it will make available for use in 
connection with the service contem¬ 
plated by the TA application. The 
weight accorded a protest shall be gov¬ 
erned by the completeness and perti¬ 
nence of the protestant's information. 

Except as otherwise specifically 
noted, each applicant states that there 
will be no significant effect on the 
quality of the human environment re¬ 
sulting from approval of its applica¬ 
tion. 

A copy of the application is on file, 
and can be examined at the Office of 
the Secretary, Interstate Commerce 
Commission, Washington, D.C., and 
also in the ICC Field Office to which 
protests are to be transmitted. 

Motor Carriers of Property 

No. MC 1459 (Sub-No. 9TA), filed 
March 17, 1978. Applicant: ROYAL 
MOTOR EXPRESS. INC., 240 
Harmon Avenue. Lebanon, OH 45036. 
Applicant’s representative: James 
Duvall, 220 West Bridge Street. 
Dublin, OH 43017. Authority sought 
to operate as a contract carrier , by 
motor vehicle, over irregular routes, 
transporting: Cellulose insulation and 
materials , equipment, and supplies 
used in the manufacture, sale, distri¬ 
bution. and application of cellulose in¬ 
sulation, between Lebanon, OH on the 
one hand, and, on the other, points in 
AL. GA. IL. IN, LA, KS. KY, MI. MO. 
NY, NC, OH, PA, TN, VA, WV, and 
WI, under a continuing contract, or 
contracts, with Air Maintenance, Inc., 
for 180 days. Applicant has also filed 
an underlying ETA seeking up to 90 
days of operating authority. Support¬ 


ing shipper(s): Air Maintenance. Inc., 
Peter M. Block. President, 240 
Harmon Avenue, Lebanon, OH 45038. 
Send protests to: Paul J. Lowry, Dis¬ 
trict Supervisory. Bureau of Oper¬ 
ations. Interstate Commerce Commis¬ 
sion. 5514-B Federal Building. 550 
Main Street, Cincinnati, OH 45202. 

No. MC 41406 (Sub-No. 66TA), filed 
March 17, 1978. Applicant: ARTIM 
TRANSPORTATION SYSTEM, INC., 
7105 Kennedy Avenue, P.O. Box 2176, 
Hammond. IN 46323. Applicant's rep- 
resentative: E. Stephen Heisley. 688 
Eleventh Street NW., No. 805, Wash¬ 
ington, DC 20001. Authority sought to 
operate as a common carrier , by motor 
vehicle, over irregular routes, trans¬ 
porting: Agricultural implements in • 
eluding , but not limited to, plows, 
planters , tedders and tillage tools, 
from the facilities of John Deere Plow 
& Planter Works at or near Moline, 
IL, to points in OH, PA, MI, KY. MD, 
NY, NJ, CT. and VA, for 180 days Ap¬ 
plicant has also filed an underlying 
ETA seeking up to 90 days of operat¬ 
ing authority. Supporting shipper(s): 
John Deere Plow & Planter Works, 
Conald J. Stange, Traffic Manager, 
501 Third Avenue. Moline, IL 61265. 
Send protests to: Patricia A. Roscoe, 
Transportation Assistant, Interstate 
Commerce Commission, Everett Mc¬ 
Kinley Dirksen Building, 219 South 
Dearborn Street, Room 1386, Chicago, 
IL 60604. 

No. MC 50069 (Sub-No. 523TA), filed 
March 17, 1978. Applicant: REFIN¬ 
ERS TRANSPORT & TERMINAL 
CORP., 445 Earlwood Avenue. Oregon, 
OH 43616. Applicant's representative: 
William P. Fromm (same address as 
applicant). Authority sought to oper¬ 
ate as a common carrier , by motor ve¬ 
hicle, over irregular routes, transport¬ 
ing: Asphalt, in bulk, in tank vehicles, 
from Cleveland, OH. to points in AR, 
FL, KY, IA. LA, KS. ME. MI. MS, MO, 
MN. NE. NH, NC, ND. OK, SC, SD, 

VT. VA, WI. WV. and TX. for 180 

days. Supporting shippers): Unique 
Paving Materials Corp., 3993 East 93rd 
Street. Cleveland. OH 44105. Send pro¬ 
tests to: Keith D. Warner, District Su¬ 
pervisor. Bureau of Operations, Inter¬ 
state Commerce Commission. 313 Fed¬ 
eral Office Building, 234 Summit 
Street, Toledo, OH 43604. 

No. MC 51146 (Sub-No. 574TA) (Cor¬ 
rection), filed December 23. 1978, and 

published in the Federal Register 

issue of March 14, 1978, and repub¬ 
lished as corrected this issue. Appli¬ 
cant: SCHNEIDER TRANSPORT, 
INC., P.O. Box 2298, 2661 South 
Broadway, Green Bay. WI 54306. Ap¬ 
plicant's representative: Wayne Down¬ 
ing (same address as applicant). Au¬ 
thority sought to operate as a common 
carrier , by motor vehicle, over irregu¬ 
lar routes, transporting: Cheese, cheese 
products, synthetic cheese, and matcri- 
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als and supplies used In their manu¬ 
facture from points In WI. to points In 
Barry, Jasper, Lawrence, and Newton 
Counties, MO, and points In OK and 
TX, for 180 days. Applicant has also 
filed an underlying ETA seeking up to 
90 days of operating authority. Sup¬ 
porting shipper: L. D. Schreiber, 
Cheese Company, Inc., P.O. Box 610, 
Green Bay, WI 54305 (Robert Buch- 
berger\ Send protests to: Gail Daugh¬ 
erty. t ransportation Assistant, Inter¬ 
state Commerce Commission, Bureau 
of Operations. U.S. Federal Building 
and Courthouse, 517 East Wisconsin 
Avenue. Room 619, Milwaukee. WI 
53202. The purpose of this republica¬ 
tion is to correct the territorial de¬ 
scription. 

No. MC 69397 (Sub-No. 34TA), filed 
March 22, 1978. Applicant: JAMES H. 
HARTMAN & SON, INC., P.O. ifox 
85. U,S. Route 13, Pocomoke City, MD 
21851. Applicant’s representative: 
Wllmer B. Hill, 666 11th Street NW.. 
Suite 805, Washington, DC 20001. Au¬ 
thority sought to operate as a common 
carrier, by motor vehicle, over irregu¬ 
lar routes, transporting: Lumber, treat¬ 
ed lumber, ties, poles, piles, fence posts, 
and wooden pallets, from the facilities 
of Potomac Supply Corp. at Kinsale, 
VA, to points east of the Mississippi 
River, for 180 days. Applicant has also 
filed an underlying ETA seeking up to 
90 days of operating authority. Sup¬ 
porting shippers): Potomac Supply 
Corp., Kinsale, VA. Send protests to: 
W. C. Hersman, District Supervisor, 
Interstate Commerce Commission, 
12th and Constitution Avenue NW., 
Room 1413, Washington, DC. 

No. MC 85934 (Sub-No. 75TA) (Cor¬ 
rection). filed March 22, 1978. and 
published in the Federal Register 
issue of March 23, 1978. and repub¬ 
lished as corrected this issue. Appli¬ 
cant: MICHIGAN TRANSPORTA¬ 
TION CO., 3601 Wyoming Avenue, 
Dearborn, MI 48120. Applicant’s repre¬ 
sentative: Martin J. Leavitt. 22375 
Haggerty Road, P.O. Box 400, North- 
ville, MI 48167. Authority sought to 
operate as a common carrier, by motor 
vehicle, over irregular routes, trans¬ 
porting: Expanded plastic products 
(except in bulk) from the facilities of 
the Dow Chemical Co., at or near Mid¬ 
land. M3. Magnolia, AR, and Pevely, 
MO, to points in the United States on 
and east of U.S. Hwy 85. for 180 days. 
Applicant has also filed an underlying 
*TA seeking up to 90 days of operat¬ 
ing authority. Supporting shipper(s): 
Dow Chemical, U.S.A.. P.O. Box 36000, 
Strongsville. OH 44136, Louis Stock, 
Traffic Manager. Send protests to: 
Ttaothy S. Quinn, District Supervisor, 
interstate Commerce Commission, 
Bureau of Operations, 604 Federal 
Building and U.S. Courthouse, 231 
rf™ Lafayette Boulevard, Detroit, MI 
48226. The purpose of this republica¬ 


tion is to indicate the correct support¬ 
ing shipper and to also show the cor¬ 
rect office where protests will be sent. 

No. MC 87205 (Sub-No. 5TA), filed 
March 22, 1978. Applicant: PERKINS 
TRUCKING CO., INC., 250 Miller 
Street, Hicksville, NY 11801. Appli¬ 
cant’s representative: Edward L. 
Nehez, 167 Fairfield Road, Fairfield, 
NJ 07006. Authority sought to operate 
as a common carrier, by motor vehicle, 
over irregular routes, transporting: 
General commodities (except those of 
unusual value, classes A and B explo¬ 
sives. household goods as defined by 
the Commission, commodities in bulk, 
and those requiring special equip¬ 
ment), between the terminal of B & H 
Despatch. Inc., at West Springfield, 
MA, and the CT-MA boundary at or 
near Thompsonville, CT, for 180 days. 
Applicant has also filed an underlying 
ETA seeking up to 90 days of operat¬ 
ing authority. Supporting shipper(s): 
There are approximately (16) state¬ 
ments of support attached to the ap¬ 
plication which may be examined at 
the Interstate Commerce Commission 
in Washington, DC, or copies thereof 
which may be examined at the field 
office named below. Send protests to: 
Maria B. Kejss, Transportation Assis¬ 
tant. Interstate Commerce Commis¬ 
sion, 26 Federal Plaza, New York, NY 
10007. 

No. MC 107496 (Sub-No. 1134TA), 
filed March 22, 1978. Applicant: RUAN 
TRANSPORT CORP., 3200 Ruan 
Center. 666 Grand Avenue, Des 
Moines, LA 50309. Applicant’s repre¬ 
sentative: E. Check (same address as 
applicant). Authority sought to oper¬ 
ate as a common carrier, by motor ve¬ 
hicle, over irregular routes, transport¬ 
ing: Liquid sugar, high fructose com 
syrup, com syrup and blends of liquid 
sugar with high fructose com syrup or 
with com syrup, from Supreme, LA. to 
all points in the United States (except 
AK and HI), for 180 days. Supporting 
shippers): Supreme Sugar Co., Inc., 
320 One Shell Square. New Orleans. 
LA 70139. Send protests to: Herbert 
W. Allen, District Supervisor, Bureau 
of Operations, Interstate Commerce 
Commission, 518 Federal Building, Des 
Moines, IA 50309. 

No. MC 107496 (Sub-No. 1135TA), 
filed March 22, 1978. Applicant: RUAN 
TRANSPORT CORP., 3200 Ruan 
Center, 666 Grand Avenue, Des 
Moines, IA 50309. Applicant’s repre¬ 
sentative: E. Check (same address as 
applicant). Authority sought to oper¬ 
ate as a common carrier, by motor ve¬ 
hicle, over irregular routes, transport¬ 
ing: Ground clay (in bulk, in hopper 
tank vehicles), from Casper. WY. to 
St. Bernard, OH, for 180 days. Appli¬ 
cant has also filed an underlying ETA 
seeking up to 90 days of operating au¬ 
thority. Supporting shippers): The 
Procter & Gamble Manufacturing Co.. 


P.O. Box 599, Cincinnati, OH 45201. 
Send protests to: Herbert W. Allen, 
District Supervisor, Bureau of Oper¬ 
ations. Interstate Commerce Commis¬ 
sion, 518 Federal Building. Des 
Moines, IA 50309. 

No. MC 107496 (Sub-No. 1137TA), 
filed March 22. 1978. Applicant: RUAN 
TRANSPORT CORP., 3200 Ruan 
Center, 666 Grand Avenue, Des 
Moines, IA 50309. Applicant’s repre¬ 
sentative: E. Check (same address as 
applicant). Authority sought to oper¬ 
ate as a common carrier, by motor ve¬ 
hicle, over irregular routes, transport¬ 
ing: Liquid fertilizer solutions (in 
bulk, in tank vehicles), from Blair, NE, 
to points in TX, for 180 days. Support¬ 
ing shipper(s): Terra Chemical Inter¬ 
national, Inc., P.O. Box 1828, Sioux 
City. IA 51102. Send protests to: Her¬ 
bert W. Allen, District Supervisor, 
Bureau of Operations. Interstate Com¬ 
merce Commission, 518 Federal Build¬ 
ing, Des Moines. IA 50309. 

No. MC 107818 (Sub-No. 89TA), filed 
March 22, 1978. Applicant: GREEN- 
STEIN TRUCKING CO., 280 N.W., 
12th Avenue, P.O. Box 608, Pompano 
Beach, FL 33061.Applicant’s represent¬ 
ative: Martin Sack, Jr., 1754 Gull Life 
Tower, Jacksonville, FL 32207. Author¬ 
ity sought to operate as a common 
carrier, by motor vehicle, over irregu¬ 
lar routes, transporting: Candy, con¬ 
fectionery products and foodstuffs, in 
vehicles equipped with mechanical 
temperature controls, from the facili¬ 
ties of Standard Brands Confection¬ 
ery, a Division of Standard Brands. 
Inc., located within the Chicago com¬ 
mercial zone, to Morrow, GA, and 
Jacksonville. FL, for 180 days. There is 
no environmental impact involved in 
this application. Applicant has also 
filed an underlying ETA seeking up to 
90 days of operating authority. Sup¬ 
porting shippers): Standard Brands 
Confectionery, Division of Standard 
Brands, Inc., 3401 Mt. Prospect Road, 
Franklin Park, IL 60131. Send protests 
to: Donna M. Jones, Transportation 
Assistant, Interstate Commerce Com¬ 
mission. Monterey Building, Suite 101, 
8410 N.W., 53rd Terrace, Miami. FL 
33166. 

No. MC 111310 (Sub-No. 28TA). filed 
March 21, 1978. Applicant: BEER 
TRANSIT, INC., P.O. Box 352, Black 
River Falls, WI 54615. Applicant’s rep¬ 
resentative: Wayne W. Wilson, 150 E. 
Gilman Street, Madison, WI 53703. 
Authority sought to operate as a 
common carrier, by motor vehicle, 
over irregular routes, transporting: 
Wood products, built up wood and 
mineral core products, compressed 
wood products, built up compressed 
wood and mineral core products lami¬ 
nated with high or low pressure lami¬ 
nates and accessories and parts for 
the above described commodities, from 
Algoma, WI, to points in and east of 
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ND. SD, NE, CO, OK, and TX, for 180 
days. Applicant has also filed an un¬ 
derlying ETA seeking up to 90 days of 
operating authority. Supporting 
shipper(s): Algoma Hardwoods, Inc. 
1001 Perry Street, Algoma, WI 54201. 
Send protests to: Ronald A. Morken, 
District Supervisor, Interstate Com¬ 
merce Commission, 139 W. Wilson 
Street, Room 202, Madison, WI 53703. 

No. MC 115322 (Sub-No. 140TA), 
filed March 22, 1978. Applicant: 

REDWING REFRIGERATED, INC., 
9831 S. Orange Avenue, P.O. Box 
10177, Taft, FL 32809. Applicant's rep¬ 
resentative: L. W. Fincher, P.O. Box 
426, Tampa, FL 33601. Authority 
sought to operate as a common carri¬ 
er, by motor vehicle, over irregular 
routes, transporting: (1) Paper articles, 
polyethylene articles, packaging and 
bagging materials and supplies , from 
the plantsite and storage facilities of 
Jemco Packaging Products, Inc., at 
Jackson, TN, to points in FL, GA, SC, 
NC, VA, MD. DC, DE. NJ, PA, NY, RI, 
CT, MA, VT, NH, ME, and AL; (2) Pal¬ 
lets used in transporting of the above 
materials, from the above destination 
states to Jackson. TN, for 180 days. 
Applicant has also filed an underlying 
ETA seeking up to 90 days of operat¬ 
ing authority. Supporting shipper(s): 
Jemco Packaging Products, Inc., Bon- 
wood Industrial Center. Jackson, TN 
38301. Send protests to: G. H. Fauss, 
Jr., District Supervisor, Bureau of Op¬ 
erations, Interstate Commerce Com¬ 
mission, Box 35008, 400 West Bay 
Street, Jacksonville, FL 32202. 

No. MC 115931 (Sub-No. 55TA), filed 
March 17, 1978. Applicant: BEE LINE 
TRANSPORTATION, INC., P.O. Box 
3987, Missoula, MT 59801. Applicant’s 
representative: Robert N. Maxwell, 
P.O. Box 2471, Fargo, ND 58102. Au¬ 
thority sought to operate as a common 
carrier , by motor vehicle, over irregu¬ 
lar routes, transporting: Semi-trailers , 
dump trailers and dump trailer bodies 
(except those designed to be drawn by 
passenger automobiles), from the fa¬ 
culties of Ravens Metal Products. Inc., 
at or near Dover, OH and Elizabeth, 
WV, to points in the United States in 
and west of WI. IL, MO. OK. and TX, 
for 180 days. Applicant has also fUed 
an underlying ETA seeking up to 90 
days of operating authority. Support¬ 
ing shipper(s): James H. Furr, Pur¬ 
chasing Agent, Ravens Metal Prod¬ 
ucts, Inc., P.O. Box 1385, Parkersburg, 
WV 26101. Send protests to: Paul J. 
Labane, District Supervisor, Interstate 
Commerce Commission, 2602 First 
Avenue North, BUlings. MT 59101. 

No. MC 117730 (Sub-No. 21TA). filed 
March 20, 1978. Applicant: KOU- 
BENEC MOTOR SERVICE, INC., 
Route 47, Huntely, IL 60142. Appli¬ 
cant's representative: Albert A. 
Andrin, 180 North LaSaUe Street. Chi¬ 
cago, IL 60601. Authority sought to 


operate as a common carrier by motor 
vehicle, over irregular routes, trans¬ 
porting: Pickles, pickled tomatoes, sau¬ 
erkraut and pickle relish (except com¬ 
modities in bulk), from Claussen 
Pickle Co., a subsidiary of Oscar 
Mayer <fe Co., Woodstock, IL, to points 
in CT, MA, MD. PA. NJ. and NY, for 
180 days. Applicant has also filed an 
underlying ETA seeking up to 90 days 
of operating authority. Supporting 
shipper: Oscar Mayer & Co.. Inc., Dale 
N. Gillings, assistant general traffic 
manager. P.O. Box 7188, Madison. WI 
53707. Send protests to: Patricia A. 
Roscoe, Transportation Assistant. 
I.C.C., Everett McKinley Dirksen 
Building, 219 South Dearborn Street, 
Room 1386, Chicago, IL 60604. 

No. MC 119789 (Sub-No. 407TA) 
(correction), filed December 27, 1977, 
and published in the Federal Regis¬ 
ter issue of March 15. 1978, and re¬ 
published as corrected this issue. Ap¬ 
plicant: CARAVAN REFRIGERATED 
CARGO. INC., P.O. Box 6188. Dallas. 
TX 75222. Applicant's representative: 
James K. Newbold, Jr., P.O. Box 6188, 
Dallas, TX 75222. Authority sought to 
operate as a common carrier , by motor 
vehicle, over irregular routes, trans¬ 
porting: (1) Paint, in containers, from 
Ennis. TX to points in AL. AR, CO, 
FL, GA, ID, IA, KS, KY, LA, MS, MO, 
NE, NM, NC. ND, OK, SC, SD, TN, 
VA, and WY, (2) materials, equipment, 
and supplies used in the manufacture 
and distribution of paint from points 
in AL, AR, CO. FL. GA. ID, IA, KS, 
KY, LA, MS. MO, ME, NM. NC. ND. 
OK, SC. SD, TN, VA, and WY to 
Ennis, TX, for 180 days. Supporting 
shippers): Ennis Paint Manufactur¬ 
ing, Inc., P.O. Box 6, Ennis, TX 75119. 
Send protests to: Opal M. Jones, 
Transportation Assistant, Interstate 
Commerce Commission, 1100 Com¬ 
merce Street, Room 13C12, Dallas, TX 
75242. The purpose of this republica¬ 
tion is to correct the territorial de¬ 
scription. 

No. MC 119789 (Sub-No. 439TA), 
filed March 22, 1978. Applicant: 

CARAVAN REFRIGERATED 

CARGO, INC., P.O. Box 6188, Dallas, 
TX 75222. Applicant's representative: 
James K. Newbold, Jr. (same address 
as applicant). Authority sought to op¬ 
erate as a common carrier , by motor 
vehicle, over irregular routes, trans¬ 
porting: Canned goods, (except frozen 
and except in bulk), from the Joan of 
Arc facilities at or near Hoopeston and 
Princeville, IL. to points in GA, from 
the Joan of Arc facility at or near St. 
Francisville, LA, to points in IL, for 
180 days. Applicant has also filed an 
underlying ETA seeking up to 90 days 
of operating authority. Supporting 
shippers): Joan of Arc Co., Inc, 2231 
West Altorfer Drive, Peoria, IL 61614. 
Send protests to: Opal M. Jones, 
Transportation Assistant, Interstate 


Commerce Commission, 1100 Com¬ 
merce Street, Room 13C12, Dallas, TX 
75242. 

No. MC 116004 (Sub-No. 47TA), filed 
March 22, 1978. Applicant: TEXAS 
OKLAHOMA EXPRESS. INC., P.O. 
Box 47112, Dallas, TX 75247. Applj. 
cant's representative: Doris Hughes, 
P.O. Box 47112. Dallas. TX 75247. Au¬ 
thority sought to operate as a common 
carrier , by motor vehicle, over regular 
routes, transporting: General commod¬ 
ities (except those of unusual value, 
classes A and B explosives, household 
goods as defined by the Commission, 
commodities in bulk or those requiring 
special equipment), serving between 
Lawton, OK, and Oklahoma City. OK, 
as off-route point in connection with 
regular route authority as shown in 
MC 116004 and applicable subs, for 
180 days. Applicant has also filed an 
underlying ETA seeking up to 90 days 
of operating authority. Supporting 
shippers): There are approximately 
12 statements of support attached to 
the application which may be exam¬ 
ined at the Interstate Commerce Com¬ 
mission in Washington, DC, or copies 
thereof which may be examined at the 
field office named below. Send pro¬ 
tests to: Opal M. Jones, Transporta¬ 
tion Assistant, Interstate Commerce 
Commission, Room 13C12, 1100 Com¬ 
merce Street, Dallas, TX 75242. 

No. MC 119988 (Sub-No. 135TA), 
filed March 22, 1978. Applicant: 

GREAT WESTERN TRUCKING CO., 
INC., Hwy 103 East. P.O. Box 1384, 
Lufkin, TX 75901. Applicant's repre¬ 
sentative: Clayton Binion, 1108 Conti¬ 
nental Life Building, Fort Worth. TX 
76102. Authority sought to operate as 
a common carrier, by motor vehicle, 
over irregular routes, transporting: 
Water heaters, boilers, glass lined 
tanks and garbage disposals, from 
Kankakee, IL, to TX, AR, OK. and 
LA, for 180 days. Applicant has also 
filed an underlying ETA seeking up to 
90 days of operating authority. Sup¬ 
porting shippers): A. O. Smith Corp., 
P.O. Box 28, Kankakee. IL 60901. Send 
protests to: John F. Mensing, District 
Supervisor, Interstate Commerce Com¬ 
mission, 8610 Federal Building. 515 
Rusk Avenue, Houston. TX 77002. 

No. MC 123255 (Sub-No. 147TA), 
filed March 22, 1978. Applicant: B & L 
MOTOR FREIGHT. INC., 140 Everett 
Avenue, Newark, OH 43055. Appli' 
cant's representative: C. F. Schnee. Jr. 
(same address as applicant). Authority 
sought to operate as a common carri¬ 
er, by motor vehicle, over irregular 
routes, transporting: Chemicals and 
plastic products (other than expand¬ 
ed), from the facilities of Dow Chemi¬ 
cal Co. at or near Midland, Ml. to 
points in CT, DE, IL, IN, ME. MD, 
MA, NH, NJ, NY, OH. PA, RI, VT, VA, 
and WV, for 180 days. Applicant has 
also filed an underlying ETA seeking 
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up to 90 days of operating authority. 
Supporting shipper(s): Dow Chemical 
Co.. 690 Building, Midland, MI 48640. 
Send protests to: Prank L. Calvary, 
District Supervisor, Interstate Com¬ 
merce Commission, 220 Federal Build¬ 
ing and U.S. Courthouse, 85 Marconi 
Boulevard, Columbus, OH 43215. 

No. MC 123255 (Sub-No. 149TA), 
filed March 17, 1978. Applicant: B & L 
MOTOR FREIGHT, INC., 140 Everett 
Avenue. Newark, OH 43055. Appli¬ 
cant’s representative: C. F. Schnee, Jr. 
(same address as applicant). Authority 
sought to operate as a common carri¬ 
er , by motor vehicle, over irregular 
routes, transporting: Malt beverages, 
from Eden. NC, to points in the 
United States in and east of MN, IA, 
MO, AR, and LA; materials, supplies, 
and equipment used in the manufac¬ 
ture, sale, and distribution of malt 
beverages, and returned empty malt 
beverage*containers (except commod¬ 
ities in bulk), from points in the 
United States in and east of MN, IA, 
MO, AR, and LA, to Eden, NC, and 
malt beverages, from Milwaukee, WI. 
and South Voiney, NY, to Eden, NC, 
for 180 days. Applicant has also filed 
an underlying ETA seeking up to 90 
days of operating authority. Support¬ 
ing shippers): Miller Brewing Co.. 
3939 West Highland Boulevard, Mil¬ 
waukee, WI 53208. Send protests to: 
Prank L. Calvary, District Supervisor, 
Interstate Commerce Commission, 220 
Federal Building and U.S. Courthouse, 
85 Marconi Boulevard, Columbus, OH 
43215. 

No. MC 123476 (Sub-No. 33TA). filed 
March 22, 1978. Applicant: CURTIS 
TRANSPORT. INC., 3616 Jeffco Bou¬ 
levard. P.O. Box 338, Arnold, MO 
63010. Applicant’s representative: 
David G. Dimit (same address as appli¬ 
cant). Authority sought to operate as 
a common carrier , by motor vehicle, 
over irregular routes, transporting: 
Plastic articles (except in bulk, in tank 
vehicles), from the facilities of Mobile 
Chemical Co., Plastics Division, Frank¬ 
fort, IL, to all points in the States of 
IA. MI, NE, ND, and SD, for 180 days. 
Applicant has also filed an underlying 
ETA seeking up to 90 days of operat¬ 
ing authority. Supporting shipper(s): 
Mobil Chemical Co., Plastics Division. 
Macedon, NY 14502. Send protests to: 

P. Werthmann, District Supervisor, 
Interstate Commerce Commission, 
Bureau of Operations. 210 North 12th 

sliof’ Room 1465 ’ St ' houis ' MO 

No. MC 127840 (Sub-No. 56TA) 
(amendment). Applicant: MONTGOM¬ 
ERY TANK LINES. INC., 17550 Fritz 
Drive, P.O. Box 382, Lansing, IL 60438. 
Applicant's representative: William H. 
Towle. 180 North LaSalle Street, Chi¬ 
cago, IL 60601. Authority sought to 
°<*fate as a common carrier , by motor 
vehicle, over irregular routes, trans¬ 


porting: Edible lard, in bulk, from 
Austin, MN, to Kansas City, MO for 
180 days. Supporting shipper: Geo. A. 
Hormel & Co., Mark E. Matthews, Su¬ 
pervisor, Motor Carrier Services, P.O. 
Box 800, Austin, MN 55912. By order 
dated March 27, 1978, Division 2, 
acting as an Appellate Division, grant¬ 
ed applicant's petition to reflect 
Kansas City, MO as the destination 
point in lieu of Kansas City, KS, as 
originally published in the Federal 
Register on October 25, 1977. Any in¬ 
terested party may file a petition for 
reconsideration within 30 days from 
the date this notice is published. Send 
petitions for reconsideration to: The 
Secretary, Interstate Commerce Com¬ 
mission, Washington. DC 20423. 

No. MC 133219 (Sub-No. 22TA), filed 
March 22, 1978. Applicant: NEBRAS¬ 
KA BULK TRANSPORTS, INC., P.O. 
Box 215, Bennet, NE 68317. Appli¬ 
cant’s representative: Bradford E. 
Kistler. P.O. Box 82028, Lincoln, NE 
68501. Authority sought to operate as 
a common carrier, by motor vehicle, 
over irregular routes, transporting: 
Liquid feed and liquid feed supple¬ 
ments (in bulk, in tank vehicles), from 
the faculties of Feed Service Corp. at 
or near Crete, NE. to points in CA, UT, 
ID, AR, and IL, for 180 days. Appli¬ 
cant has also fUed an underlying ETA 
seeking up to 90 days of operating au¬ 
thority. Supporting shipperis): Larry 
StaUard, Manager of Transportation, 
Feed Service Corp., Crete, NE 68333. 
Send protests to: Max H. Johnston, 
District Supervisor, 285 Federal Build- 
ing and Courthouse, 100 Centennial 
MaU North, Lincoln, NE 68508. 

No. MC 136786 (Sub-No. 134TA), 
fUed March 22, 1978. Applicant: 

ROBCO TRANSPORTATION. INC., 
4333 Park Avenue. Des Moines, IA 
50321. Applicant’s representative: 
Stanley C. Olsen. Jr.. 7525 MitcheU 
Road, Eden Prairie. MN 55344. Au¬ 
thority sought to operate as a common 
carrier by motor vehicle, over irregu¬ 
lar routes, transporting: Adhesives 
(except in bulk), in vehicles equipped 
with mechanical heating and/or re¬ 
frigeration, from Camden, NJ, to 
points in IL, IN. IA, KS. MN. MO. NE, 
ND. SD, OK, and WI, for 180 days. 
Supporting shipperis): General Felt 
Industries. Inc., Park 80 Plaza West- 
One, Saddle Brook, NH 07662. Send 
protests to: Herbert W. Allen. District 
Supervisor, Bureau of Operations, In¬ 
terstate Commerce Commission, 518 
Federal Building, Des Moines, LA 
50309. 

No. MC 139460 (Sub-No. 27TA), fUed 
March 22. 1978. Applicant: FORT 
EDWARD EXPRESS CO.. INC., 
Route 9, Saratoga Road. Fort Edward, 
NY 12828. Authority sought to oper¬ 
ate as a common carrier , by motor ve¬ 
hicle. over irregular routes, transport¬ 
ing: Calcium carbonate (in bulk, in 


tank vehicles), from Swan ton, VT, to 
Sangerfield and Gouvernour, NY, for 
180 days. Applicant has also filed an 
underlying ETA seeking up to 90 days 
of operating authority. Supporting 
shipperis): Swan ton Limestone, 50 
Jewett Street, Swan ton, VT. Send pro¬ 
tests to: Robert A. Radler, District Su¬ 
pervisor, P.O. Box 1167, Albany. NY 
12201. 

No. MC 139468 (Sub-No. 26 TA), f iled 
March 22, 1978. Applicant: INTERNA¬ 
TIONAL CONTRACT CARRIERS. 
INC., 6534 Gessner Road, Houston, 
TX 77040. Applicant’s representative: 
John T. Wirth, 2310 Colorado State 
Bank Building, 1600 Broadway, 
Denver, CO 80202. Authority sought 
to operate as a contract carrier . by 
motor vehicle, over irregular routes, 
transporting: Iron and steel sheeting 
and coil, from the facilities of Midwest 
Steel Division, National Steel Corp., at 
or near Portage. IN, to points in the 
St. Louis, MO, commercial zone, re¬ 
stricted to a transportation service to 
be performed under a continuing con¬ 
tract. or contracts, with Midwest Steel 
Division, National Steel Corp., for 180 
days. Applicant has also filed an un¬ 
derlying ETA seeking up to 90 days of 
operating authority. Supporting 
shipperis): Midwest Steel Division, Na¬ 
tional Steel Corp., P.O. Box 1, Por¬ 
tage, IN 46368. Send protests to: John 
F. Mensing, District Supervisor, Inter¬ 
state Commerce Commission, 8610 
Federal Building, 515 Rusk Avenue, 
Houston, TX 77002. 

No. MC 140549 (Sub-No. 7TA). filed 
March 15, 1978. Applicant: FRITZ 
TRUCKING. INC., East Highway 7. 
Clara City, MN 56222. Applicant's rep¬ 
resentative: Samuel Rubenstein, 301 
North Fifth Street, Minneapolis, MN 
55403. Authority sought to operate as 
a common carrier, by motor vehicle, 
over irregular routes, transporting: 
Animal and poultry feeds and feed in¬ 
gredients (in bulk or in bags, also in 
bags when moving in mixed loads with 
bulk), in or on auger-equipped vehi¬ 
cles. from Minneapolis, MN, and its 
commercial zone to points in IA, NE 
and SD. for 180 days. Supporting 
shipperis): Heger Co.. 2562 East Sev¬ 
enth Avenue, North St. Paul, MN, 
55109. Send protests to: Delores A. 
Poe, Transportation Assistant, Inter¬ 
state Commerce Commission, Bureau 
of Operations, 414 Federal Building 
and U.S. Court House, 110 South 
Fourth Street, Minneapolis, MN 
55401. 

No. MC 141921 (Sub-No. 12TA), filed 
March 22. 1978. Applicant: SAV-ON 
TRANSPORTATION. INC., 143 
Frontage Road, Manchester, NH 
03103. Applicant’s representative: 
John A. Sykas (same address as appli¬ 
cant). Authority sought to operate as 
a common carrier, by motor vehicle, 
over irregular routes, transporting: 
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Food and foodstuffs (except in bulk, in 
tank vehicles), in vehicles equipped 
with mechanical refrigeration, be¬ 
tween Manchester, NH, on the one 
hand, and, on the other, points in IL, 
IN. OH. MN, PA. VA, and WV, for 180 
days. Applicant has also filed an un¬ 
derlying ETA seeking up to 90 days of 
operating authority. Supporting 
shippers): Granite State Packing Co., 
163 Hancock Street, Manchester, NH 
03103. (Attn: Lester Shapiro, Presi¬ 
dent.) Send protests to: Ross J. Sey¬ 
mour, District Supervisor. Bureau of 
Operations, Interstate Commerce 
Commission, Room 3, 6 Louden Road, 
Concord, NH 03301. 

No. MC 141921 (Sub-No. 13TA), filed 
March 22, 1978. Applicant: SAV-ON 
TRANSPORTATION, INC., 143 
Frontage Road, Manchester, NH 
03103. Applicant's representative: 
John A. Sykes (same address as appli¬ 
cant). Authority sought to operate as 
a common carrier , by motor vehicle, 
over irregular routes, transporting: 
Canned and preserved foodstuffs 
(except in bulk, in tank vehicles), from 
the facilities of Heinz U.S.A., Division 
of H. J. Heinz Co., at or near Fremont, 
OH. to points in MA, CT, RI, ME, NH 
and points in NY on and east of Inter¬ 
state 84 and points on and east of Hwy 
87. restricted to traffic originating at 
the named facilities and destined to 
the named States, for 180 days. Appli¬ 
cant has also filed an underlying ETA 
seeking up to 90 days of operating au¬ 
thority. Supporting shippers): H. J. 
Heinz Co., P.O. Box 57, Pittsburgh, PA 
15230. (Attn: Joseph J. Janeda.) Send 
protests to: Ross J. Seymour, District 
Supervisor, Bureau of Operations, In¬ 
terstate Commerce Commission, Room 
3, 6 Louden Road, Concord, NH 03301. 

No. MC 142059 (Sub-No. 21TA), filed 
March 15, 1978. Applicant: CARDI¬ 
NAL TRANSPORT. INC., 1830 Mound 
Road, P.O. Box 911, Joilet, IL 60436. 
Applicant's representative: Jack Riley 
(same address as applicant). Authority 
sought to operate as a common carri¬ 
er, by motor vehicle, over irregular 
routes, transporting: Plastic foam arti¬ 
cles , from Belvidere, IL, to points in 
IA, MN, KS. MO, NE. ND, OK. SD, 
TX and FL, for 180 days. Supporting 
shipper(s): Apache Foam Products Co., 
Larry Voiles. Traffic Manager and 
Customer Service Manager, 1005 Mc¬ 
Kinley Avenue, Belvidere. IL 61008. 
Send protests to: Patricia A. Roscoe, 
Transportation Assistant, Interstate 
Commerce Commission. Everett Mc¬ 
Kinley Dirksen Building, 219 South 
Dearborn Street. Room 1386, Chicago. 
IL 60604. 

No. MC 142189 (Sub-No. 31TA), filed 
March 15. 1978. Applicant: C. M. 
BURNS, d.b.a. WESTERN TRUCK¬ 
ING. P.O. Box 980, Baker, MT 59313. 
Applicant's representative: James B. 
Hovland, P.O. Box 1680, Fargo, ND 


58102. Authority sought to operate as 
a common carrier, by motor vehicle, 
over irregular routes, transporting: Ag¬ 
ricultural chemicals (except in bulk, in 
tank vehicles), from Billings and 
Great Falls, MT. to Grand Forks. 
Minot and Fargo, ND, Spokane and 
Walla Walla, WA, Marienthal. KS. 
and Lubbock. TX, for 180 days. Appli¬ 
cant has also filed an underlying ETA 
seeking up to 90 days of operating au¬ 
thority. Supporting shipper(s): 
Rodney Hallsten, Office Manager, 
Dyce Sales Engineering Service Co., 
Inc., Box 30176, 1353 Taylor Place. 
Billings, MT 59107. Send protests to: 
Paul J. Labane, District Supervisor, 
Interstate Commerce Commission, 
2602 First Avenue North, Billings, MT 
59101. 

No. MC 142327 (Sub-No. 1TA) (cor¬ 
rection). filed January 16. 1978, and 
published in the Federal Register 
issue of March 15, 1978, and repub¬ 
lished as corrected this issue. Appli¬ 
cant: McLARTY TRANSPORTA¬ 

TION, INC., 900 Plaza West Building, 
Little Rock, AR 72205. Applicant’s rep¬ 
resentative: Donald T. Jack and 
Thomas B. Staley, 1550 Tower Build¬ 
ing, Little Rock. AR 72201. Authority 
sought to operate as a contract carri¬ 
er, by motor vehicle, over irregular 
routes, transporting: Coal, in bulk, in 
dump vehicles, from Latimer County, 
OK, to Little Rock River County, AR. 
under a continuing contract, or con¬ 
tracts, with Arkansas Cement Corp., 
for 180 days. Supporting shippers): 
Arkansas Cement Corp., Box 1734, 
Shreveport, LA 71151. Send protests 
to: District Supervisor, William H. 
Land, Jr.. 3108 Federal Office Build¬ 
ing, 700 West Capitol. Little Rock, AR 
72201. The purpose of this republica¬ 
tion is to correct the applicant's name. 

No. MC 142605 (Sub-No. 2TA), filed 
March 22. 1978. Applicant: NEBRAS¬ 
KA TRANSPORTATION CO.. INC., 
2313 Fairview Drive, P.O. Box 61, Nor¬ 
folk, NE 68701. Applicant's representa¬ 
tive Marshall Becker, Suite 530, 
Univac Building, 7100 West Center 
Road, Omaha. NE 68106. Authority 
sought to operate as a common carri¬ 
er, by motor vehicle, over irregular 
routes, transporting: Meats, meat 
products , meat byproducts , and arti¬ 
cles distributed by meat packing¬ 
houses (except hides and commodities 
in bulk), from the facilities of Minden 
Beef Co., at or near Minden, NE, to all 
points in NY, CT, and PA, for 180 
days. Applicant has also filed an un¬ 
derlying ETA seeking up to 90 days of 
operating authority. Supporting 
shippers): Michael Smith, Traffic 
Manager, Minden Beef Co., Box 70, 
Minden, NE 68959. Send protests to: 
Carroll Russell, District Supervisor. 
Interstate Commerce Commission, 
Suite 620, 110 North 14th Street. 
Omaha, NE 68102. 


No. MC 144140 (Sub-No. 8TA), filed 
March 22, 19 78. A pplicant: SOUTH¬ 
ERN FREIGHTWAYS, INC., Hwy 44 
West, P.O. Box 374, Eustis, FL 23726. 
Applicant's representative: John L. 
Dickerson, Hwy 44 West, Eustis. PL 
32726. Authority sought to operate a s 
a common carrier, by motor vehicle, 
over irregular routes, transporting: 
Malt beverages and related advertising 
material , from Pabst, GA. to points in 
the states of IL, IN, MI, and OH, for 
180 days. Applicant has also filed an 
underlying ETA seeking up to 90 days 
of operating authority. Supporting 
shipper(s): Pabst Brewing Co.. GA 
Hwy 247, Pabst, GA 31069. Send pro¬ 
tests to: G. H. Fauss, Jr., District Su¬ 
pervisor, Bureau of Operations. Inter¬ 
state Commerce Commission, Box 
35008, 400 West Bay Street, Jackson¬ 
ville. FL 32202. 

No. MC 144208 (Sub-No. 1TA) (cor¬ 
rection). filed February 3, 1978. and 
published in the Federal Register 
issue of March 10, 1978, and repub¬ 
lished as corrected this issue. Appli¬ 
cant: ART NORDANG TRUCKING, 
INC., P.O. Box 507, Methow, WA 
98834. Applicant's represent r.tive: 
Boyd Hartman, P.O. Box 3641, Belle¬ 
vue, WA 98009. Authority sought to 
operate as a common carrier, by motor 
vehicle, over irregular routes, trans¬ 
porting: (1) Fertiliser in bags from 
Vancouver, WA, to the U.S./Canadian 
border at Oroville. WA/ Osoyoos, Brit- 
ish Columbia, (2) orchard and fruit 
warehouse supplies, and fruit packing 
supplies, waste paper and machinery 
and equipment used in fruit packing 
warehouses, between Chelan, Douglas, 
and Okanogan Counties. WA, on the 
one hand, and points in ED and OR on 
the other hand, and (3) orchard and 
fruit warehouse supplies, and fruit 
packing supplies, waste paper and ma¬ 
chinery and equipment used in fruit 
packing warehouses between Chelan, 
Douglas, and Okanogan Counties. WA, 
on the one hand, to points in British 
Columbia and Alberta, Canada on the 
other hand, via ports of entry at the 
U.S./Canadlan border at Oroville, WA, 
and Osoyoos, British Columbia, for 
180 days. Supporting shippers): There 
are approximately (5) statements of 
support attached to the application 
which may be examined at the Inter¬ 
state Commerce Commission in Wash¬ 
ington. DC. or copies thereof which 
may be examined at the field office 
named below. Send protests to: Hugh 
H. Chaffee. District Supervisor, 
Bureau of Operations, Interstate Com¬ 
merce Commission, 858 Federal Build¬ 
ing, 915 Second Avenue, Seattle. WA 
98174. The purpose of this republica¬ 
tion is to correct the applicant's name 
and to include the commodity and ter¬ 
ritorial description in (3) above. 

No. MC 144239 TA (correction), filed 
January 30, 1978, and published in the 
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Federal Register Issue of March 14, 
1978, and republished as corrected this 
issue. Applicant: J. L. X. CORPORA¬ 
TION, 233 Green Village Road, Green 
Village, NJ 07935. Applicant's repre¬ 
sentative: Charles J. Williams, Esq., 
1815 Front Street, Scotch Plains, NJ 
07076. Authority sought to operate as 
a contract carrier , by motor vehicle, 
over irregular routes, transporting: (1) 
Cheese, in vehicles equipped with me¬ 
chanical refrigeration, (a) from Lena, 
WI to Providence, RI; DC; and points 
in CT, ME. MD, MA. NJ, PA. and VA, 
and (b) from Saddle Brook, NJ and 
the ports in the New York, NY com¬ 
mercial zone to Lena, WI, and (c) from 
Blair, WI to New York, NY, points in 
Nassau and Suffolk Counties, NY, and 
to points in NJ, and (2) Fiber boxes 
from Pennsauken, NJ to Lena, WI, 
and (3) Labels from Mount Holly, NJ 
to Lena, WI under a continuing con¬ 
tract or contracts with Frigo Cheese 
Corp., for 180 days. Supporting 
shipper(s): Frigo Cheese Corp., Lena, 
WI 54139. Send protests to: Joel Mor¬ 
rows, District Supervisor, Interstate 
Commerce Commission, Bureau of Op¬ 
erations, 9 Clinton Street, Room 618, 
Newark. NJ 07102. The purpose of this 
republication is to correct the author¬ 
ity sought. 

No. MC 144247 (Sub-No. 1TA), filed 
March 15. 1978. Applicant: DOWNEY 
ENTERPRISES, INC., 31706 Coast 
Highway, South Laguna, CA 92677. 
Applicant's representative: Gregory L. 
Parkin, 2500 West Orangethorpe, 
Suite U. Fullerton, CA 92633. Author¬ 
ity sought to operate as a contract car¬ 
rier, by motor vehicle, over irregular 
routes, transporting: Meat and meat 
by-products, from Denver, CO. to 
points in NY. NJ, CT, and NH, New 
York City, New Haven. CT, Newark. 
NJ; Inglewood, NJ, and Claremont, 
NH, under a continuing contract, or 
contracts, with United Packing Co., 
for 180 days. Applicant has also filed 
an underlying ETA seeking up to 30 
days of operating authority. Support¬ 
ing shipper(s): United Packing Co.. 
5000 Clarkson Street, Denver, CO 
80216. Send protests to: Edward P. 
Henry, District Supervisor, Interstate 
Commerce Commission, Room 1321 
Federal Building, 300 North Los Ange¬ 
les Street, Los Angeles, CA 90012. 

No. MC 144364 (Sub-No. 1TA), filed 
March 22, 1978. Applicant: ART 

BETZ, P.O. Box 955, South Sioux 
City, NE 68776. Applicant's represen¬ 
tative: Arthur J. Cerra, P.O. Box 
19251, 2100 TenMain Center, Kansas 
City, MO 64141. Authority sought to 
operate as a common carrier , by motor 
vehicle, over irregular routes, trans¬ 
porting: suspended hog carcasses, from 
Jhe facilities of Sioux Preme Packing 
Co. located at or near Sioux Center. 
1A. to points in CA, OR, and WA, for 
180 days. Applicant has also filed an 


underlying ETA seeking up to 90 days 
of operating authority. Supporting 
shippers): Jay Pollema Sales and 
Traffic, Sioux Preme Packing Co., 
P.O. Box 177, Hwy 75 South, Sioux 
Center, LA 51250. Send protests to: 
Carroll Russell District Supervisor, In¬ 
terstate Commerce Commission, Suite 
620, 110 North 14th Street, Omaha, 
NE 68102. 

No. MC 144383 (Sub-No. 1 TA), filed 
March 22. 1978. Applicant: LOWERY 
ASSOCIATES. INC., 722 Allendale 
Street, Baltimore, MD 21229. Appli¬ 
cant's representative: Junious Lowery, 
Jr., (Same address as applicant). Au¬ 
thority sought to operate as a contract 
carrier, by motor vehicle, over irregu¬ 
lar routes, transporting: Train crews 
and their baggage, between MD. DC, 
VA, and PA, under a continuing con¬ 
tract, or contracts, with Consolidated 
Rail Corp., Baltimore, MD, for 90 
days. Applicant has also filed an un¬ 
derlying ETA seeking up to 90 days of 
operating authority. Supporting 
shippers): F. L Doebber, Superinten¬ 
dent, Consolidated Rail Corp., 1501 
North Charles Street, Baltimore, MD 
21201. Send protests to: William L. 
Hughes, District Supervisor. Interstate 
Commerce Commission, 814-B Federal 
Building. Baltimore, MD 21201. 

No. MC 144428 (Sub-No. 1 TA), filed 
March 17, 1978. Applicant: TRUCKA- 
DYNE, INC., Route 16. Mendon, MA 
01756. Applicant's representative: S. L. 
Waltz, 1050 Waltham Street, Lexing¬ 
ton. MA 02173. Authority sought to 
operate as a contract carrier, by motor 
vehicle, over irregular routes, trans¬ 
porting: Paints, coatings, sealants, 
varnishes, shellacs, thinning and re¬ 
ducing compounds, mats and mat¬ 
tings, from Cambridge, ME to the 48 
contiguous States, (excepting CT, RI, 
MA, NH, ME, and VT, and materials 
used in manufacture of the above 
products in the return direction, under 
a contuinuing contract, or contracts, 
with California Products Corp., for 180 
days. Applicant has also filed an un¬ 
derlying ETA seeking up to 90 days of 
operating authority. Supporting 
shippers): California Products Corp., 
169 Waverly Street, Cambridge. WV 
02139. Send protests to: David M. 
Miller, District Supervisor. Interstate 
Commerce Commission. 338 Federal 
Building, and U.S. Courthouse. 436 
Dwight Street, Springfield. MA 01103. 

No. MC 144483 TA. filed March 22, 
1978. Applicant: MAHER INC., Rural 
Route No. 14, Box 330, West Terre 
Haute, IN 47885. Applicant’s represen¬ 
tative: Norman R. Garvin, 815 Mer¬ 
chants Bank Building, Indianapolis, 
IN 46204. Authority sought to operate 
as a contract carrier, by motor vehicle, 
over irregular routes, transporting: 
Liquefied petroleum gas, from Tuscola, 
IL, to Bloomington, Ellettsville, and 
Terre Haute. IN. restricted to a con¬ 


tract, or continuing contracts, with 
Pyrofax Gas Corp., for 180 days. Ap¬ 
plicant has also filed an underlying 
ETA seeking up to 90 days of operat¬ 
ing authority. Supporting shipper(s): 
Pyrofax Gas Corp., P.O. Box 2521, 
Houston, TX 77001. Send protests to: 
Beverly J. Williams, Transportation 
Assistant. Interstate Commerce Com¬ 
mission, Federal Building, and U.S. 
Courthouse, 46 East Ohio Street, 
Room 429, Indianapolis, IN 46204. 


No. MC 144486TA, filed March 22. 
1978. Applicant: MAS-MOR CORP., 
Route 1. Box 45, Higbee, MO 65257. 
Applicant's representative: Dale E. 
Sporleder, 614 Central Trust Building, 
Jefferson City, Mo 65101. Authority 
sought to operate as a common carri¬ 
er, by motor vehicle, over irregular 
routes, transporting: Coal and coal 
products, from Randolph County, MO. 
to all points and places in the States 
of IA and IL, for 180 days. Applicant 
has also filed an underlying ETA seek¬ 
ing up to 90 days of operating author¬ 
ity. Supporting shippers): Nemo Coal 
Co.. P.O. Box 544, Hwy 24 West. Mo- 
berly, MO 64270. Send protests to: 
Vernon V. Coble. District Supervisor. 
Interstate Commerce Commission, 600 
Federal Building, 911 Walnut Street, 
Kansas City, MO 64106. 

No. MC 144487TA, filed March 22, 
1978. Applicant: JACKSON RAPID 
DELIVERY SERVICE, INC., 910 
Larson Street. P.O. Box 482, Jackson, 
MS 39205. Applicant's representative: 
John A. Crawford, P.O. Box 22567, 
1700 Deposit Guaranty Plaza, Jackson, 
MS 39205. Authority sought to oper¬ 
ate as a contract carrier , by motor ve¬ 
hicle, over irregular routes, transport¬ 
ing: Electrical wiring harnesses, com¬ 
ponents and equipment, materials and 
supplies used in the manufacture, pro¬ 
cessing and distribution of electrical 
wiring harnesses, (except commodities 
in bulk), between Clinton and Jackson, 
MS. on the one hand, and, on the 
other, El Paso, TX, and points within 
their respective commercial zones, 
under a continuing contract, or con¬ 
tracts, with General Motors Corp. 
(Packard Electric Division), for 180 
days. Supporting shippers): General 
Motors Corp. (Packard Electric Divi¬ 
sion), 6055 Threadgill Avenue, El Paso. 
TX 79924. Send protests to: Alan C. 
Tarrant, District Supervisor, Inter¬ 
state Commerce Commission, Room 
212, 145 East Amite Building, Jackson, 
MS 39201. 

No. MC 144488TA, filed March 22, 
1978. Applicant: B <& B LINES, INC., 
P.O. Box 344, Ahoskie, NC 27910. Ap¬ 
plicant's representative: Richard J. 
Lee, 4070 Falstone Road, Richmond, 
VA 23234. Authority sought to operate 
as a common carrier, by motor vehicle, 
over irregular routes, transporting: Ag¬ 
ricultural fertilizer, agricultural herbi- 


FEDERAL REGISTER, VOL 43, NO. 73—FRIDAY, APRIL 14, 1978 





15834 


NOTICES 


cides, agriculture pesticides, and agri - (3) A. T. Byrum & Son, U.S. 13 

cultural insecticides (except In bulk. South. Ahoskle, NC 27910. 
in tank vehicles), from Norfolk and (4) Weaver Fertilizer Co., P.O. Box 
Suffolk, VA, to points in NC, on and 7, Roxobel. NC 27872. Send protests 

east of U.S. 1, and on and north of to: Archie W. Andrews, District Super- 

U.S. 70, for 180 days. Applicant has visor. Interstate Commerce Commis- 

also filed an underlying ETA seeking sion, 624 Federal Building, 310 New 

up to 90 days of operating authority. Bern Avenue, P.O. Box 26896, Raleigh, 
Supporting shippers): NC 27611. 


(1) Swift Agricultural Chemicals 
Corp., P.O. Box 114, Boykins, VA 
23827. 


By the Commission. 

H. G. Homme, Jr., 
Acting Secretary. 
CFR Doc. 78-9993 Filed 4-13-78; 8:45 ami 


(2) Swift Agri., Chemical Corp.. P.O. 
Box 1609, Suffolk. VA. 
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sunshine act meetings 


This section of the FEDERAL REGISTER contains notices of meetings published under the "Government in the Sunshine Act” (Pub. L 94-409), 5 U.S.C. 

552b(eX3). 


CONTENTS 

Item 


Civil Rights Commission. 1 

Federal Communications 

Commission . 2 

Federal Energy Regulatory 

Commission . 3 

Federal Reserve System. 4 

Interstate Commerce 

Commission . 5 

National Transportation Safety 
Board . 6 


[6335-01] 

1 

COMMISSION ON CIVIL RIGHTS. 

DATE AND TIME: Monday. April 17. 
1978. 9:00 a.m. to 12 noon: 1:30 p.m. to 
4:30 p.m. Tuesday, April 18. 1978, 9:00 

to 12 noon. 

PLACE: Room 512, 1121 Vermont 
Avenue NW., Washington, D.C. 

I STATUS: Open to the public. 

MATTERS TO BE CONSIDERED: 
Monday. April 17, 9 a.m. to 12 noon. 

I. Approval of agenda. 

II. Approval of minutes from last 
meeting. 

III. Staff director's report. 

A Status of funds. 

B. Personnel report. 

C. Correspondence: (1) Letter from 
Congressman Efcn Edwards re testimo¬ 
ny. (2) Letter re CETA funding for 
battered women programs. 

D. Office directors' reports. 

IV. Report on civil rights develop¬ 
ments in the western region. 

V. Review agenda for insurance con¬ 
sultation. 

VI. Review plan for release of school 
desegregation monographs. 

VII. Decision re proposed policy on 
two-commissioner hearings. 

VIII. Decision re recommendations 
from Tennessee Advisory Committee 
report on police-community relations 
in Memphis. 

IX. Review plans for followup to Se¬ 
attle hearing. 

X. Review proposal for administra- 
I tlon of Justice-Police Project. 

MATTERS TO BE CONSIDERED: 

Monday. April 17. 1:30 p.m. to 4:30 p.m. 

XI. Discussion of Amniocentisis 
Memorandum. 

XII. Discussion of Carroll v. HEW 
Brown v. Califano. 


XIII. Review comments on ESEA 
legislation. 

XIV. Discussion of higher education 
desegregation plans and HEW policy. 

XV. Approval of hispanic Data Pro¬ 
ject report. 

MATTERS TO BE CONSIDERED: 

Tuesday, April 18, 9 a.m. to 12 noon. 

XVT. Decision on recommendations 
from Ohio Advisory Committee report 
on affirmative action in Cleveland. 

XVII. Decision on recommendations 
from South Dakota Advisory Commit¬ 
tee report on Criminal Justice for 
Native Americans. 

XVIII. Review statement on six advi¬ 
sory committee affirmative action re¬ 
ports. 

XIX. Approval of Commission's Pro¬ 
posed Age and Handicap Program. 

FOR FURTHER INFORMATION 
CONTACT: 

Loretta Ward, Public Affairs Unit. 

202-254-6697. 

[S-786-78 Filed 4-12-78; 2:00 pm] 


[6712-01] 

2 

FEDERAL COMMUNICATIONS 
COMMISSION. 

TIME AND DATE: 9:30 a.m., Tuesday, 
April 18. 1978. 

PLACE: Room 856, 1919 M Street, 
NW., Washington, D.C. 

STATUS: Closed Commission Meeting. 
MATTERS TO BE CONSIDERED: 

Agenda, Item No., and Subject 

General—1—WARC Steering Committee's 
options for the 470-890 MHz band. 
General—2—Sixth Notice of Inquiry 
(Docket No. 20271) relative to preparation 
for a General World Administrative Radio 
Conference. 

General—3—Proposed revisions to articles 9 
and 9A of the international radio regula¬ 
tions; 1979 WARC (Docket No. 20271). 
General—4—Development of U.S. proposals 
to the 1979 WARC relative to article 5 
(Table of Frequency Allocations) of the 
international radio regulations (Docket 
No. 20271). 

CONTACT PERSON FOR MORE IN¬ 
FORMATION: 

Samuel M. Sharkey, FCC Public In¬ 
formation Office, telephone 202- 
632-7260. 

Issued: April 11. 1978. 

[S-777-78 Filed 4-12-78; 2:02 pm] 


[6740-02] 

3 

FEDERAL ENERGY REGULATORY 
COMMISSION. 

April 12, 1978. 

The following notice of meeting is 
published pursuant to section 3(a) of 
the Government in the Sunshine Act 
(Pub. L. No. 94-409), 5 U.S.C. 552b: 

TIME AND DATE: 10 a.m., April 14. 
1978. 

STATUS: Closed. 

MATTERS TO BE CONSIDERED: 
Pending Civil Litigation. 

CONTACT PERSON FOR MORE IN¬ 
FORMATION: 

Kenneth F. Plumb, Secretary, tele¬ 
phone 202-275-4166. 

[S-784-78 Filed 4-12-78; 10:42 a.m.1 


[6210-01] 

4 

FEDERAL RESERVE SYSTEM. 

TIME AND DATE: 10 am., Wednes¬ 
day. April 19, 1978. 

PLACE: 20th Street and Constitution 
Avenue NW., Washington, D.C. 20551. 

STATUS: Open. 

MATTERS TO BE CONSIDERED: 

Summary Agenda: Because of its routine 
nature, no substantive discussion of the fol¬ 
lowing item is anticipated. This matter will 
be voted on without discussion unless a 
member of the Board requests that the item 
be moved to the discussion agenda. 

1. Amendment to Regulation H (Member¬ 
ship of State Banking Institutions in the 
Federal Reserve System) allowing State 
member banks to make loans on improved 
real estate or mobile homes located in flood 
hazard areas not covered by the National 
Flood Insurance Program. 

DISCUSSION AGENDA 

1. Proposed statement to be presented to 
the Subcommittee on Federal Spending 
Practices and Open Government of the 
Senate Committee on Governmental Affairs 
regarding the impact of the Government in 
the Sunshine Act. 

2. Proposed revisions to the Federal Re¬ 
serve System’s Reports of Condition and 
Income. (Proposed earlier for public com¬ 
ment; docket No. R-0123.) 

3. Proposed procedures for issuance of of¬ 
ficial staff interpretations of Regulations B 
(Equal Credit Opportunity) and Z (Truth in 
Lending). 
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4. Proposed clarification of the Truth in 
Lending disclosure responsibilities and po¬ 
tential liability of a financial institution 
that purchases retail Installment contracts. 

5. Any agenda items carried forward from 
a previously announced meeting. 

CONTACT PERSON FOR MORE IN¬ 
FORMATION: 

Mr. Joseph R. Coyne. Assistant to 
the Board. 202-452-3204. 

Dated: April 11. 1978. 

Griffith L. Garwood. 

Deputy Secretary 
' of the Board. 

CS-782-78 Filed 4-12-78; 9:21 am] 


[ 7035 - 01 ] 

5 

INTERSTATE COMMERCE COM¬ 
MISSION. 

TIME AND DATE: 9:30 a.m.. Tuesday. 
April 18. 1978. 

PLACE: Room 4225, Interstate Com¬ 
merce Commission Building. 12th 
Street and Constitution Avenue NW„ 
Washington, D.C. 


SUNSHINE ACT MEETINGS 

STATUS: Open regular conference. 
MATTERS TO BE CONSIDERED: 

1. Modification of Broker Applica¬ 
tion to Identify Affiliated Companies 
(Proposal by Commissioner Murphy) 1 

2. Briefing on Owner-Operator 
Survey (Report by Bureau of Econom¬ 
ics). 

CONTACT PERSON FOR MORE IN¬ 
FORMATION: 

Douglas Baldwin, Director. Office of 
Communications, telephone, 202- 
275-7252. 

The Commission's professional staff 
will be available to brief news media 
representatives on conference issues at 
the conclusion of the meeting. 

April 11, 1978. 

CS-783-78 Filed 4-12-78; 9:21 am] 


[ 4910 - 58 ] 

6 

NATIONAL TRANSPORTATION 
SAFETY BOARD. 


*Voting Ls likely on this proposal. 


TIME AND DATE: 9:30 a.m., Thurs¬ 
day, April 20, 1978 (NM-78-18). 

PLACE: NTSB Board Room, National 
Transportation Safety Board. 800 In- 
dependence Avenue SW., Washington, 
D.C. 20594. 


STATUS: Open. 


MATTERS TO BE CONSIDERED: 

1. Marine Accident Report.— Sinking 
of SS Edmund Fitzgerald in Lake Su¬ 
perior on November 10, 1975. 

2. Aircraft Accident Report .— Alaska 

Aeronautical Industries, Inc., DeHavfl- 
land DHC-6-200, N563MA. near 

Iliamna, Alaska. September 6. 1977. 

3. Discussion.— Selection of Chief 
Administrative Law Judge. 

CONTACT PERSON FOR MORE IN¬ 
FORMATION: 

Sharon Flemming, 202-472-6022. 
[S-785-78 Filed 4-12-78; 10:42 ami 
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Public Papers of the Presidents 
of the United States 

Annual volumes containing the public messages and statements, 
news conferences, and other selected papers released by the White 
House. 

Volumes for the following years are now available: 


HERBERT HOOVER 


1929_ 

_ _$13.30 

1931 

$14.00 

$17.25 

1930_ 

-$16.00 

1932-33 _ 


HARRY S 

. TRUMAN 

0 

1945 _ 

1946 _ 

-$11.75 

_ _$10.80 

1949 _ . _ 

1950 

$11.80 

$13.85 

$12.65 

$18.45 

1947 _ 

1948 _ 

_$11.15 

_$15.95 

1951_ 

1952-53- - _ 


DWIGHT D. 

EISENHOWER 


1953 _ 

1954 _ 

_$14.60 

_ — $17.20 

1957 _ 

1958 

$14.50 

$14.70 

$14.95 

$16.85 

1955. _ 

1956_ 

_ $14.50 

_$17.30 

1959_ 

1960-61_ 


JOHN F. 

KENNEDY 

1961_ 

_$14.35 

1962 

$15.55 


1963_ 

_ $15.35 


LYNDON B. JOHNSON 


1963-64 (Book I) — 

_$15.00 

1966 (Book II)_ 

_$14.35 

1963-64 (Book II).. 

_$15.25 

1967 (Book I)_ 

— $12.85 

1965 (Book 1)_ 

_$12.25 

1967 (Book II)_ 

— $11.60 

1965 (Book II)_ 

_$12.35 

1968-69 (Book I)_ 

$14.05 

1966 (Book I)_ 

_$13.30 

1968-69 (Book II)—. 

— $12.80 


RICHARD NIXON 


1969_ 

_$17.15 

1972_ 

_$18.55 

1970_ 

_ $18.30 

1973 _ _ . 

$16.50 

1971_ 

_$18.85 

1974_ 

$12.30 


GERALD R. FORD 


1974_ „ 

_ $16.00 

1975 (Book I)_ 

$13.50 


1975 (Book II)_ 

__$13.75 



Published by Office of the Federal Register, National Archives and Records Service, 
General Services Administration 

Order from Superintendent of Documents, U.S. Government Printing Office 

WosHington. D.C. 20402 
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[ 3128 - 01 ] 

DEPARTMENT OF ENERGY 
[41 CFR Chapter 9] 
PROCUREMENT REGULATIONS 

AGENCY: Department of Energy. 
ACTION: Proposed regulations. 

SUMMARY: The department of 
Energy (DOE) was established by the 
Department of Energy Organization 
Act (Pub. L. 95-91), which was made 
effective October 1, 1977, by Executive 
Order 12009, dated September 13, 1977 
(42 FR 46267, September 15, 1977). 
The Act consolidated in DOE various 
energy functions previously performed 
by several Federal agencies, so that 
Federal energy policy and programs 
would be effectively coordinated and 
administered. The Act transfers to, 
and vests in DOE the functions of the 
former Federal Energy Administra¬ 
tion, the Energy Research and Devel¬ 
opment Administration, the Federal 
Power Commission (now an indepen¬ 
dent collegial body within DOE called 
the Federal Energy Regulatory Com¬ 
mission). and certain functions previ¬ 
ously performed by the Interstate 
Commerce Commission, the Depart¬ 
ment of Interior, the Department of 
Housing and Urban Development, the 
Department of the Navy, and the De¬ 
partment of Commerce. Under the De¬ 
partment of Energy Organization Act, 
each of the agencies or parts of agen¬ 
cies that became part of the DOE on 
October 1 . 1977, has authority to con¬ 
tinue to follow its formerly applicable 
procurement regulations until such 
regulations are modified, superseded, 
or terminated. DOE is now proposing 
consolidated procurement regulations 
that will bring each of the Depart¬ 
ment’s constituent organizations 
under the umbrella of a single, uni¬ 
form regulatory system. 

DATE: Comments must be received on 
or before June 13, 1978. 

ADDRESS: Comments should be ad¬ 
dressed to the Office of Public Hear¬ 
ing Management, Department of 
Energy, Box SO, Room 2313, 2000 M 
Street NW., Washington, D.C. 20461. 

FOR FURTHER INFORMATION 

CONTACT: 

Martin Kestenbaum, Acting Direc¬ 
tor, Policy and Procedures Division, 
Procurement and Contracts Manage¬ 
ment Directorate, Washington, D.C. 
20545, Room C-167, telephone: 301- 
353-5526. 

SUPPLEMENTARY INFORMATION: 
The Department of Energy Procure¬ 
ment Regulations (DOE-PRs) are pub¬ 
lished in their entirety, as proposed 
regulations in this issuance of the Fed¬ 
eral Register in accordance with the 
requirement of title V, Department of 
energy Organization Act (Pub. L. 95- 


91) and the Administrative Procedure 
Act, as amended, (5 U.S.C. 551 et. 
seq.). Under section 644 of the Depart¬ 
ment of Energy Organization Act, the 
Secretary of the Department is autho¬ 
rized to prescribe such procedural and 
administrative rules and regulations as 
he may determine necessary or appro¬ 
priate to administer and manage the 
functions now or hereinafter vested in 
him. 

In addition to the requirement for 
publication of the Procurement Regu¬ 
lations in the Federal Register, title 
V also provides that if the Secretary 
determines that a substantial issue of 
fact or law exists or that the regula¬ 
tions are likely to have a substantial 
impact on the Nation's economy or 
large numbers of individuals or busi¬ 
nesses, an opportunity for oral presen¬ 
tation of views, data, and arguments 
shall be provided. For reasons dis¬ 
cussed below, our preliminary view is 
that the proposed DOE-PRs do not in¬ 
volve substantial issues of fact or law 
and that the regulations are unlikely 
to have a substantial impact on the 
Nation’s economy or large numbers of 
individuals or businesses. Therefore, 
at this time, we do not propose to hold 
public hearings on the DOE-PRs. 

This preliminary conclusion is based 
on the fact that the DOE-PRs have 
been configured primarily to accom¬ 
modate the organizational transfers to 
DOE, and the DOE-PRs represent 
merely an extension of the ERDA- 
PRs to all the DOE’S procurement ac¬ 
tivities. The ERDA-PRs have been 
made the basis for the DOE-PRs pri¬ 
marily because ERDA engaged in by 
far the most extensive procurement 
activities of any of the units trans¬ 
ferred to DOE. The substantive 
changes from the ERDA-PRs to the 
proposed DOE-PRs are relatively 
minor in nature and primarily consist 
of editorial and organizational (e.g., 
delegations, approval levels) changes. 
Proposed future changes to the DOE- 
PRs will be individually evaluated in 
light of the criteria regarding oral pre¬ 
sentations. 

Note, however, that there have been 
added to the proposed DOE-PRs new 
provisions regarding organizational 
conflicts of interest, which are pro¬ 
posed to replace the organizational 
conflicts provisions in the ERDA-PRs. 
They are generally described below in 
the Summary of Consolidated Materi¬ 
al. These organizational conflicts of in¬ 
terest provisions have been incorporat¬ 
ed into the complete DOE-PRs for in¬ 
formational purposes. They constitute 
a separate proposed regulation which 
was published in the Federal Register 
on March 27, 1978, (43 FR 12727). 
That issuance contained detailed back¬ 
ground information, and the proce¬ 
dures which will govern public com¬ 
ment for that regulation. 

Interested persons are invited to par¬ 
ticipate by submitting data or views 


with respect to the DOE-PR s. Com¬ 
ments should be indentified on the 
outside envelope and on documents 
submitted with a designation "Pro¬ 
posed DOE-PRs." Ten copies should 
be submitted. All comments will be 
available for public inspection at the 
Department of Energy Freedom of In¬ 
formation Reading room, 2017 12th 
and Pennsylvania Avenue, NW., Wash¬ 
ington, D.C. between 8 a.m. and 4:30 
p.m. Monday through Friday except 
for Federal holidays. 

All written comments received will 
be carefully assessed and fully consid¬ 
ered prior to publication of the DOE- 
PR's as final regulations. A final deter¬ 
mination of whether there should be 
an opportunity for the presentation of 
oral views will be made after an evalu¬ 
ation of the written comments on the 
DOE-PR’s themselves, and consider¬ 
ation of the views of those requesting 
an opportunity for oral presentations. 

Not*.— The Department of Energy has de¬ 
termined that this proposed regulation does 
not contain a major proposal requiring 
preparation of an Inflation Impact State¬ 
ment under Executive Order 11821, as 
amended, and OMB Circular A-107. The De¬ 
partment has also determined that the pro¬ 
posed regulation will not affect the quality 
of the environment and that the require¬ 
ments of section 7<cX2) of the Federal 
Energy Administration Act of 1974, Pub. L. 
93-275, do not apply. 

A summary of the revisions to the 
ERDA-PR of September 26, 1977 by 
specific part, is set forth below: 

Part affected 4 Summary of consolidated 
material 

9-1.003 ... —Cities DOE Organization Act 

of 1977 (Pub. L. 95-91). sec. 
644 as the authority to issue 
DOE-PRs. 

9-1.004... Expands applicability of 

regulations by deleting 
reference to "appropriated 
funds.” 

9-1.009... Expands on the internal 

coordination procedure for 
handling deviations in 
Individual cases. 

9-1.3 Definitions are revised to 

make them consistent with 
the DOE organization 
structure. 

9-1.205....Adds the definition "procuring 

activity" and list specific 
procuring activities within 
DOE and the authorized 
HPA for each procuring 
activity. 

9-1.206..... Redefines head of the 

procuring activity (HPA) 
and provides a 
representative listing of the 
duties of an HPA. 

9-1.354. Adds a par. (b) for Quick 

closeout procedures for cost 
reimbursable and flexibly 
priced type contracts. 
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Part affected Summary of consolidated 

material 

9-1.54........................ The general policy for the 

avoidance of organizational 
conflicts of interest Is 
deleted In Its entirety and a 
new regulation Is added In 
its place. The new regulation 
Is provided for Informational 
purposes only since the 
details and the specific 
instructions governing the 
submission of comments and 
related material were 
published In the Federal 
Register on Mar. 27.1978 
(43 FR 12727). 

In brief, the new regulation is 
Intended to avoid or mitigate 
contractual relationships 
which might lead 
contractors to give advice 
and assistance that is not 
unbiased, impartial, 
objective, and technically 
sound. Additionally. It seeks 
to reduce the opportunities 
for an unfair competitive 
advantage that might accrue 
to a contractor. These 
objectives are sought to be 
attained by requiring 
prospective contractors to 
disclose pertinent 
information bearing upon 
possible organizational 
conflicts of interest and by 
requiring the inclusion of 
specified contract clauses 
designed to prevent such 
conflicts during and after 
performance. 

The proposed new regulation 
reflects the Department's 
efforts to comply with 
statutory criteria contained 
in Pub. L. 95-39 and Pub. L. 
95-70. Also, the proposed 
regulation reflects, to the 
greatest extent consistent 
with statutory requirements 
and policy and 
programmatic needs, the 
opinions and 

recommendations expressed 
by Interested part ies 
commenting on ERDA 
temporary regulation No. 35. 
The proposed regulation 
also takes cognizance of the 
organizational conflicts of 
interest regulation proposed 
by the Office of 
Management and Budget 
(OMB). Office of Federal 
Procurement Policy, and 
published in the Federal 
Register on Sept. 20, 1977 
(42 FR 47223) for use by all 
Federal executive agencies. 

9-2.201 -r -rr. Adds a new "Increase-decrease 

option” and replaces the 
existing one. 

9-2.405-3.. Revises the "other mistakes 

disclosed before award" 
provisions by redelegating 
the senior procurement 
official, headquarter’s 
authority to heads of 
procuring activities, without 
power of redelegation, to 
make administrative 
determinations regarding 
withdrawal of bids. 

9-2.407-6<b).«««.«_ Expands the Involvement of 

the senior procurement 
official, headquarters In bid 
protests before award. 

0-3.150-5.......«««««.. Revises time frame for 

debriefing unsuccessful 
offerors to "after award of 
the contract.” 

9-3.405-50(cX3)....... Deletes 2d line after allowable. 

CPFF. 


Part affected Summary of consolidated 

material 


Part affected Summary of consolidated 

material 


0-3.705-50.. Adds a "Quick closeout of 

contracts" procedure, 
focusing on closeout In 
advance of final overhead 
rates. 

9-3.801-2.«. Deleted. 

9-3.805-50(a). Completely revises this section 

by deleting existing material - 
and by adding those who are 
designated as source 
selection officials for 
contracts, grants, and 
cooperative agreements 
along with their delegated 
dollar authority. 

9-3.805-51. Revises the Internal approval 

levels for ' Justification for 

noncompetittve 

procurements.” 

9-3.807-50___ Adds new section covering 

approvals and waivers 
regarding cost or pricing 
data. 

9-3.808»2(b). Deletes reference to profit and 

fee handbook and 
substitutes "Interim 
procurement handbook 
establishing and negotiating 
fee and profit.” 

9-3.808-50<e).«. Same comment as above. 

9-3.850... Deleted. Basic content 

transferred to sec. 0-50.704- 
24. 

9-3.901... Adds a new section <a> that 

requires Insertion of the 
clause In 9-50.704-24 In all 
prime, cost reimbursement 
type operating and onsite 
contracts of a continuing 
nature. 

9-4.905 ... Deletes entire section. Use 

FPR 1-4.905 coverage In Its 
place. 

9-4.909(f).«««««... Revises the Internal 

- processing of the unsolicited 

proposal if it is in the nature 
of support services. 

9-4.809(g)(i)..Revises the Internal approval 

levels for "Justifications for 
acceptance of unsolicited 
proposals.” 

9-4.1004-1.. Expands upon the duties of 

the architect-engineer 
evaluation boards and the 
role of the source selection 
official. Revises 3d 
paragraph concerning 
proposed public 
announcements by requiring 
that requests for proposals. 
Including detailed 
weightings, criteria, etc., 
have appropriate review and 
comment prior to Issuance. 

9-4.1005-6 (new ERDA’s exemption to the 8 
reference No. 9- pet fee limitation on 

4.1005-50). contracts for architect- 

engineer services is carried 
Into DOE with regard to 
those functions transferred 
to DOE from ERDA. 

9-4.50... Deletes subpart on multiple 

awards—phased 
procurements In its entirety 
and reserves the subpart. 

9-4.52...Adds a subpart on Federal 

Contract Research Centers 
(FCRC’s). detailing what 
they are and the 
circumstances under which 
they may be used. 

(Published in the Federal 
Register for comment on 
July 21. 1977.) 

9-4.56. Deletes subpart on contracts 

for support services In its 
entirety and reserves the 
subpart. 

9-4.59.««..«« Revises cost participation 

policy. (Published in the 
Federal Register for 
comment on August 12, 

1977.) 


0-5.5203-2... 


9-6.103-3..... 


9-5.104-4 (a) and 
(b). 

9-7.102-55- 

9-7.103-54.. 


Deletes section entitled 
"acquisition (lease or 
purchase) or transfer of 
printing duplicating and 
copying equipment.” 

Deletes section entitled 
"unreasonable cost or 
Inconsistency with the 
public interest,” now covered 
under 9-5.104-4. 

Deleted since not applicable: 
replaced by 9-5.104-4 (a)(1) 
and (2) which sets forth the 
circumstances for rejecting 
foreign bids. 

Adds clause covering 
authorization and consent. 

Deleted since appropriate 
clauses contained in 9-1.54 


may be usd under the 
conditions set forth thereto. 

0-7.202-4.«...«.. Revises clause on allowable 

cost. fee. and payment. 

0-7.202-54..„««««««. Adds clause covering 

authorization and consent. 

9-7.203.56 «««««*««« Deletes reference to 9-7.103- 
54. Adds "The appropriate 
clauses contained on aubpt. 
0-1.54 may be used under 
the conditions set forth 
therein.” 

9-7.303-53.«..._Same as for 9-7.203.56. 

9-7.403-72.«... Do. 

9-7.404-53..«.«.«... Deletes reference to 9-7.304- 

53. Adds "The appropriate 
clauses contained In subpt. 
9-1.54 may be used under 
the conditions set forth 
therein.” 

9-7.503-56. Adds renegotiation clause 

references. 

9-7.802-31(bXii) Deleted; amplification not 

considered necessary. 

9-7.803-9_..«. Deletes 0-3 850 and substitutes 


9-50.704-24. 

9-7.9 ««.«...««..«...«... Adds title for a new subpart 
but content of subpart is 
reserved. 

9-9.107-5....«._.... Revises clause for contracts 


(short form) by deleting 
reference to ERDA manual 
chapter 7504 and provides 
that DOE patent counsel 
should be consulted for 
appropriate language. 

9-9.202-3(g)< 1)«....... Revises clause where it refer! 

to “short form clauses'' by 
deleting reference to ERDA 
manual chapter 7604 and 
picks up language In revised 
• 9-9.107-5. 

9-15.000.. Revises "scope of part” by 

deleting after "subpt. 9- 
15.50,” the entire next 
sentence, ' Standard cost 
articles • • • in subpt. 9 - 
50.7.” 

Deleted "note.” no longer 
appropriate. 

Deletes all material after 1st 
sentence starting with In 
determining" and ending 
with "9-50.704-13.” 

Deletes In Us entirety. 
Expands definition of "Cost- 
type contract.” 

Deletes sentence starting with 
"In the case of contract 
with an estimated annual 
expenditure of less than 
$250.000—warrant their 
use.” 

Deletes reference to 0-15.5005- 
3 and substitutes 9-15.5007- 
3: also deletes reference to 
(1>. (ill) after 9-3.404-50(0. 
Revises section starting with 
4th sentence which is 


9-15.1_ 

9-15.5000(b)-- 

9-15.5000(d)_ 

9 15.5001(a)- 

9-15.5006 

9-15.5009-5(a)- 

9-15.5010-14<d)....... 


* changed to read, "However, 
In the case of operating snd 
onsite contracts, 
compensation due an 
Individual of $35,000 * * *• 
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Pari affected Summary of consolidated 

material 


Part affected Summary of consolidated 

material 


0-15.5010-14(6).....,.. 

9-16.5002-1- 

9-l6.701-50(b)- 


9-16.607- 


0-17.1Ol(bXl)- 


0-18.203-1(0..... 

9-18.303.. 

9-23.105-2(0- 

9-23.107(b)- 


9-23.108(b)(5).... 


923.110(c). 

9-30.102(CX7)_ 


Revises section in 7th sentence 
by deleting "(or $35,000).” 

Revises article B-l definition 
of "contracting officer." 

Revises language by making 
time of performance more 
specific. 

Deletes section on 
procurement request form 
and reserves it pending 
revision thereto. 

On 1st line delete the phrase 
"or designee" following 
"senior procurement official, 
headquarters." 

Adds after "Brown's Letters 
Inc.," "builders and 
contractors exchanges in 
locality* * * ." 

Adds reference to subpt. 9- 
3.800. 

Adds. "Subsequent reviews 
should be performed no less 
than every 2 yr." 

Revises the content of the 
submittal. 

Revises section by deleting 
requirement for the senior 
procurement official, 
headquarters, to approve 
dollar level below which 
Individual subcontracts need 
not be approved but makes 
subcontract approval subject 
to limitations in 9- 50.302- 
5(b). 

Deleted In its entirety. 

Deletes the word "defense" in 
last sentence. 


9-30.209(a) _ Deletes reference to 9-7.103-51 

and substitutes 0-7.202-4. 

9-50.304(a).. Revises section by requiring 

advance headquarters 
approval, in extend or 
compete decisions, when 
proposed action is in excess 
of $5,000,000; or if below 
$5,000,000, the decision must 
comply with the policy 
stated In 9-50.303. 

9-50.304(bX2Xiii).... Adds this section which 
requires a detailed 
discussion of award fee 
experience. 

9-50.304(bX6XU). Adds a requirement at end of 

2d sentence for a 
justification for provisions 
which deviate from standard 
clauses. 

9 - 50 . 304(0 . Modifies requirement for 

headquarters approval of 
extend or compete decisions 
only if action exceeds HPA's 
authority. 

9-50.704-2(a)..™..,. Revises section by adding 

after the 1st sentence "and 
to the protection of the 
public health and safety.” 
The safety and health clause 
also adds a requirement that 
"the contractor submit a 
management program and 
implementation plan to the 
contracting officer for 
review and approval* • 

9-50.704-24. Adds a "subcontractor cost or 

pricing data clause" which 
was previously approved in 
9-3.850. 

9-51.102 (a) and (b) Format of these sections 


revised in that: (a) applies to 
contracts of new or unusual 
nature likely to provoke 
pubilc interest, and (b) now 
applies to contract actions In 
excess of authority 
delegated to HPA's. It also 
deletes the requirement for 
headquarters review and 
approval with foreign 
parties in excess of $300,000. 


9-52... Revises subpart on 

procurement Instrument, 
solicitation and procurement 
request numbers to reflect 
the DOE, rather than the 
ERDA, numbering structure. 

For the Department of Energy. 
Dated: March 28, 1978. 

William S. Heffelfinger, 
Director of Administration. 

- It is proposed to revise the title of 
Chapter 9 in Title 41 to read “Depart¬ 
ment of Energy”. 

In 41 CFR Chapter 9 the following 
procurement regulations are proposed. 

CHAPTER 9—DEPARTMENT OF ENERGY 
PROCUREMENT REGULATIONS 

Part 

9-1 General. 

9-2 Procurement by Formal Advertis¬ 
ing. 

9-3 Procurement by Negotiation. 

9-4 Special Types and Methods of 
Procurement. 

9-5 Special and Directed Sources of 
Supply. 

9-6 Foreign Purchases. 

9-7 Contract Clauses. 

9-8 Termination of Contracts. 

9-9 Patents, Data and Copyrights. 
9-10 Bonds and Insurance. 

9-12 Labor. 

9-15 Contract Cost Principles and 
Procedures. 

9-16 Procurement Forms. 

9-17 Extraordinary Contractual Ac¬ 
tions to Facilitate the National De¬ 
fense. 

9-18 Procurement of Construction. 
9-23 Subcontracting Policies and Pro¬ 
cedures. 

9-30 Contract Financing. 

9-50 Operating and Onsite Service 
Contracts. 

9-51 Review and Approval of Con¬ 
tract Actions. 

9-52 Procurement Instrument. Solici¬ 
tation and Procurement Request 
Numbers. 

9-53 Contract Reporting. 

PART 9-1 GENERAL 
Sub part 9-1.0 Regulation Syitem 

5M001 Scope. 

9-1.002 Purpose. 

9-1.003 Authority. 

9-1.004 Applicability. 

9-1.005 Exclusions. 

9-1.006 Issuance. 

9-1.006-1 Code arrangement. 

9-1.006-2 Publication. 

9-1.006-3 Copies. 

9-1.007 Arrangement. 

9-1.007-1 General plans. 

9-1.007-2 Numbering. 

9-1.008 Implementation. 

9-1.009 Deviation. 

9-1.009-2 Procedure. 

9-1.050 Amendment of regulation. 

9-1.051 Other DOE pubUcations. 

9-1.051-1 Procurement circulars, hand¬ 
books, and procurement letters. 


Sec. 

9-1.051-2 Procurement circular (PC). 

9-1.051-3 Procurement handbooks (PH). 

Subpart 9-1.2 Definition of Torm* 

9-1.201 Definitions. 

9-1.204 Head of the agency. 

9-1.205 Procuring activity. 

9-1.208 Head of the procuring activity. 

9-1.250 Senior program official. 

9-1.251 Senior procurement official, head¬ 
quarters. 

Subpart 9-1.3 General Polkioi 

9-1.305 Specifications. 

9-1.305-1 Mandatory use of Federal specifi¬ 
cations. 

9-1.305-3 Deviations from Federal specifi¬ 
cations. 

9-1.305-5 Use of Federal and interim Fed¬ 
eral specifications In construction con¬ 
tracts. 

9-1.306-1 Mandatory use and applications 
of Federal standards. 

9-1.307 Purchase descriptions. 

9-1.313 Records of contract actions. 

9-1.318 Disputes clause. 

9-1.318-1 Contracting officer’s decision 
under a disputes clause. 

9-1.350 DOE specifications and standards. 

9-1.351 Distribution of Federal specifica¬ 
tions and standards. 

9-1.352 Department of Defense index of 
specifications and standards. 

9-1.353 Prebidding and preproposal confer¬ 
ences. 

9-1.354 Contract close-out. 

Subpart 9-1.4 Procuramant RetpontIbility and 

A uth ori t y 

9-1.401 Responsibility of the head of the 
procuring activity. 

9-1.403 Requirements to be met before 
taking contractual action. 

9-1.404 Selection, appointment, and termi¬ 
nation of appointment of contracting of¬ 
ficers. 

9-1.404-1 Selection. 

9-1.404-2 Designation. 

9-1.404-3 Termination of designation. 

9-1.404-50 Modification. 

9-1.405 Ratification of unauthorized con¬ 
tract awards. 

9-1.450 Responsibility of other Govern¬ 
ment personnel. 

9-1.450-1 General. 

9-1.451 Contracting officer’s representa¬ 
tives. 

9-1.452 Standards of conduct. 

Subpart 9-1.5 Gontingonf Fmi 

9-1.500 Scope. 

9-1.501 Applicability. 

9-1.507 Use of standard Form 119. 

9-1.507-1 Form prescribed. 

Subpart 9-1.6—Debarred, Suspended, and Ineligible 
Eiddere 

9-1.600 Scope. 

9-1.602 Establishment and maintenance of 
a list of concerns or Individuals de¬ 
barred, suspended, or declared ineligible. 

9-1.602-1 Bases for entry on debarred, sus¬ 
pended, or Ineligible list. 

9-1.603 Treatment to be accorded firms or 
Individuals In debarred, suspended, or 
ineligible status. 

9-1.606 Agency procedure. 

9-1.606-1 DOE procedural requirements. 

9-1.606-50 Reporting procedures. 

9-1.606-51 Collection of information and 
Investigation. 

9-1.606-52 Initiation of action. 
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Sec. 

9-1.606-53 Notice of proposed debarment. 
9-1.606-54 Hearing. 

9-1.606-55 Final debarment determination 
after the forfeiture of the right to be 
heard. 

9-1.606-56 Notice of final debarment deter¬ 
mination. 

Subport 9-1.7 Small Businais Cancan** 

9-1.700 General. 

9-1.704 Agency program direction and op¬ 
eration. 

9-1.704-1 DOE headquarters. 

9-1.704-2 Other procuring activities. 
9-1.704-3 Small business specialist. 
9-1.705-3 Screening of procurements. 
9-1.705-7 Performance of contract by SB A. 
9-1.706 Procurement set-asides for small 
business. 

9-1.706-5 Total set-asides. 

9-1.708 Certificate of competency program. 
9-1.708-3 Conclusiveness of certificate of 
competency. 

9-1.709 Records and reports. 

9-1.710 Subcontracting with small con¬ 
cerns. 

9-1.750 Business opportunity conferences. 

Subpart 9-1.t Labor Surplus Araa Concami 

9-1.807 Records and reports. 

Subpart 9-1.9 Reporting Po**ibU Antitrust Violation 

9-1.901 General. 

9-1.902 Documents to be transmitted. 

Subpart 9-1.10 Publicizing Procurement Actions 
9-1.1004 Synopsis of contract awards. 

Subport 9-1.11 Qualified Product* 

9-1.1101 Procurement of qualified prod¬ 
ucts. 

9-1.1150 Distribution of qualified products 
lists. 

Subpart 9-1.12 Responsible P r ospective Contractors 

9-1.1200 Scope. 

9-1.1203-2 Additional standards. 

9-1.1204 Determination of responsibility or 
nonresponsibility. 

Subpart 9-1.13 Minority Business Enterprises 

9-1.1300 Scope. 

9-1.1310 Subcontracting with minority 
business enterprises. 

Subpart 9-1.16 Reports of Identical Bids 

9-1.1603 Reporting requirements. 

9-1.1603-3 Submission of reports. 

Sub part 9-1.50 Change Orders, Equitable Adjust¬ 
ments, and Supplemental Agreements far Fixed- 
Price Contracts 

9-1.5000 Scope. 

9-1.5001 General policy. 

9-1.5002 Applicability. 

9-1.5003 Definitions. 

9-1.5004 Change orders and other unilater¬ 
al-type modifications within the general 
contract scope. 

9-1.5004-1 Change orders. 

9-1.5004-2 Unilateral-type contracts modi¬ 
fications other than change orders. 
9-1.5005 Changes outside the general con¬ 
tract scope. 

9-1.5006 Surety bonds. 

Subpart 9—1*51 Consideration* In Selecting Award 
Instrument—Contract or Grant 

9-1.5101 Scope. 

9-1.5102 Applicability. 

9-1.5103 Selection criteria. 

9-1.5103-1 Basic selection criteria. 


Subpart 9-1.53 Options 

Sec. 

9-1.5300 Scope. 

9-1.5301 Definition. 

9-1.5302 Applicability. 

9-1.5303 Procedures. 

9-1.5304 Exercise of options. 

9-1.5305 Examples of option provisions. 

Subpart 9-1.54 Organizational Conflicts of Interests 

9-1.5401 Scope of subpart. 

9-1.5402 Policy. 

9-1.5403 Definitions. 

9-1.5404 Criteria for recognizing organiza¬ 
tional conflicts of interest. 

9-1.5405 Disclosure and representation. 
9-1.5406 Contract clauses. 

9-1.5406-1 General contract clause. 
9-1.5406-2 Special contract provisions. 
9-1.5407 Evaluation, findings, and contract 
award. 

9-1.5408 Conflicts identified after award. 
9-1.5409 DOE management contractors, 
subcontractors, and consultants. 

9-1.5410 Architect-engineer services. 
9-1.5411 Subcontracts. 

9-1.5412 Remedies. 

Authority: Title V. Department of Energy 
Organization Act (Pub. L. 96-91), Adminis¬ 
trative Procedures Act, as amended (5 U.S.C. 
551 et. seq.) 

Subport 9-1.0 Regulation System 

§9-1.001 Scope. 

This subpart sets forth introductory 
information pertaining to the Depart¬ 
ment of Energy Procurement Regula¬ 
tions. hereinafter referred to as the 
DOE-PRs, explains their purpose, au¬ 
thority under which they are issued, 
their relationship to the FPR system, 
applicability, method of issuance, ex¬ 
clusions, arrangement, and deviation 
procedure. 

§9-1.002 Purpose. 

(a) This subpart establishes Chapter 
9. Department of Energy Procurement 
Regulations (DOE-PR), implementing 
and supplementing the Federal Pro¬ 
curement Regulations (FPR), and 
states its relationship to the FPR. 

(b) Where the FPR coverage is suffi¬ 
cient to DOE needs, no additional cov¬ 
erage will be provided in the DOE-PR. 

§9-1.003 Authority. 

The DOE-PR are issued by the DOE 
senior procurement official. Headquar¬ 
ters. with appropriate concurrences 
from other officials (e.g., counsel, con¬ 
troller, and interested program person¬ 
nel) under authority delegated by the 
Secretary In accordance with the au¬ 
thority of section 644 of the Depart¬ 
ment of Energy Organization Act of 
1977 (Pub. L. 95-91), the Federal Prop¬ 
erty and Administrative Services Act 
of 1949, as amended, and other appli¬ 
cable law. 

§ 9-1.004 Applicability. 

The FPR and DOE-PR apply to all 
DOE purchases and contracts for the 
procurement of property or services 
made within or outside the United 
States of America unless otherwise 
specified herein. Requests for author¬ 
ity to deviate from the FPR and DOE- 


PR shall comply with procedures set 
forth in § 1-1.009 and § 9,-1.009. 

§9-1.005 Exclusions. 

Certain DOE policies and procedures 
which come within the scope of this 
Chapter 9 may be excluded from DOE 
procurement regulations where there 
is appropriate justification, such as: 

(a) Subject matter which bears a se¬ 
curity classification. 

(b) Matters dealing with Federal as¬ 
sistance programs where instruments 
other than procurement contracts will 
be awarded. 

(c) Instructional or training material 
that explains more fully matters cov¬ 
ered in the FPR and DOE-PR. 

§9-1.006 Issuance. 

§9-1.006-1 Code arrangement. 

(a) DOE-PRs implement and supple¬ 
ment the FPR. Implementing material 
Is that which expands upon or indi¬ 
cates the manner of compliance with 
related FPR material. Absence of a 
corresponding part, subpart, section, 
etc., in the DOE-PR indicates that the 
FPR material is applicable as written. 
Supplementing material is that for 
which there is no counterpart in the 
FPR. 

(b) The effective date of FPR is¬ 
suances throughout DOE will be the 
date indicated in the respective is¬ 
suances unless otherwise provided in 
the DOE Procurement Regulations. 
FPR material will be repeated, para¬ 
phrased, or otherwise stated in the 
DOE-PR only to the extent necessary 
to implement or to indicate deviation 
from the FPR. DOE-PR material will 
be effective throughout DOE on the 
date indicated in the respective is¬ 
suances. 

§9-1.006-2 Publication. 

The DOE Procurement Regulations 
appear in the Code of Federal Regula¬ 
tions as Chapter 9 of Title 41, Public 
Contracts and Property Management, 
and are published in the daily issues of 
the Federal Register, In cumulative 
form in the Code of Federal Regula¬ 
tions, and in separate looseleaf volume 
form. 

§ 9-1.006-3 Copies. 

Copies of the DOE Procurement 
Regulations published in the Federal 
Register and in the Code of Federal 
Regulations may be purchased by Fed¬ 
eral agencies and the public at nomi¬ 
nal cost from the Superintendent of 
Documents, Government Printing 
Office. Washington. D.C. 20402. 

§9-1.007 Arrangement. 

§ 9-1.007-1 General plan. 

The DOE Procurement Regulations 
employ the same numbering system 
and nomenclature used in the FPR. 
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and conform with Federal Register 
standards approved for the FPR. 

§ 9-1.007-2 Numbering. 

(a) Where the DOE Procurement 
Regulations implement the FPR, the 
implementing part, subpart, section or 
subsection of the DOE-PR will be 
numbered and captioned, to the 
extent possible, to correspond to the 
part, subpart, section, or subsection of 
the FPR. 

(b) Where the DOE-PR supplements 
the FPR, the numbers 50 and up will 
be assigned to the parts, subparts, or 

sections involved. 

(c) Where the subject matter con¬ 
tained in a part, subpart, section, or 
subsection of the FPR requires no im¬ 
plementation, the DOE-PR will con¬ 
tain no corresponding part, subpart, 
section, or subsection number and the 
subject matter as published in the 
FPR governs. 

, §9-1.008 Implementation. 

(a) Procurement policies and proce¬ 
dures will be issued in the DOE-PR by 
the senior procurement official. Head¬ 
quarters, after appropriate concur¬ 
rences from other officials (e.g., coun¬ 
sel, controller, and interested program 
personnel) when necessary to accom¬ 
plish departmentwide procurement ob¬ 
jectives. 

(b) Implementing procedures, 
instructions, and guides which are nec¬ 
essary to clarify or to implement the 
DOE-PR within DOE field or Head¬ 
quarters organizations may be issued 
by procuring activities. Procuring ac¬ 
tivities have the authority to establish 
the review and approval levels, for var¬ 
ious procurement actions, within their 
respective organizations, up to the 
dollar authority level delegated to 
that organization by the head of the 
agency and/or the senior procurement 
official. Headquarters, providing the 
implementing procedures, instructions 
and guides: 

(1) Are consistent with the policies 
and procedures contained in this regu¬ 
lation as implemented and supple¬ 
mented from time to time; 

(2) To the extent practicable, follow 
the format, arrangement, and number¬ 
ing system of this regulation; and 

(3) Contain no material which dupli¬ 
cates, paraphrases, or is inconsistent 
with the contents of this regulation. 

§9-1.009 Deviation. 

§ 9-1.009-2 Procedure. 

(b)(1) in individual cases, deviations 
from either the FPR or the DOE-PR 
will be authorized only when essential 
to effect necessary procurement or 
where special circumstances make 
such deviations clearly in the best in¬ 
terest of the Government. Heads of 
Procuring activities are authorized to 
approve all deviations, in individual 


cases, within their delegated dollar au¬ 
thority, after coordination with Coun¬ 
sel and such other DOE personnel as 
required (e.g.. Controller for Head¬ 
quarters or appropriate finance orga¬ 
nization for field offices), with a copy 
to the senior procurement official. 
Headquarters. Deviations, either in 
excess of an HPA’s delegated dollar 
authority or covered under the provi¬ 
sions of DOE-PR section 9-15.5003, 
shall not be made unless such action is 
authorized by the senior procurement 
official. Headquarters, after consulta¬ 
tion with the Controller, General 
Counsel, and any other appropriate 
Headquarters office, on the basis of a 
written Justification stating clearly 
the special circumstances involved. 
For deviations from policies and proce¬ 
dures or clauses involving patents, 
data and copyrights, the concurrence 
of the Assistant General Counsel for 
Patents shall be obtained as provided 
in § 9-9.107-4CK). 

(2) Requests for authority to deviate 
from the provisions of the FPR or the 
DOE-PR shall be submitted as far in 
advance as the exigencies of the situa¬ 
tion will permit. Each request for devi¬ 
ation shall contain the following: 

(i) A statement of the deviation de¬ 
sired. including identification of the 
specific paragraph numbers) of the 
FPR or DOE-PR; 

(ii) The reason why the deviation is 
considered necessary or would be in 
the best interests of the Government; 

(ill) If applicable, the name of the 
contractor and identification of the 
contract affected; 

(iv) A statement as to whether the 
deviation has been requested previous¬ 
ly and, if so. circumstances of the pre¬ 
vious request; 

(v) A description of the intended 
effect of the deviation; 

<vi) A statement of the period of 
time for which the deviation is needed; 
and 

(vli) Any pertinent background in¬ 
formation which will contribute to a 
full understanding of the desired devi¬ 
ation. 

(c) Where deviations from the FPR 
or DOE-PR in classes of cases are con¬ 
sidered necessary, requests for author¬ 
ity to deviate shall be submitted to the 
senior procurement official. Headquar¬ 
ters, who will, after appropriate con¬ 
currences from other officials (e.g., 
counsel, controller, and interested pro¬ 
gram personnel), consider the submis¬ 
sion Jointly with the General Services 
Administration (GSA) as appropriate. 
Class deviations to the FPR or the 
DOE-PR involving patents, data, and 
copyrights shall be forwarded to the 
senior procurement official. Headquar¬ 
ters, via the Assistant General Counsel 
for Patents. Where circumstances pre¬ 
clude obtaining prior concurrence of 
GSA as required, the senior procure¬ 
ment official, Headquarters, may au¬ 


thorize deviation and shall inform 
GSA of the deviation including the cir¬ 
cumstances under which it was re¬ 
quired. 

§ 9-1.050 Amendment of regulation. 

This regulation may be amended 
from time to time by the senior pro¬ 
curement official. Headquarters, after 
appropriate concurrences from other 
officials (e.g., counsel, controller, and 
interested program personnel). 

§ 9-1.051 Other DOE publications. 

§9-1.051-1 Procurement circulars, hand¬ 
books, and procurement letters. 

Policies, procedures, and informa¬ 
tion concerned primarily with procure¬ 
ment may be published in DOE pro¬ 
curement circulars, and handbooks, 
and procurement letters generally 
under the following circumstances: 

(a) Procurement circulars—To pro¬ 
vide coverage on an interim basis, 
pending subsequent incorporation in 
this regulation; 

(b) Procurement handbooks—To 
provide extensive treatment of a sub¬ 
ject that is not suitable for inclusion 
in this regulation; 

§ 9-1.051-2 Procurement Circulars (PC). 

(a) In accordance with the authority 
in §9-1.051-1 above, a Procurement 
Circular, supplementary to this regu¬ 
lation, shall be published as often as 
may be necessary or advisable for dis¬ 
tribution to all recipients of this regu¬ 
lation. Material to be published in 
each circular shall first be approved 
by the senior procurement official. 
Headquarters, after appropriate con¬ 
currences from other officials (e.g., 
counsel, controller, and interested pro¬ 
gram personnel). 

(b) PC’s will be identified by the 
prefix letter “PC”, followed by the last 
two digits of the calendar year in 
which issued and will be numbered 
consecutively. For example, the first 
PC issued in calendar 1978 will be 
identified as PC 78-1. 

§9-1.051-3 Procurement handbooks (PH). 

(a) In accordance with the authority 
in §9-1.051-1 above, the senior pro¬ 
curement official. Headquarters, after 
appropriate concurrences from other 
officials (e.g., counsel, controller, and 
interested program personnel) may 
publish Procurement Handbooks (PH) 
from time to time. These shall be dis¬ 
tributed to all recipients of the DOE- 
PR. 

(b) Handbooks will be identified by 
the prefix letter “PH” and will be 
keyed to the appropriate DOE-PR 
subpart. For example, a handbook on 
profit and fee analysis would bear the 
identity PH 9-3.808. 

§ 9-1.051-4 Procurement letters (PL). 

(a) In accordance with the authority 
in §9-1.051-1 above, the senior pro- 
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curement official. Headquarters, or 
designee, may issue Procurement Let¬ 
ters from time to time. Procurement 
letters are concerned with internal 
practices and procedures which are 
not suitable for publication in this reg¬ 
ulation. They will remain in effect 
until cancelled. 

(b) Procurement Letters will be in- 
dentified by the prefix letter *'PL”, 
followed by the last two digits of the 
calendar year in which issued and will 
be numbered consecutively. For exam¬ 
ple. the control number of the first 
letter issued in calendar year 1978 will 
be PL 78-1. When appropriate, the ap¬ 
plicable subpart of the DOE-PR will 
be identified in the subject line. 

Subpcrt 9-1.2—Definition of Tormt 

§ 9-1.201 Definitions. 

For the purposes of this chapter, 
and unless otherwise indicated, the 
following terms have the meaning set 
forth in this subpart. FPR definitions 
not implemented herein also apply to 
this chapter. 

§ 9-1.204 Head of the agency. 

“Head of the agency” means the 
Secretary, Deputy Secretary, or Under 
Secretary. 

§ 9-1.205 Procuring activity. 

“Procuring activity” means a DOE 
organizational element which has 
been delegated authority by the senior 
procurement official, Headquarters, to 
award contracts. Procuring activities 
having only small purchase authority, 
i.e., to $10,000. shall have all procure¬ 
ment actions in excess of that amount 
processed for them by their autho¬ 
rized HP A. Procuring activities can 
process procurement actions in excess 
of their delegated dollar authority, to 
the point of execution, when so dele¬ 
gated by their authorized HP A. The 
following is a list of DOE organization¬ 
al elements designated as procuring 
activities along with the UPA to which 
they will go for matters requiring HP A 


authority. 


Procuring activity 

Authorized HPA 

(A) Headquarters Organization 

1. Procurement and Con¬ 

Director. 

tracts Management Direc¬ 

Procurement and 

torate. Office of Procure¬ 

Contracts 

ment Operations. 

Management 

Directorate. 

(B) Field Organizations 


1. Albuqerque Operations Manager, ALO. 
Office. 

2. Chicago Operations Manager. CHO. 

Office. 

3. Idaho Operations Office. Manager. IDO. 

4. Nevada Operations Manager. NVO. 

Office. 

5. Oak Ridge Operations Manager. ORO. 
Office. 

6. Richland Operations Manager. RLO. 

Office. 


(B) Field Organizations 


7. Savannah River Oper Manager. SRO 
aliens Office. 

8. San Francisco Oper- Manager. SFO. 
at ions Office. 

9. Pittsburgh Naval Reac- Manager. PNRO. 
tors Office. 

10. Schenectady Naval Reac- Manager. SNRO. 
tors Office. 

11. Orand Junction Office.-. Manager. OJO. 

12. Clinch River Breeder Re- Director. CRBRPO. 

actor Plant Project Office. _ 

IS Fast Flux Test Facility Director, FFTFPO. 
Project Office. 

14. Bonneville Power Ad- Administrator, BP A. 

ministration. _ 

15. Bartlesville Energy Re- Manager. SFO. 
search Center. Bartlesville, 

Okla. 

16. Grand Porks Research Do. 

Center. Grand Forks. N. 

Dak. 

17. Laramie Energy Re- Do. 

search Center, Laramie. 

Wyo. 

18. Morgantown Energy Re- Manager. ORO. 
search Center, Morgan¬ 
town, W.Va. 

19. Pittsburgh Energy Re- Manager. CHO. 
search Center. Pittsburgh. 

Pa. 

20. Assistant Secretary/ Director. 

ENERGY TECH, Denver. Procurement and 
Colo. Contracts 

Management 

Directorate. 

21. Assistant Secretary/ Do. 

ENERGY TECH. Pitts¬ 
burgh, Pa. 

22. DOE Office, region I, Do. 

Boston. 

23. DOE Office, region n. Do. 

New York. 

24. DOE. region III. Phtla- Do. 
delphla. 

25. DOE, region, IV. Atlanta Do. 

28. DOE. region V. Chicago.. Do 

27. DOE, region VT. Dallas..., Do. 

28. DOE. region VII. Kansas Do. 

City. 

29. DOE. region VIII. Da 

Denver. 

30. DOE. region EX. San Do. 

Francisco. 

31. DOE. region X. Seattle.... Do. 

32. Naval Petroleum and Oil Do. 

Shale. Reserves in Kern 
County, C&lif. 

33. Naval Petroleum and OU Do. 

Shale, Reserves In Colo.. 

Utah, and Wyoming. 

34. Environmental Measure- Do. 

ments Lab. New York, NY. 

35. Western Power A dm Inis Do. 

tratlon, Denver, Colo 

36. Alaska Power Admlnls- Do. 

tratlon. 

37. Southeastern Power Ad- Do. 

ministration. Elberton. Ga. 

38. Southwestern Power Ad- Do. 

ministration. Tulsa, Okla 

39. Strategic Petroleum Re- Director. Strategic 

serve Project Office. Petroleum Reserve 

Office. 


§9-1.206 Head of the procuring activity 
(HPA). 

“Head of the procuring activity” 
means the Senior Official within a 
DOE organizational element who has 
overall responsibility for the supervi¬ 
sion and direction of a procurement 
activity and who meets the following 
requirements: (1) has been delegated 
authority to award contracts and ap¬ 
point contracting officers by the 
senior procurement official. Headquar¬ 
ters, and (2) has been designated as an 


HPA. A partial listing of the duties 
specifically reserved to the HPA or 
designee include: 

Authority to establish review and approv¬ 
al levels for contract actions, within his or 
g&nlz&tion, up to the dollar level delegated 
to him. 

Authority to approve deviations from the 
FPRs and the DOE-PRs after appropriate 
coordination. 

Authority to appoint contracting officers 
and grant officers. 

Authority to ratify unauthorized contract 
and/or contract modification awards. 

Authority to make administrative deter¬ 
minations regarding withdrawals of bids 
before award in mistake In bid cases. 

Authority to waive requirements for audit 
of proposals when there Is adequate infor¬ 
mation already available for the proposed 
procurement. 

§ 9-1.250 Senior program official. 

“Senior program official” means the 
Assistant Secretaries, Administrators 
of Administrations, Chairman, Federal 
Energy Regulatory Commission. Di¬ 
rector. Office of Energy Research, and 
heads of DOE staff offices, or desig¬ 
nees. 

§9-1.251 Senior procurement official, 
Headquarters. 

“Senior procurement official. Head¬ 
quarters” means the Director of Pro¬ 
curement, and Contracts Manage¬ 
ment, or designee. 

Subpart 9-1.3 General Polidei 

§ 9-1.305 Speciftcations. 

§9-1.305-1 Mandatory use of Federal 
specifications. 

(a) The policies and procedures es¬ 
tablished by FFR 1-1.305 shall be com¬ 
plied with for all direct procurement 
except as provided in 9-1.305-5. 

(b) The paper specification stan¬ 
dards published by the Joint Commit¬ 
tee on printing for the purchase of 
paper to be used on Government- 
owned printing, binding, and duplicat¬ 
ing equipment shall be used in specify¬ 
ing paper requirements for “Federal 
Printing” as defined in the Govern¬ 
ment printing and Binding Regula¬ 
tion. 

§ 9-1.305-1 Deviations from Federal 
Specifications. 

Subject to the requirements of FPR 
1-1.305-3, heads of procuring activi¬ 
ties, senior program officials or desig¬ 
nees, may authorize deviations from 
Federal Specifications in connection 
with direct procurement. 

§ 9-1.305-5 Use of Federal and interim 
Federal specifications in construction 
contracts. 

When specifications for construction 
are prepared by private firms, heads of 
procuring activities, senior program of¬ 
ficials or designees are responsible for 
obtaining compliance with the general 
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policies of this subpart to the extent 
practicable and compatible with meet¬ 
ing program objectives. 

§9-1.306-1 Mandatory use and applica¬ 
tions of Federal standards. 

The policies and procedures estab¬ 
lished by FPR 1-1.306 for the develop¬ 
ment and use of Federal Standards 
shall be complied with to the same 
extent as provided for Federal Specifi¬ 
cations In § 9-1.305-1, § 9-1.305-3, and 
§9-1.305-5. 

§9-1.307 Purchase descriptions. 

Specifications should be in such 
terms as to permit full and free com¬ 
petition among all potential suppliers. 
However, technical reasons may occa¬ 
sionally exist for using specifications 
which limit competition by requiring 
certain types of material or articles, 
such as replacement parts, auxiliary 
equipment, and tools required for use 
with major equipment. Restrictive 
specifications may be used to meet 
special requirements, provided (a) 
DOE needs cannot reasonably be met 
In any other manner, and (b) a com¬ 
plete written justification for the re¬ 
striction is included in the contract 
file. 

§9-1.313 Records of contract actions. 

(a) The procurement file which shall 
be maintained by the head of the pro¬ 
curing activity, or designee, shall in¬ 
clude copies of all documents that pre¬ 
sent a historical record of the fact of 
the transaction. Basic papers of the 
procurement file shall be arranged 
and secured in a logical order so as to 
facilitate review and audit. A complete 
file shall be maintained, and pertinent 
papers shall not be removed. Bulky 
material, such as unsuccessful propos¬ 
als, specifications, drawings, etc., need 
not be kept in the file, but may be 
filed elsewhere under the contract 
number, cross referenced in both files. 
These records may be disposed of in 
accordance with approved records dis¬ 
position schedules, subject to any spe¬ 
cial circumstances such as lawsuits, in¬ 
vestigations, etc., warranting longer 
retention. 

(b) Files of essential documents for 
all contract* and modifications made 
without formal advertising, except 
files for small purchases, shall include 

the following: 

c °Py of the procurement re¬ 
quest, requisition, or other document 
which the procurement is based; 

( 2 ) Determinations and findings; 

(3) Copy of request for proposals, in¬ 
cluding drawings and specifications 
when applicable or references thereto; 

(4) List of sources solicited, or, when 
noncompetitive, justification for non¬ 
competitive procurement or justifica¬ 
tion for acceptance of unsolicited pro¬ 
posal; 

(5) Copies of proposals or confirming 
Quotations received; 
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(6) Basis for determining that the 
contractor was financially and techni¬ 
cally able to perform; 

(7) Cost or pricing data used to de¬ 
termine reasonableness of price in 
making award, including a statement 
on the analysis of the price; 

(8) Approval of appropriate review¬ 
ing authority when required; 

(9) Conformed copy of contract or 
purchase order with specific reference 
to any unusual contract provisions and 
reasons therefor, 

(10) Related correspondence; 

(11) Copies of any modifications; 

(12) Negotiation memos; 

(13) Advance understandings; and 

(14) Copies of solicition and award 
synopsis. 

(c) The file covering a procurement 
by formal advertising shall include the 
following: 

(1) Copy of the procurement re¬ 
quest, requisition, or other document 
upon which procurement is based; 

(2) Copy of the bid invitation; 

(3) List of prospective bidders solicit¬ 
ed; 

(4) Copies of addenda or supplemen¬ 
tal notices; 

(5) Abstract of bids; 

(6) Copy of successful bid; 

(7) Evaluation of the reasonableness 
of the low bid accepted, including com¬ 
parison with the independent Govern¬ 
ment cost estimate, if applicable; 

(8) Copy of notice of award; 

(9) Conformed copy of contract; 

(10) Copies of unsuccessful bids; 

(11) Copies of any modifications; 

(12) Justification for award to other 
than the low bidder and other circum¬ 
stances justifying award, such as basis 
for making the award in case of equal 
low bids; 

(13) If performance or payment 
bond requirements on lump-sum or 
unit-price construction contracts and 
subcontracts do not conform to the re¬ 
quirements of Part 9-10, state the 
reason; and 

(14) Related correspondence. 

§9-1.318 Disputes clause. 

§9-1.318-1 Contracting officer's decision 
under a Disputes clause. 

(a) In addition to the information 
specified in FPR 1-1.318-1, a decision 
concerning a dispute which is or may 
be subject to the Disputes clause also 
shall include the contracting officer’s 
written findings of fact. 

(b) Such decisions shall be expedi¬ 
tiously prepared and transmitted to 
the cont ractor, together with a copy of 
10 CFR Part 703, and a copy of any 
rules established by the DOE Board of 
Contract Appeals. 
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§9-1.350 DOE specifications and stan¬ 
dards. 

§ 9-1.351 distribution of Federal specifica¬ 
tions and standards. 

(a) DOE does not maintain a central 

distribution point for specifications 
and standards. Index of Federal Speci¬ 
fications, Standards, and Handbooks 
may be obtained by submission of an 
order to the Superintendent of Docu¬ 
ments, U.S. Government Printing 
Office, Washington, D.C., 20402. 

Copies of Federal Specifications and 
Standards may be obtained in the 
same manner. Single copies of product 
specifications required for bidding 
purposes are available without charge 
at the Business Service Centers of the 
General Services Administration Re¬ 
gional Offices. Nongovernment activi¬ 
ties should obtain copies of the Index 
and of Federal Specifications and 
Standards from the Superintendent of 
Documents, U.S. Government Printing 
Office, Washington, D.C. 20402. 

(b) Field offices find Headquarters 
shall maintain current copies of these 
indexes and supplements and shall 
maintain files of current copies of Fed¬ 
eral Specifications and Standards cov¬ 
ering all items which are purchased on 
a recurring basis for which specifica¬ 
tions or standards are available. 

§9-1.352 Department of Defense Index of 
Specifications and Standards. 

These indexes may be obtained from 
the superintendent of documents. 
Government Printing Office, Wash¬ 
ington, D.C. 20402. Copies of specifica¬ 
tions and standards are ordered from 
the cognizant military activity devel¬ 
oping each particular specification or 
standard. 

§9-1.353 Prebidding and preproposal con¬ 
ferences. 

(a) Wherever considered advanta¬ 
geous, particularly for the more com¬ 
plex, unusual, or large projects, a pre¬ 
bidding or preproposal conference 
should be held with prospective con¬ 
tractors and their suppliers prior to re¬ 
ceipt of bids or proposals in connec¬ 
tion with formally advertised or nego¬ 
tiated procurement. 

(b) The primary objectives of such 
conferences are to avoid performance, 
production and construction problems 
and contingency items in bids or pro¬ 
posals by: 

(1) Outlining principal features of 
the project. 

(2) Answering questions and identi¬ 
fying any ambiguity or obscurity con¬ 
cerning the proposed work and the 
plans and specifications. 

(3) Soliciting prospective contrac¬ 
tors’ opinions on matters such as feasi¬ 
bility of proposed performance, pro¬ 
duction or construction techniques 
and tolerences. 

(4) Soliciting prospective contrac¬ 
tors’ suggested changes in design or in 
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provisions of the proposed contract 
which could result in more economical 
production or construction. 

(c) changes or clarifications found to 
be necessary as a result of a prebid¬ 
ding or preproposal conference shall 
be included in addenda to the invita¬ 
tion for bids or request for proposals. 

(d) Such conferences may also be 
held prior to the issuance of invita¬ 
tions for bids or requests for proposals 
when the main objective is to obtain 
the view of prospective contractors on 
matters such as production* or con¬ 
struction techniques. 

§ 9-1.354 Contract Close-out 

(a) The head of the procuring activ¬ 
ity shall ensure that necessary proce¬ 
dures and milestone schedules are es¬ 
tablished and resources applied to 
effect the earliest practicable deobliga¬ 
tion of projected excess funds and the 
timely close-out of all procurements 
which are physically completed or oth¬ 
erwise eligible for close-out action. 
The following final milestones after 
physical completion are to be used in 
establishing close-out schedules: fixed- 
price purchase orders—3 months; firm 
fixed-price contracts, grants, SRSAs 
and cooperative agreements—6 
months; and all others—20 months. 

(b) Quick closeout procedures for 
cost reimbursable and flexibly priced 
type contracts are covered under 9- 
3.705-50. 

Subpart 9-1.4 Procurement Respontlbility and 
Authority 

§ 9-1.401 ResponHibility of the head of the 
Procuring activity. 

The head of the procuring activity is 
responsible for the conduct of an ef¬ 
fective and efficient procurement pro¬ 
gram. Adequate controls shall be es¬ 
tablished to assure compliance with 
applicable laws, regulations, proce¬ 
dures, and the dictates of good man¬ 
agement practices. Periodic reviews 
shall be conducted by qualified per¬ 
sonnel, preferably assigned to posi¬ 
tions other than in the particular pro¬ 
curement office or portion thereof 
being reviewed, to determine the 
extent of adherence to prescribed poli¬ 
cies and regulations and good manage¬ 
ment practices, and to identify any 
needs for improvements, guidance 
and/or training. 

59-1.403 Requirements to be met before 
taking contractual action. 

(a) No contract shall be entered into, 
modified, or terminated unless all re¬ 
quired reviews, clearances, or appro¬ 
vals have been obtained and all appli¬ 
cable requirements of law, the FPR, 
the DOE-PR, and other applicable 
regulations have been met. 

(b) In addition to the requirements 
specified in paragraph (a), no negotiat¬ 
ed contract shall be entered into until 


the determinations and findings re¬ 
quired by Parts 1-3 and 9-3 with re¬ 
spect to the circumstances justifying 
negotiation and use of any special 
method of contracting have been 
made. Negotiations, in any form, will 
not begin with prospective contractors 
until all required determinations and 
findings authorizing such negotiations 
have been made. 

§9-1.404-1 Selection, appointment, and 
termination of appointment of con¬ 
tracting officers. 

§9-1.404 Selection. 

In selecting contracting officers, the 
appointing authority shall consider ex¬ 
perience, training, education, business 
acumen, judgment, character, reputa¬ 
tion. and ethics. In considering experi¬ 
ence, training, and education, the fol¬ 
lowing shall be evaluated: 

(a) experience in a Government pro¬ 
curement office, commercial procure¬ 
ment, or related fields; 

(b) formal education or special train¬ 
ing in business administration, law, ac- 
couting, or related fields and comple¬ 
tion of specialized courses in the field 
of Government procurement; 

<c) knowledge of procurement law, 
FPR, DOE-PR, other applicable laws, 
Executive Orders, and regulations af¬ 
fecting procurement. 

§9-1.404-2 Designation. 

(a) Except for those individuals who 
are designated contracting officers by 
position (e.g., heads of procuring ac¬ 
tivities, such as field office managers), 
appointment of contracting officers 
shall be made by the appointing offi¬ 
cial (e.g., heads of procuring activities, 
such as managers of field offices for 
persons working under their author¬ 
ity). Any limitations on the scope of 
the authority to be exercised by the 
contracting officer, other than those 
contained in this regulation, shall be 
entered on the face of the certificate. 
Certificates shall be serially num¬ 
bered. A copy of the Certificate of Ap¬ 
pointment Is in 9-16.808. 

<b) The office of each appointing au¬ 
thority shall maintain a file contain¬ 
ing all documents (such as resumes, 
references, and records of training) 
necessary to support the appointment 
of each contracting officer. 

§ 9-1.404-3 Termination of designation. 

The appointment of a contracting 
officer may be revoked at any time by 
the appointing authority, but no such 
revocation shall operate retroactively. 
Revocation of the appointment shall 
be made by letter, reading substantial¬ 
ly as follows: 

(Date)- 

To: (Name, grade, and position title) 

From: (Appointing Authority) 

Subject: Termination of Appointment As 
Contracting Officer, Certificate of Appoint¬ 
ment, Serial No 


1. Your appointment as Contracting Offi¬ 
cer contained in the subject Certificate is 
hereby terminated effective 19— 

(Signature and Title)- 

§ 9-1.404-50 Modification. 

To accomplish modification of a con¬ 
tracting officer's authority, the pre¬ 
sent appointment shall be revoked, 
and a new certificate issued. 

§9-1.405 Ratification of unauthorized 
contract awards. 

(a) The Government is not geneally 
bound by agreements or contractual 
commitments made to prospective con¬ 
tractors by persons to whom procure¬ 
ment authority has not been delegat¬ 
ed. Such unauthorized acts may be in 
violation of the Federal Property and 
Administrative Services Act, other 
Federal laws, the FPR, the DOE-PR 
and good procurement practice; e.g., 
certain requirements of law and regu¬ 
lation necessary for the proper estab¬ 
lishment of a contractual obligation 
may not be met, such as certification 
of the availability of funds, determina¬ 
tions and findings, competition of 
sources, determination of contractor 
responsbility, price/cost analysis, ad- 
minstrative approvals, negotiations of 
appropriate contract clauses, etc. 

(b) Contracting officers shall not 
ratify contractual commitments made 
by other personnel of DOE without 
the prior approval of the head of the 
procuring activity or the senior pro¬ 
curement official. Headquarters, and 
after consultation with counsel. This 
approval authority shall not be redele¬ 
gated. 

(c) Requests received by contracting 
officers for ratification of commit¬ 
ments made by personnel lacking con¬ 
tracting authority shall be processed 
as follows: 

(1) The individual who made the un¬ 
authorized contractual commitment 
shall furnish the contracting officer 
all records and documents concerning 
the commitment and a complete, writ¬ 
ten statement of facts, including, but 
not limited to. a statement as to why 
the procurement office was not used, 
why the proposed contractor was se¬ 
lected and a list of other sources con¬ 
sidered, description of work of be per¬ 
formed or products to be furnished, es¬ 
timated or agreed contract price, cita¬ 
tion of appropriation available, and a 
statement of whether the contractor 
has commenced performance. 

(2) The contracting officer will 
review the file and forward it to the 
head of the procuring activity or the 
senior procurement official, Headquar¬ 
ters, with any comments or informa¬ 
tion which should be considered In 
evaluation of the request for ratifica¬ 
tion. The head of the procuring activ¬ 
ity or the senior procurement official, 
Headquarters, will coordinate the re¬ 
quest for ratification with counsel. 
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(3) If ratification Is authorized by 
the head of the procuring activity or 
senior procurement official. Headquar¬ 
ters, the file will be returned to the 
contracting officer for action. 

§9-1.450 Responsibility of other Govern¬ 
ment personnel. 

§9-1.450-1 GeneraL 

(a) Responsibility for the decision of 
what to buy and when to buy rests 
with program and certain staff offices 
and the head of the agency or desig¬ 
nee. Responsibility for determining 
how to buy, the conduct of the buying 
process, and execution of the contract 
rests with the procurement activity, 
the contracting officer in particular. 

(b) Personnel responsible for making 
decisions to buy should maintain a 
close and continuous relationship with 
their procurement activity to ensure 
that procurement personnel are made 
aware of contemplated procurement 
actions. This will be mutually benefi¬ 
cial in terms of better planning for 
procurement action and more timely, 
efficient, and economical procure¬ 
ment. 

(c) Personnel not delegated contract¬ 
ing authority may not commit the 
Government, formally or informally, 
to any type of contractual obligation. 
However, program personnel who 
must use the contracting process to ac¬ 
complish their programs, must sup¬ 
port the contracting officer in ensur¬ 
ing that: 

(1) Requirements are clearly defined 

and specified; 

(2) Competitive sources are solicited, 
evaluated and selected; 

(3) Quality standards are prescribed 

and met; 

(4) Performance or delivery is 

timely; 

(5) Prices, estimated costs, and fees 
are reasonable; 

(6) Piles are documented to substan¬ 
tiate the judgments, decisions, and ac¬ 
tions taken. 

§ 9-1.451 Contracting officer's representa¬ 
tives. 

(a) A contracting officer may desig¬ 
nate Government personnel to act as 
authorized representatives for such 
functions as inspection, approval of 
shop drawings, testing, approval of 
samples, and other functions of a tech- 
rncai nature not involving a change in 
the scope, price, terms, or conditions 
or the contract or order. Such designa¬ 
tion shall be in writing and shall con¬ 
tain specific instructions as to the 
extent to which the representative 
tnay take action for the contracting of- 
ncer, but will not contain authority to 
sign contractual documents. The re¬ 
sponsibilities and limitations of the 
contracting officer's representatives 
be set forth in the contract or in 
“Separate letter, a copy of which shall 
oe furnished to the contractor. 


(b) A person assigned to and per¬ 
forming primary duty within a pro¬ 
curement office, and who is under the 
supervision of a contracting officer, 
does not require designation as a rep¬ 
resentative to perform assigned duties. 
The contracting officer cannot autho¬ 
rize employees to sign any contract 
document or letter where the signa¬ 
ture of a contracting officer is re¬ 
quired. 

§ 9-1.452 Standards of conduct. 

The business ethics of all persons 
charged with administration and ex¬ 
penditure of Government funds must 
be above reproach and suspicion in 
every respect at all times. It is impor¬ 
tant that all persons engaged in pro¬ 
curement and related duties adhere to 
and be guided by DOE policies and 
instructions on personnel conduct. De¬ 
tailed rules applicable to the conduct 
of employees are set forth in 10 CFR 
Part 700. 

Subpart 9-1.5 Contingent Fees 

§ 9-1.500 Scope. 

This subpart prescribes the use by 
DOE of the ‘'covenant against contin¬ 
gent fees” and sets forth the policies 
in regard to DOE procurement. 

§ 9-1.501 Applicability. 

The policies and requirements of 
FPR Subpart 1-1.5 shall be applied to 
all DOE procurement activities. 

§ 9-1.507 Use of Standard Form 119. 

§ 9-1.507-1 Form prescribed. 

Each Standard Form 119 completed 
in connection with a DOE contract, to¬ 
gether with other relevant informa¬ 
tion shall be reviewed by counsel prior 
to the Initiation of appropriate action. 
An information copy of each such 
form, together with a record of action 
taken, shall be forwarded to the senior 
procurement official. Headquarters. 

Subpart 9-1.6 Debarred, Suspended, and 
Ineligible Bidden 

§9-1.600 Scope. 

This subpart implements and sup¬ 
plements th e pol icies and procedures 
set forth in FPR Subpart 1-1.6 relat¬ 
ing to the debarment, suspension, or 
ineligibility of bidders for any cause. 

§ 9-1.602 Establishment and maintenance 
of a list of concerns or individuals de¬ 
barred, suspended, or declared ineligi¬ 
ble. 

The senior procurement official. 
Headquarters, shall establish and 
maintain a list of firms or individuals 
debarred or ineligible for contracts 
with DOE and with DOE contractors 
holding cost-reimbursement type con¬ 
tracts. This list shall be designated as 
the DOE Consolidated List of De¬ 


barred, Ineligible, and Suspended Con¬ 
tractors and its use by all DOE procur¬ 
ing activities is mandatory. The senior 
procurement official. Headquarters, 
shall periodically publish this list and 
distribute it to DOE contracting offi¬ 
cers. 

§9-1.602-1 Bases for entry on debarred, 
suspended, or ineligible list 

The senior procurement official, 
Headquarters, shall place all firms and 
individuals within the categories speci¬ 
fied in FPR 1-1.602-1 and 1-1.604 on 
the DOE Consolidated List of De¬ 
barred, Ineligible, and Suspended Con¬ 
tractors as soon as determination is 
made of debarment, ineligibility, or 
suspension. DOE debarments under 
FPR 1-1.604 are subject to the proce¬ 
dural requirements in § 9-1.606. 

§9-1.603 Treatment to be accorded firms 
or individuals in debarred, suspended, 
or ineligible status. 

The senior procurement official. 
Headquarters, or designee, may deter¬ 
mine, pursuant to FPR l-1.603(a), 
that an exception is essential to the 
public interest for a specific procure¬ 
ment action only. Such action shall be 
documented to reflect the determina¬ 
tion and the justification therefor. 

§ 9-1.606 Agency procedure. 

§9-1.606-1 DOE procedural requirements. 

This section establishes DOE inter¬ 
nal procedures for giving effect to 
FPR Subpart 1-1.6 as required by FPR 
1-1.606. 

§9-1.606-50 Reporting procedures. 

Heads of procuring activities, or des¬ 
ignees, are responsible for reporting 
any evidence of offenses or irregulari¬ 
ties which may be grounds for debar¬ 
ment, ineligibility or suspension. The 
report shall be made to the senior pro¬ 
curement official. Headquarters. The 
report shall contain a full statement 
of facts, and shall be supported by ap¬ 
propriate exhibits. If all necessary in¬ 
formation is not readily available, a 
preliminary report shall be forwarded 
to be followed as soon as practicable 
by a completely documented report. 

§ 9-1.606-51 Collection of information and 
investigation. 

The senior procurement official. 
Headquarters, shall collect and evalu¬ 
ate information to determine whether 
an alleged offense or irregularity war¬ 
rants the initiation of a debarment 
proceeding and may request an inves¬ 
tigation. 

§ 9-1.606-52 Initiation of action. 

The senior procurement official. 
Headquarters, with the concurrence of 
counsel and after consultation with 
appropriate offices, shall determine 
whether causes and conditions exist to 
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initiate a debarment action or to issue 
a notice of suspension. 

§9-1.606-53 Notice of proposed debar¬ 
ment 

(a) The senior procurement official. 
Headquarters, shall initiate a debar¬ 
ment proceeding by sending a notice 
of proposed debarment by registered 
mail (return receipt requested) to the 
firm or individual proposed for debar¬ 
ment. 

(b) A notice of proposed debarment 
will: 

(1) Concisely state the facts on 
which the proposed debarment is 
predicated; 

(2) Specify the period of the pro¬ 
posed debarment; 

(3) Inform the firm or individual of 
the action which DOE may take in the 
event a low bid or proposal is received 
from the firm or individual before the 
proposed debarment is finally deter¬ 
mined; 

(4) Inform the firm or individual of 
its right within 20 days of the date of 
the notice of the proposed debarment, 
or such other time as may be specified 
in the notice, to request a hearing: 

(5) Provide that the firm or individ¬ 
ual may submit a written reply to the 
notice of proposed debarment within 
20 days of its date, or such other time 
as may be specified in the notice. The 
reply shall set forth the facts on 
which the firm or individual relies and 
request a hearing, if one is desired. 

(6) Inform the firm or individual 
that if no reply or request for hearing 
is received within 20 days from the 
date of the notice of proposed debar¬ 
ment or such other time as may be 
specified in the notice, that the debar¬ 
ment will become effective on a date 
specified in the notice. 

§9-1.606-54 Hearing. 

A hearing, if requested, shall be con¬ 
ducted before the DOE Board of Con¬ 
tract Appeals. (See 10 CFR 703.210, 
“Conduct of hearings,” and 10 CFR 
703.214, “Reconsideration.”) The DOE 
Board of Contract Appeals has the 
final authority to decide debarment 
cases after hearings. 

§9-1.606-55 Final debarment determina¬ 
tion after the forfeiture of the right to 
be heard. 

(a) If the senior procurement offi¬ 
cial, Headquarters, on the basis of an. 
analysis of all information, determines 
that the proposed debarment is not 
warranted, that official shall notify, in 
writing, the firm or individual con¬ 
cerned within 40 days after the notice 
of proposed debarment. 

(b) If the senior procurement offi¬ 
cial, Headquarters, on the basis of an 
analysis of all information, determines 
that the proposed debarment is war¬ 
ranted, that official shall transmit the 
recommendation for debarment, and 


all information on which such recom¬ 
mendation is based, to the head of the 
agency or designee. If the head of the 
agency or designee determines in writ¬ 
ing to debar, the senior procurement 
official. Headquarters, shall notify, in 
writing, the firm or individual within 
40 days after the notice of proposed 
debarment. The determination shall 
accompany the notice confirming the 
proposed debarment. The notice con- 
finning the proposed debarment shall 
state the effective date and the period 
of the debarment. The period of the 
debarment shall be no greater than 
that specified in the notice of pro¬ 
posed debarment. 

§9-1.606-56 Notice of final debarment de¬ 
termination. 

(a) The senior procurement official. 
Headquarters, shall promptly notify 
all senior program officials and heads 
of procuring activities of all debar¬ 
ment actions taken pursuant to this 
subpart. 

(b) The senior procurement official, 
Headquarters, shall notify the Gener¬ 
al Services Administration of the 
names of all firms or individuals 
placed on or removed from the DOE 
list. 

Subport 9-1.7 Smoll Butinets Concern* 

§9-1.700 General. 

The policies and procedures pre¬ 
scribed in FPR 1-1.7 and in this sub¬ 
part apply to all DOE procurement. 

§9-1.704 Agency program direction and 
operation. 

§ 9-1.704-1 DOE headquarters. 

The senior procurement official. 
Headquarters, or designee is responsi¬ 
ble for the overall management of the 
DOE small business program. This in¬ 
cludes responsibility for developing 
and managing the DOE small business 
program, providing advice on small 
business programs, and representing 
DOE before other Government agen¬ 
cies on matters primarily affecting 
small business. 

§ 9-1.704-2 Other procuring activities. 

The head of the procuring activity 
or designee shall appoint a small busi¬ 
ness specialist, directly responsible to 
him, to serve as small business coor¬ 
dinator for the activity to provide a 
central point of contact to which small 
business concerns may direct inquiries 
concerning participation in the pro¬ 
curement program and other small 
business matters. The senior procure¬ 
ment official, headquarters, or desig¬ 
nee. will provide the small business 
specialist with guidance, advice and 
technical assistance, as necessary. The 
small business specialist shall also per¬ 
form such other functions as specifi¬ 
cally directed by this Subpart 9-1.7 


and any additional functions which 
the head of the procuring activity may 
prescribe to implement the small busi- 
ness program. A copy of each appoint¬ 
ment and termination of appointment 
of small business specialists shall be 
forwarded to the senior procurement 
official. Headquarters, or designee. 

§ 9-1.704-3 Small business specialist. 

The small business specialist (§9- 
1.704-2) shall perform the following 
duties as determined appropriate by 
the head of the procuring activity or 
designee: 

(a) Maintain a program designed to 
locate capable small business sources 
for current and future procurements, 
through SBA or other methods. 

(b) Coordinate inquiries and re¬ 
quests for advice from small business 
concerns on procurement matters. 

(c) Prior to issuance of solicitiations 
(or contract modifications for addi¬ 
tional supplies or services) in excess of 
$2,500, determine that small business 
concerns will receive adequate consid¬ 
eration, including initiation of set- 
asides where appropriate, in accor¬ 
dance with 9-1.705-3. 

(d) Review procurement programs 
for possible breakout of items suitable 
for procurement from small business 
concerns. 

(ei Advise small business concerns 
with respect to the financial assistance 
available under existing law and regu¬ 
lation and assist such concerns in ap¬ 
plying for financial assistance, assur¬ 
ing that requests by small business 
concerns for proper assistance are not 
treated as a handicap in securing the 
award of contracts. 

(f) Participate in determinations 
concerning responsibility of a prospec¬ 
tive contractor whenever small busi¬ 
ness concerns are involved and provide 
advice to the contracting officer con¬ 
cerning responsibility determinations 
of small business concerns. 

(g) Participate In the evaluation of a 
prime contractor’s subcontracting pro¬ 
gram. 

(h) Assure that participation of 
small business concerns Is accurately 
reported. 

(i) Make available to SBA copies of 
solicitations when so requested. 

(j) Act as liaison between the con¬ 
tracting officer and SBA field offices 
and representatives in connection with 
set-asides, certificates of competency, 
and other matters in which the small 
business program may be involved. 
Procurements estimated to cost 
$100,000, or more, in which certificates 
of competency are requested, shall be 
reported to the senior procurement of¬ 
ficial, Headquarters, or designee. The 
report shall contain a description of 
the requirement, a list of the bidders 
or proposers, and the contract prices 
specified in the bids or proposals sub¬ 
mitted and the reason for the pro* 
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posed rejection of an otherwise accept¬ 
able small business bid or proposal. 
Pertinent dates such as the required 
date for the completion of the pro¬ 
curement, the date of the request for 
the certificate of competency, etc., 
shall also be furnished. 

(k) In cooperation with the contract¬ 
ing officer and technical personnel, 
seek and develop information on the 
technical competence of small busi¬ 
ness concerns for research and devel¬ 
opment contracts. Regularly bring to 
the attention of the contracting offi¬ 
cers and technical personnel descrip¬ 
tive data, brochures, and other infor¬ 
mation on small business concerns 
that are apparently competent to per¬ 
form research and development work 
in fields in which DOE is interested. 

§ 9-1,705-3 Screening of procurements. 

Class set-asides. Under agreement 
with the SBA, DOE will accept SBA 
initiation of class set-asides for formal¬ 
ly advertised construction procure¬ 
ments estimated to cost between 
$2,500 and $2 million, including new 
construction and repair and alteration 
of structures. When, in the judgment 
of the head of the procuring activity 
or designee, a particular procurement 
falling within these dollar limits is un¬ 
suitable for a set-aside for exclusive 
small business participation, the head 
of the procuring activity or designee 
shall notify the appropriate SBA rep¬ 
resentative of this decision. Unless 
SBA appeals the decision, the con¬ 
tracting officer shall proceed to pro¬ 
cess the procurement on an unrestrict¬ 
ed basis. Small business set-aside pref¬ 
erences should be considered for con¬ 
struction procurements in excess of $2 
million, on a case-by-case basis, favor¬ 
ing such preferential participation of 
small business whenever appropriate. 

§9-1.705-7 Performance of contract by 

SBA. 

(a) Full consideration will be given 
to contracting with SBA in order to 
foster or assist in the establishment or 
the growth of small business concerns 
designated by the SBA. The objective 
is that these concerns become self-sus¬ 
taining, competitive entities within a 
reasonable period of time. 

(b) The Small Business Administra¬ 
tion has delegated to its field offices 
authority to handle contracts and sub¬ 
contracts under section 8(a) of the 
Small Business Act. Heads of procur¬ 
ing activities or designees should 
assure full cooperation with SBA in ef¬ 
forts to place procurements with firms 
which are eligible for subcontract 
awards by SBA under section 8(a). 
They shall take the necessary steps to: 

(l) Invite appropriate SBA field rep¬ 
resentatives to identify needs for 8(a) 
contracts and to provide for coopera¬ 
tion and assistance on the part of 
UQE in verifying the availability or 


nonavailability of requirements, fund¬ 
ing, and other pertinent factors; and 

(2) Propose any requirements which 
appear to offer potential opportunity 
for contracting with SBA under au¬ 
thority of section 8(a) of the Small 
Business Act, for consideration by ap¬ 
propriate SBA field representatives. 

(3) Work-out detailed arrangements 
for handling individual 8(a) contracts 
with SBA offices, consistent with FDR 
1-1.712. Any problems relating to con¬ 
tracting with the Small Business Ad¬ 
ministration which cannot be readily 
resolved between heads of procuring 
activities and Regional Directors of 
SBA should be reported to the senior 
procurement official. Headquarters. 

§ 9-1.706 Procurement set-asides for small 
business. 

§ 9-1.706-5 Total set-asides. 

It is DOE policy to use the method 
of procurement known as “small busi¬ 
ness restricted advertising” for con¬ 
tracts involving total set-asides unless 
there are circumstances which make 
conventional negotiation necessary. 

§9-1.708 Certificate of competency pro¬ 
gram. 

§9-1.708-3 Conclusiveness of certificate 
of competency. 

DOE shall accept SBA certificates of 
competency as conclusive of a prospec¬ 
tive contractor's responsibility as to 
capacity, credit, tenacity or presever¬ 
ance. 

§ 9-1.709 Records and reports. 

Reports covering pertinent informa¬ 
tion concerning small business, minor¬ 
ity business enterprises, and contracts 
placed with SBA under authority of 
Section 8(a) of the SBA Act, shall be 
prepared in accordance with DOE-PR 
9-53. 

§9-1.710 Subcontracting with Small Busi¬ 
ness concerns. 

Heads of procuring activities or des¬ 
ignees shall appoint persons under 
their jurisdiction to serve as liaison of¬ 
ficers who will administer the small 
business subcontracting program. 

§9-1.750 Business opportunity confer¬ 
ences. 

The Department of Commerce is re¬ 
sponsible for coordinating the partici¬ 
pation of Federal civilian agencies in a 
continuing series of conferences which 
are generally sponsored by local 
Chambers of Commerce. The objec¬ 
tives of these conferences are: (a) loca¬ 
tion of additional procurement sources 
to broaden the procurement base of 
Federal buying agencies; (b) stimula¬ 
tion of local, regional, and national 
economic growth, national security, 
and cost reduction; (c) location of un¬ 
derutilized production capacity; (d) 


prevention or elimination of pockets 
of underemployment; and (e) assis¬ 
tance of small business concerns. As 
notified by the Small Business Advi¬ 
sor, heads of procuring activities will 
designate, as appropriate, small busi¬ 
ness specialists or procurement per¬ 
sonnel to participate in person-to- 
person counseling at such conferences. 
Ordinarily, participation by procure¬ 
ment activities will be restricted to 
conferences held within the geo¬ 
graphical area of the procurement 
office. 

Subport 9-1.8 Labor Surplus Area Concerns 

§ 9-1.807 Records and reports. 

A report containing summary data 
on DOE procurement in labor surplus 
areas as set forth in FPR l-16.804-3(d) 
<2), and FPR 1-16.804-4 shall be input¬ 
ted by heads of procuring activities or 
designees Into the DOE automated in¬ 
formation system not later than the 
first working day after the close of 
each quarter. 

Subport 9-1.9 Reporting Possible Antitrust 
Violations 

§9-1.901 General. 

The procedures prescribed in FPR 
Subpart 1-1.9 apply to all procure¬ 
ment on a competitive basis, and shall 
be applied to cost-type contractor pro¬ 
curement. 

§ 9-1.902 Documents to be transmitted. 

The Office of the General Counsel is 
responsible for reporting cases of pos¬ 
sible antitrust violations to the Attor¬ 
ney General. Heads of procuring ac¬ 
tivities shall furnish two copies of the 
documents referred to in FPR 1-1.902 
to the Office of the General Counsel 
and one copy to the senior procure¬ 
ment official. Headquarters. 

Subport 9-1.10 Publicising Procurement 
Actions 

§ 9-1.1004 Synopsis of contract awards. 

Procuring activities shall forward, by 
mail, one copy of the synopsis of con¬ 
tract award, as required by FPR 
1.1004, to Headquarters, Office of 
Public Affairs. 

Subport 9-1.11 Qualified Products 

§9-1.1101 Procurement of qualified prod¬ 
ucts. 

(a) This subpart prescribes policies 
and procedures for the procurement of 
qualified products established by the 
Government. 

(b) Whenever procurement of quali¬ 
fied products is to be made by formal 
advertising, the contracting officer 
shall insert in invitations for bids the 
provision contained in FPR 1- 
1.1101(b). This provision may be modi¬ 
fied with the advice of counsel for use 
in requests for proposals. 
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§9-1.1150 Distribution of qualified prod¬ 
ucts lists. 

Qualified products lists are distribut¬ 
ed by GSA directly to Headquarters 
and field offices. These lists shall be 
redistributed to those persons autho¬ 
rized to use them. Heads of procuring 
activities shall maintain records of dis¬ 
tribution of the lists. Extra copies may 
be obtained through the senior pro¬ 
curement official. Headquarters. 

Subpart 9-1.12 Rftipontibis Prospective 
Contractor* 

§9-1.1200 Scope. 

This subpart implements and sup¬ 
plements the policies set forth in FPR 
1 - 1 . 12 . 

§9-1.1203-2 Additional standards. 

A prospective contractor, in order to 
be determined as responsible must, in 
the opinion of the contracting officer, 
meet the following standards as they 
relate to the particular procurement 
under consideration: 

(a) Have an established system of ac¬ 
counting and financial controls which 
the contracting officer determines will 
permit the effective administration of 
the type of contract proposed, particu¬ 
larly if under its terms the costs in¬ 
curred are a factor in determining the 
amount payable under the contract, or 
if advance or progress payments are 
requested. 

(b) In determining the adequacy of a 
prospective contractor’s financial re¬ 
sources for the performance of the 
proposed contract, as required by FPR 
l-1.1203-l(a) f particular attention 
shall be given to the ability of the con¬ 
tractor to discharge his full financial 
responsibility for charges and losses of 
Government-furnished material, such 
as special nuclear materials, when the 
contractor has responsibility for such 
material. 

§9-1.1204 Determination of responsibility 
or nonresponMibiiity 

(a) While the signing of the contract 
shall be deemed to be evidence of the 
contracting officer's affirmative deter¬ 
mination that a contractor is responsi¬ 
ble within the meaning of FPR 1- 
1.1202, 9-1.313.(b)(6) requires the file 
to indicate the basis for such determi¬ 
nation. 

(b) If the contracting officer deter¬ 
mines a prospective contractor to be 
nonresponsible within the meaning of 
FPR 1-1.1202, the written determina¬ 
tion to this effect shall be placed in 
the contract file. (See FPR 1-1.708 if a 
small business concern is involved.) 

Subpart 9-1.13 Minority Businat» Enterprise* 

§9-1.1300 Scope. * 

This subpart implements and sup¬ 
plements the policies, procedures, and 
contract clauses applicable to the par¬ 


ticipation of minority business enter¬ 
prises in Government procurement, at 
the prime and subcontract level, as set 
forth in FPR Subpart 1-1.13. 

§9-1.1310 Subcontracting with minority 
business enterprises. 

Heads of procuring activities or des¬ 
ignees shall appoint persons under 
their jurisdiction to serve as liaison of¬ 
ficers who will administer the minor¬ 
ity business enterprises subcontracting 
program. 

Subpart 9-1.16 Report* of Identical Bid* 
§9-1.1603 Reporting requirements. 

§9-1.1603-3 Submission of reports. 

Heads of procuring activities are re¬ 
sponsible for submitting to the Office 
of the General Counsel two copies of 
identical bid reports. 

Subpart 9-1.50 Change Order*, Equitable Ad¬ 
justment, and Supplemental Agreement* for 

Fixed-Price Contract* 

§9-1.5000 Scope. 

This subpart sets forth the circum¬ 
stances under which change orders, 
other unilateral-type contract modifi¬ 
cations, and supplemental agreements 
are to be used in connection with 
fixed-price contracts, and outlines gen¬ 
eral procedures to be followed in the 
preparation and negotiation of such 
modifications, including determination 
of necessary equitable adjustments in 
price or performance time. 

§9-1.5001 General policy. 

Change orders and supplemental 
agreements to fixed-price contracts 
will be handled expeditiously and eco¬ 
nomically without sacrificing sound 
contract administration or lessening 
the opportunity for proper consider¬ 
ation of all pertinent factors in effect¬ 
ing equitable adjustments and settle¬ 
ments. 

§9-1.5002 Applicability. 

The policies and procedures set 
forth in this subpart apply to all fixed- 
price prime contracts. 

§9-1.5003 Definitions. 

For the purpose of this subpart, the 
following terms have the meanings set 
forth in this section: 

(a) Article. “Article” means an arti¬ 
cle or clause as these terms are used In 
the various standard contract forms 
used to designate separate and distinct 
contract provisions. 

(b) Contract modification. The 
meaning of “contract modification” is 
as defined in FPR 1-1.219. 

(c) [Reserved.] 

(d) Supplemental agreement “Sup¬ 
plemental agreement” means a negoti¬ 
ated, bilateral modification of a con¬ 
tract effecting changes in the general 


scope of work or other contract terms 
and conditions. 

§9-1.5004 Change orders and other unil«. 
terial-type modifications within the 
general contract scope. 

§9-1.5004-1 Change orders. 

(a) Use of change orders. (1) A 
change order shall bemused to direct an 
addition to or variation or omission 
from the work within the general 
scope of a contract in accordance with 
the contract provisions and to effect 
an equitable adjustment in contract 
price and performance time. 

(2) A change order shall not be used 
to effect additions, alterations, or dele¬ 
tions of work which involve a change 
in the general scope of a contract or to 
change any of the substantive provi¬ 
sions of a contract, such as time of 
commencement, methods of payment, 
and refund of retained percentages. 

(b) Obligation of contractor. Under 
the terms of standard fixed-price con¬ 
tract forms the contractor agrees in 
advance to perform such changes in 
the work as are within the general 
scope of the contract. A written order 
to the contractor making such a 
change is binding upon him whether 
or not the order contains adjustments 
of price and time, and he is obligated 
to proceed with the work as changed 
pending determination of equitable 
adjustments. If the order contains uni¬ 
lateral adjustments of price and time 
with which the contractor cannot 
agree, he has the right to protest or 
appeal from such determination in ac¬ 
cordance with the language of the par¬ 
ticular contract article under which 
the order was issued, but he must 
comply with the requirements of such 
article in order for his protest or 
appeal to be effective.. 

(c) Method of issuance. (1) Whenever 
possible, prior agreement should be 
reached with the contractor regarding 
any price and time adjustments and a 
complete one-part change order 
should be Issued prior to commence¬ 
ment of the changed work. If agree¬ 
ment cannot be reached within avail¬ 
able time, the directive portion of the 
change order should be issued in any 
case prior to commencement of the 
changed work. 

(2) When failure to reach mutual 
agreement on equitable adjustments 
prior to issuance of a change order is 
due to inability to obtain adequate 
proposals from the contractor or to 
reaching an Impasse in negotiations, 
rather than to lack of available time, a 
complete one-part change order 
should be issued as a unilateral action 
with price and time adjustments based 
on the Government estimate. 

(3) A two-part change order should 
be used when a complete one-part 
change order has not been issued 
under either subparagraph (1) or W 
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above. The first part should set forth 
the details of the change and contain 
a statement that price and time ad¬ 
justments will be settled by the parties 
at an early date. The second part 
should contain the adjustments in 
price and time. Where appropriate, 
the first part of a two-part change 
order may establish an interim price 
as a basis for such partial payments as 
can be thoroughly substantiated by 
cost estimates; the interim price 
should not include profit or items 
which might be controversial. Every 
effort should be made by the parties 
to reach agreement on part two of the 
two-part change order as expeditiously 
as possible. When the parties fail to 
reach agreement as to equitable ad¬ 
justments due to inability to obtain 
adequate proposals from the contrac¬ 
tor, the reaching of an impasse in ne¬ 
gotiations, or for any other proper 
reason, the second part of a two-part 
change order should be issued as a 
unilateral action with price and time 
adjustments based on the Government 
estimate. 

(4) In all cases where agreement is 
reached with the contractor on equita¬ 
ble price and time adjustments, the 
contractor’s acceptance shall be indi¬ 
cated by his signature on the change 
order to establish that mutual agree¬ 
ment has been reached. 

(5) According to the circumstances 
of the particular case, the contractor’s 
protest or “appeal” from unilateral ad¬ 
justments of price and time in a 
change order should be treated (i) as a 
claim for consideration and decision, 
based on findings of fact by the con¬ 
tracting officer, subject to further 
appeal, or (ii) as an appeal from the 
contacting officer’s decision. The 
latter alternative should apply only 
when the unilateral adjustments were 
preceded by a full coasideration of the 
details of the contractor’s claim, a 
thorough effort to resolve differences 
by negotiation, and a decision by the 
contracting officer based upon formal 
findings of fact. See “rules of Proce¬ 
dures in Contract Appeals,” 10 CFR 
Part 703. 

<d) Adjustment of price or time. Any 
equitable adjustment in price or time 
must be determined as of the date the 
change is directed. Estimated in¬ 
creased costs of performing the con¬ 
tract as changed, which are a direct 
result of the change order, are proper 
for consideration in an equitable ad¬ 
justment in price. Ascertainment of 
costs which may be properly included 
ln any equitable adjustment depends 
upon all of the facts surrounding a 
particular change. The following pro¬ 
cedures shall be followed in establish¬ 
ing price and time adjustments for 
change orders: 

(1) Contractor's proposal. The con¬ 
tractor shall be furnished details of 
ine change and be requested to submit 


a statement that the directed change 
will not require a change in contract 
price or time or, if an increase or de¬ 
crease in contract price or time will 
result, an estimate of cost, broken 
down as appropriate between features 
of work and into elements of cost and 
the change in time for completion, if 
any. 

(2) Government estimate. An inde¬ 
pendent Government estimate of the 
cost of the changed work shall be pre¬ 
pared on the basis, as applicable, of 
the costs of labor, materials, equip¬ 
ment, construction equipment, taxes, 
bonds, and insurance (direct costs) on 
which appropriate allowances for 
profit and overhead should be made. 
The change in the time of perfor¬ 
mance, if any, should also be estimat¬ 
ed. 

(3) Use of actual costs. Costs actually 
incurred may be considered, to the 
extent that they are determined to be 
both necessary and reasonable, in de¬ 
termining price adjustments for 
changes that have been completed, 
but they are not to be used as the 
basis for price adjustments since the 
price adjustment must be determined 
as of the date the change was directed. 

§ 9-1.5004-2 Unilateral-type contract 
modification* other than change 
order*. 

Fixed-price contracts often include 
provisions other than changes articles 
which contemplate, as a result of 
specified happenings or actions, uni¬ 
lateral equitable adjustments in the 
contract price or performance time in 
the event of failure to reach mutual 
agreement. To the extent applicable, 
the procedures for the handling of 
change order equitable adjustments 
specified in 9-1.5004-1 shall be fol¬ 
lowed in the treatment of such other 
equitable adjustments. Such other ad¬ 
justments include: 

(a) Adjustments in price and time re¬ 
sulting from differences in physical 
conditions as described in the 
“Changed Conditions” article which 
appears in Standard Form 23-A: Gen¬ 
eral Provisions (Construction Con¬ 
tract) and other contracts. 

(b) Certain time extensions as cov¬ 
ered by provisions of contract articles 
dealing with default terminations, 
delays, and time extensions. 

(c) Time or price adjustments result¬ 
ing from suspension, delay, or inter¬ 
ruption of work covered by applicable 
contract articles. 

(d) Adjustments in price and time re¬ 
sulting from removing or tearing out 
of construction w r ork which subse¬ 
quently is found to meet contract re¬ 
quirements as covered by inspection 
articles. 

§9-1.5005 changes outside the general 
contract scope. 

(a) Use of supplemental agree¬ 
ments Al) A supplemental agreement is 


used to modify a contract when a sub¬ 
stantive change is necessary, such as a 
change in the general scope of the 
contract, changes in basic contract ar¬ 
ticles, or a deletion or addition of con¬ 
tract articles. 

(2) A supplemental agreement shall 
not be used for work additions unless 
the added work is so closely related to 
work under the existing contract, or 
for other reasons, that it is impractica¬ 
ble to accomplish the new work under 
a separate fixed-price contract award¬ 
ed as a result of formal advertising or 
invited proposal procedures. The use 
of a supplemental agreement for addi¬ 
tional work shall be fully justified as 
being in the best interest of the gov¬ 
ernment and shall satisfy DOE re¬ 
quirements for procurement by negoti¬ 
ation. 

(3) Whenever time will permit, a 
supplemental agreement shall be 
issued and signed by both parties prior 
to the commencement of any work 
covered by the modification. When 
construction must be started before a 
supplemental agreement can be com¬ 
pleted, prior agreement shall be con¬ 
firmed by letter or a letter-type sup¬ 
plemental agreement should be issued 
to authorize the start of work. 

(b) Negotiation. Because a supple¬ 
mental agreement concerns a change 
in contract terms or in work which is 
not within the general scope of the 
contract, any price and time adjust¬ 
ment must be acceptable to the con¬ 
tractor and the supplemental agree¬ 
ment must be effected by negotiation 
with the contractor. The following 
procedures shall be used: 

(1) Contractor's proposal The con¬ 
tractor shall be furnished a descrip¬ 
tion of the change, together with any 
applicable revised plans and specifica¬ 
tions, and be requested to submit a 
proposal for the changed work. Includ¬ 
ing a detailed estimate of any change 
in price or time involved in the perfor¬ 
mance of the work. 

(2) Government estimate. An inde¬ 
pendent Government estimate shall be 
prepared in accordance with applica¬ 
ble provisions of § 9-1.5004-l(d)(2). 

(3) Agreement on price or time ad¬ 
justment In the event negotiation 
with the contractor does not result in 
reasonable reconciliation between the 
contractor’s estimate and the Govern¬ 
ment estimate, the contracting officer 
must determine whether, under the 
circumstances, contracting with others 
for the work involved would better 
serve the interest of the Government. 

§ 9-1.5006 Surety bond*. 

Additional performance bond protec¬ 
tion in connection with and consent of 
surety to change orders and supple¬ 
mental agreements to fixed-price con¬ 
tracts shall be obtained when they are 
determined to be appropriate on the 
basis of Part 9-10. 
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Subpart 9-1.51 Conti derations In Soloctlng 
Award Inttrumont—Contract or Grant 

§9-1.5101 Scope. 

(a) DOE accomplishes its missions to 
some extent through direct in-house 
activities but predominantly through 
non-Federal organizations. using 
either contract or grant instruments 
as the means for defining the terms 
and conditions, and the nature of the 
agreement between DOE and the re¬ 
cipient. The two instruments are in¬ 
tended to be different in purpose, ap¬ 
plication, content, and/or nature, 
when properly employed, and create 
different relationships between the 
parties. 

(b) Because of these differences, the 
choice between using a contract or a 
grant in any given circumstances must 
be made carefully. 

The purpose of this subpart is to 
provide general guidance on the con¬ 
siderations which are relevant to such 
choices. The guidance is provided in 
terms of the Federal objectives and 
Federal role as manifested in the 
degree of control sought by DOE pro¬ 
gram officials, not the characteristics 
Intrinsic in the project itself. 

§ 9-1.5102 Applicability. 

This subpart applies to all programs 
in which the amount of the award, the 
decision to make the award, and the 
choice between using a contract or a 
grant, as the award instrument are not 
specified by law, and are. therefore, 
within the administrative discretion of 
the DOE. 

§ 9-1.5103 Selection criteria. 

§ 9-1.5103-1 Basic selection criteria. 

(a) Contracts. The contract is the 
appropriate instrument when: 

(1) The principal purpose of the 
award is the acquisition, by purchase, 
lease, or barter, of property or services 
for the direct benefit or use of DOE 
and the outcome of the effort is some¬ 
thing which DOE must obtain to meet 
its program or operational needs. 

(2) The senior program official or 
designee considers it necessary to exer¬ 
cise control over the objectives, pro¬ 
gram direction, specifications, costs, 
reporting of results, methods of re¬ 
search, and scheduling of the project. 
The degree of control alone may dic¬ 
tate use of a contract even though 
other considerations may suggest use 
of a grant. Control means the right to 
unilaterally terminate for convenience 
or default; issue unilateral changes; 
issue stop work orders; redirect the 
work within the limits of the scope of 
work and changes clause; and to speci¬ 
fy strict adherence to the scope of 
work. 

(b) Grants. The grant is the appro¬ 
priate instrument when: 

(1) The principal purpose of the re¬ 
lationship is the transfer of money. 


property, sendees, or anything of 
value to the recipient in order to ac¬ 
complish a public purpose of support 
or stimulation authorized by Federal 
statute, rather than acquisitions by 
purchase, lease, or barter, of property 
or services for the direct benefit or use 
of DOE. and no substantial involve¬ 
ment is anticipated between DOE and 
the recipient during performance of 
the contemplated activity. DOE’s role 
is that of supporting the grantee’s pro¬ 
ject rather than satisfying a specific 
DOE operational or program require¬ 
ment. 

(2) The senior program official or 
designee does not consider it necessary 
to exercise or have the type of con¬ 
trols which contracts provide to assure 
that desired outcome. 

(c) Grants shall not be used to avoid 
the formal advertising or competitive 
negotiation requirements of the FPRs 
or DOE-PRs when the use of a con¬ 
tract is more appropriate. Further, the 
use of a grant rather than a contract 
shall not be justified on the basis of its 
relative processing time. 

Subpart 9-1.53 Options 
§ 9-1.5300 Scope. 

This subpart applies to contracts for 
supplies and services other than for: 

(a) The construction, alteration, or 
repair of buildings, bridges, roads, or 
other kinds of real property; 

(b) Research and development; or 

(c) Contracts to be awarded on a 
cost-reimbursement basis. However, it 
does not preclude the use of appropri¬ 
ate option provisions in such con¬ 
tracts. 

§9-1.5301 Definition. 

As used in this subpart, an option 
clause is a provision in a contract 
under w’hich, for a specified time, the 
Government may elect to purchase ad¬ 
ditional quantities of the supplies or 
services called for by the contract, or 
may elect to extend the period of per¬ 
formance of the contract. 

§9-1.5302 Applicability. 

(a) Option clauses may be included 
in contracts where increased require¬ 
ments within the period of contract 
performance are foreseeable, or where 
continuing performance beyond the 
original period of contract perfor¬ 
mance may be in the best interest of 
the Government. Because options re¬ 
quire offerors to guarantee that orders 
will be placed, their improper use 
could result in prices which are unfair 
to either the Government or the con¬ 
tractor. When additional requirements 
are foreseeable and subsequent compe¬ 
tition would be impracticable because 
of such factors as production lead time 
and delivery requirements, the use of 
options may be preferable to later ne¬ 
gotiating a price with the contractor 


at a time when it is the only practical 
source. 

(b) An option normally should not 
be used where it can reasonably be 
foreseen that (i) minimum economic 
production quantities will be procured 
at some future date, and (ii) startup 
costs, production lead time, and prob¬ 
able delivery requirements would not 
preclude adequate future competitioa 

(c) Option provisions and clauses 
shall not be included ii* contracts 
when: 

(1) The supplies or services being 
purchased are readily available on the 
open market. 

(2) The contractor would be required 
to incur undue risks; e.g., the price or 
availability of necessary materials or 
labor is not reasonably foreseeable. 

(3) An indefinite quantity contract 
or requirements contract is appropri¬ 
ate except that options for continuing 
performance may be used in such con¬ 
tracts. 

(4) Market prices for the supplies or 
services involved are likely to change 
substantially. 

(5) The option quantities represent 
known firm requirements for w r hich 
procurement funds are available. 

§9-1.5303 Procedures. 

(a) When a contract is to contain an 
option quantity, the solicitation must 
contain an appropriate option provi¬ 
sion and the contract file shall be do¬ 
cumented with a justification for the 
inclusion of the option expressed as a 
percentage of the base contract quan¬ 
tity. If the contract is to be negotiated, 
the determination and findings shall 
set forth the approximate quantity to 
be awarded and the extent of the in¬ 
crease to be permitted by the option. 
The contract shall limit the additional 
quantities of supplies or services 
which may be procured, or the dura¬ 
tion of the period for which perfor¬ 
mance of the contract may be ex¬ 
tended under the option and will fix 
the period within which the option 
may be exercised, consideration shall 
be given to necessary lead time re¬ 
quired to assure continuous produc¬ 
tion and the time required for addi¬ 
tional funding and other necessary ap¬ 
proval action. The period specified for 
exercising the option shall in all cases 
be kept to ft minimum 

(b) Solicitations containing option 
provisions should cover five basic 
points: 

(1) Quantity of additional suppli® 
or services which may be procured 
Where the exercise of the option 
would result in increased quantities of 
supplies, the option quantity should 
be expressed in terms of a specified 
number of additional units rather 
than as a percentage of the base quan¬ 
tity. Where exercise of the option 
would result in an increase in the per¬ 
formance of services, the option may 
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be similarly expressed In terms of the 
units of work contained in the con¬ 
tract (e.g., man hours). Where exercise 
of the option would result in an exten¬ 
sion of the duration of the contract, 
the option may be expressed in terms 
of a specific date or dates or of an ad¬ 
ditional time period such as days, 
weeks, or months. Generally the quan¬ 
tity subject to the option should not 
exceed the basic quantity by more 
than 25 percent. 

(2) The period within which the 
option may be exercised. The contract 
shall fix the period within which the 
option may be exercised. The period 
specified shall in all cases be kept to a 
minimum (generally no longer than 6 
months). 

(3) Delivery terms for the option 

quantities. 

(4) Prices for the option Quantities . 
The clause shall provide for firm unit 
prices for any additional quantity that 
may be ordered up to the maximum 
quantity of the option, or for any in¬ 
crease in the performance of services 
or extension of the duration of the 
contract. 

(5) A statement on the evaluation of 
bids or proposals. Solicitations shall 
state that evaluation will be on the 
basis of the firm quantity set forth in 
the schedule and the option quantity, 
if any. exercised at time of award. 

The option* clause normally should 
not contain a price control feature on 
the option quantities, such as a re¬ 
quirement that the option quantities 
be offered at prices no higher than 
those of the basic quantity. The use of 
price controls to avoid unreasonable 
offers on option quantities can be dis¬ 
advantageous to the Government be¬ 
cause the contractor may spread the 
cost of bona fide risks of option quan¬ 
tities to the basic quantity. 

§ 9-1.5304 Exercise of options. 

(a) The exercise of an option by the 
Government requires the contracting 
officer’s written notification to the 
contractor within the time period 
specified in the contract. 

(b) Where the contract provides for 
price escalation and the contractor re¬ 
quests revision of price pursuant to 
such provision, or the provision ap¬ 
plies only to the option quantity, the 
effect of escalation on prices under 
the option must be ascertained before 
the option is exercised. 

(c) Options should be exercised only 
u it is determined that: 

(1) Funds are available; 

(2) The requirement covered by the 
option fulfills an existing need of the 
Government; and 

(3) The exercise of the option is 
most advantageous to the Govern- 
ment. price and other factors consid¬ 
ered. 

(d) Insofar as price is concerned, the 
determination under <cX3> above shall 


be made on the basis of one of the fol¬ 
lowing; 

(1) A new solicitation fails to pro¬ 
duce a better price than that offered 
by the option. When the contracting 
officer anticipates that the option 
price will be the best price available, 
he should not use this method of test¬ 
ing the market but should use one of 
the methods in (2), (3), or (4) below. 

(2) An informal investigation of 
prices, or other examination of the 
market indicates clearly that a better 
price than that offered by the option 
cannot be obtained. 

(3) The time between the award of 
the contract containing the option and 
the exercise of the option is so short 
that it indicates the option price is the 
lowest price obtainable, considering 
such factors as market stability and a 
comparison of the time since award 
with the usual duration of contracts 
for such supplies and services. 

(4) Established prices are readily as¬ 
certainable and clearly indicate that 
formal advertising or informal solicita¬ 
tion can obviously serve no useful pur¬ 
pose. 

(e) Insofar as the “other factors” 
mentioned in (c)(3) above are con¬ 
cerned, the determination should, 
among other things, take into account 
the Government’s need for continuity 
of operations and potential costs to 
the Government of disrupting oper¬ 
ations, including the cost of relocating 
necessary Government-furnished 
prop- erty (as, for example, in certain 
repair and overhaul contracts for com¬ 
plex equipment). 

(f) When it has been determined 
that an option may properly be exer¬ 
cised, such determination shall be set 
forth in writing and included in the 
contract file. Written notification to 
the contractor of the exercise of the 
option and any contract modification 
resulting therefrom shall cite the 
option clause contained in the con¬ 
tract as authority for the procurement 
of the option quantity. 

§ 9-1.5305 Examples of option provisions. 

(a) A clause substantially as follows 
may be used where the contract ex¬ 
pressed the option quantity as an addi¬ 
tional quantity of a specific line item. 

Option for Increased Quantity 

The Government may increase the quanti¬ 
ty of supplies called for herein by the 
amount stated in the Schedule and at the 
unit price specified therein. The contracting 
officer may exercise this option, at any time 
within the period specified in the Schedule, 
by giving written notice to the contractor. 
Delivery of the items added by the exercise 
of this option shall continue immediately 
after, and at the same rate as, delivery of 
like items called for under this contract 
unless the parties otherwise agree. 

(b) A clause substantially as follows 
may be used where it is intended to 
extend the services described in the 
schedule. 


Option to Extend Services 

The Government may require the contrac¬ 
tor to continue to perform any or ail items 
of services under this contract within the 
limits stated in the Schedule. The contract¬ 
ing officer may exercise this option, at any 
time within the period specified in the 
Schedule, by giving written notice to the 
contractor. The rates set forth in the Sched¬ 
ule shall apply to any extension made pur¬ 
suant to this option provision. 

(c) A clause substantially as follows 
may be used to provide for continuing 
performance of the contract beyond 
its original term. 

Option to Extend the Term of the 
Contract 

This contract is renewable, at the option 
of the Government, by the contracting offi¬ 
cer giving written notice of renewal to the 
contractor within the period specified in the 
schedule; provided, that the contracting of¬ 
ficer shall have given preliminary notice of 
the Government’s Intention to renew at 
least 60 days before tills contract is to 
expire. (Such a preliminary notice will not 
be deemed to commit the Government to re¬ 
newals). If the Government exercises this 
option for renewal, the contract as renewed 
shall be deemed to include this option provi¬ 
sion. However, the total duration of this 
contract, including the exericse of any op¬ 
tions under this clause, shall not exceed 


Subpart 9-1.54 Organizational Conflict* of 
Interest 

§ 9-1.5401 Scope of subpart. 

This subpart sets forth Department 
of Energy (the “Department”) policies 
and procedures regarding organiza¬ 
tional conflicts of interest and is 
Issued pursuant to Section 644 of the 
Department of Energy Organization 
Act (Pub. L. 95-91) to implement the 
requirements of the Federal Nonnu¬ 
clear Energy Research and Develop¬ 
ment Act of 1974 (Pub. L. 93-577), as 
amended, and the Federal Energy Ad¬ 
ministration Act of 1974 (Pub. L. 93- 
275), as amended. 

§9-1.5402 Policy. 

It is the policy of the Department to 
identify and avoid or mitigate organi¬ 
zational conflicts of interest before en¬ 
tering into contracts, agreements, and 
other arrangements. 

§9-1.5403 Definitions. 

(a) The term “organizational con¬ 
flicts of interest” means that a situa¬ 
tion or relationship exists whereby an 
offeror or a contractor (including pro¬ 
posed consultants or subcontractors) 
has present or planned interests relat¬ 
ed to the work to be performed under 
a Department contract which (1) may 
diminish its capacity to give impartial, 
technically sound, objective assistance 
and advice or may otherwise result in 
a biased work product, or (2) may 
result in it being given an unfair com¬ 
petitive advantage. 

(b) The term “research and develop¬ 
ment” means any scientific or techni- 
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cal work the principal purpose of 
which involves (1) theoretical analysis, 
exploration, or experimentation; or (2) 
the extension of investigative findings 
and theories of a scientific or technical 
nature into practical application for 
experimental and demonstration pur¬ 
poses including the experimental pro¬ 
duction and testing of models, devices, 
equipment, materials, and processes. 

(c) The term "evaluation services or 
activities" means any work or effort 
the principal purpose of which in¬ 
volves the independent study of a 
technology, process, product, or policy 
which entails the assessment, apprais¬ 
al. or survey of such technology, pro¬ 
cess, product, or policy. 

(d) the term "technical consulting 
and management support services" 
means any work or effort the principal 
purpose of which is to provide internal 
assistance to any program element or 
other organizational component of the 
Department in the formulation or ad¬ 
ministration of its programs, projects, 
or policies which normally requires 
the contractor to be given access to in¬ 
ternal or proprietary information. 
Such services typically include assis¬ 
tance in the preparation of program 
plans; evaluation, monitoring or 
review of contractors* activities or pro¬ 
posals submitted by prospective con¬ 
tractors; preparation of preliminary 
designs, specifications, or statements 
of work. 

(e) The term "architect-engineer ser¬ 
vices** means the work or effort of a 
professional nature associated with 
the study, tests, design, supervision, 
and construction, alteration, or repair 
of real property including utilities and 
appurtenances thereto. Such services 
embrace conceptual design and Title I, 
Title II, and Title III work, as defined 
in § 9-18.306-50<b). 

(f) The term "contract" means any 
contract, agreement, or other arrange¬ 
ment with the Department. 

(g) The term "contractor** means 
any person, firm, unincorporated asso¬ 
ciation, Joint venture, partnership, cor¬ 
poration or affiliates thereof, which is 
a party to a contract with the Depart¬ 
ment. 

(h) The term "affiliates** means 
business concerns which are affiliates 
of each other when either directly or 
indirectly one concern or individual 
controls or has the power to control 
another, or when a third party con¬ 
trols or has the power to control both, 
(see 41 CFR § l-1.601-l<e)). 

(i) The term "subcontractor’* means 
any subcontractor of any tier which 
performs work under a contract. 

(J) The term "offeror" means any 
person, firm unincorporated associ¬ 
ation, joint venture, partnership, cor¬ 
poration or affiliates thereof, submit¬ 
ting a bid or proposal, solicited or un¬ 
solicited, to the Department to obtain 
a contract or modification thereof. 


§ 9-1.5404 Criteria for recognizing organi¬ 
zational conflicts of interest. 

(a) General Two questions should 
generally be asked in determining 
whether organizational conflicts of in¬ 
terest exist: (1) Are there conflicting 
roles which might bias a contractor’s 
judgment in relation to its work for 
the Department? (2) Is the contractor 
being given an unfair competitive ad¬ 
vantage based on the performance of 
the contract? The ultimate determina¬ 
tion as to whether organizational con¬ 
flicts of interest exist should be made 
in the light of common sense and good 
business Judgment based upon the rel¬ 
evant facts and the work to be per¬ 
formed. While it is difficult to identi¬ 
fy, and to prescribe in advance, a spe¬ 
cific method for avoiding all the var¬ 
ious situations or relationships which 
might involve potential organizational 
conflicts of interest. Department per¬ 
sonnel must pay particular attention 
to proposed contractual requirements 
which call for the rendering of advice, 
consultation or evaluation services, or 
similar activities that lay direct 
groundwork for the Department’s de¬ 
cisions on future procurements, re¬ 
search and development programs, 
production, and regulatory activities. 

(b) Situations or relationships in¬ 
volving organisational conflicts of in¬ 
terest The following examples (which 
are not all-inclusive) illustrate situa¬ 
tions or relationships where potential 
organizational conflicts of interest fre¬ 
quently arise. 

(1) Contract performance involving 
the preparation and furnishing of 
complete or essentially complete speci¬ 
fications which are to be used in a 
competitive procurement for the fur¬ 
nishing of products or services. 

(2) Contract performance involving 
the preparation and furnishing of a 
detailed plan for specific approaches 
or methodologies that are to be incor¬ 
porated in a competitive procurement. 

(3) Contract performance involving 
access to internal information con¬ 
cerning Department plans or programs 
and related opinions, clarifications, in¬ 
terpretations, and positions. 

(4) Contract performance involving 
access to proprietary information 
which cannot be used for. purposes 
other than those authorized by the 
owner. 

(5) Contract performance involving 
evaluation of the contractor’s products 
or services, or the products or services 
of another party where the contractor 
is or has been substantially involved in 
their development or marketing. 

(6) Contract performance which re¬ 
sults in benefits to particular industry 
even thought the contractor, as a part 
of the industry, would receive no more 
benefits than any other member of 
the industry. 

(c) Other considerations. (1) The 
fact that the Department can identify 


and later avoid or mitigate any possi¬ 
ble organizational conflicts arising 
from the performance of a contract is 
not relevant to a determination prior 
to award of the existence of such con¬ 
flicts. 

(2) It is not relevant that the con¬ 
tractor has the professional reputation 
of being able to resist temptations 
which arise from organizational con¬ 
flicts of interest, or that a follow-on 
procurement is not involved, or that a 
contract is awarded on a competitive 
or a sole source basis. 

§ 9-1.5405 Disclosure and representation. 

(a) The following procedures are de¬ 
signed to assist the contracting officer 
in determining whether situations or 
relationships exist which may consti¬ 
tute organizational conflicts of inter¬ 
est with respect to a particular offeror 
or contractor. 

(b) Disclosure procedure. The follow¬ 
ing Organizational Conflicts of Inter¬ 
est Disclosure provision shall apply to 
solicitations and unsolicited proposals 
for (1) evaluation services or activities; 
(2) technical consulting and manage¬ 
ment support services; (3) research 
and development conducted pursuant 
to the authority of the Federal Energy 
Administration Act of 1974 (Pub. L. 
93-275), as amended; and (4) other 
contractual situations where special 
organizational conflicts of interest 
provisions are noted in the solicitation 
and included in the resulting contract. 
This disclosure requirement shall also 
apply to all modifications of contracts 
of the types noted above except those 
issued under the "Changes" clause. 
Where, however, a disclosure state¬ 
ment of the type required by the Or¬ 
ganizational Conflicts of Interest Dis¬ 
closure provision has previously been 
submitted with regard to the contract 
being modified, only an updating of 
such statement shall be required. 

Organizational Conflicts or Interest 
Disclosure 

It is Department of Energy policy to avoid 
situations which place an offeror In a posi¬ 
tion where its judgment may be biased be¬ 
cause of any present or planned Interest, fi¬ 
nancial or otherwise, the offeror may have 
which relates to the work to be performed 
pursuant to this solicitation, or where the 
offeror’s performance of such work may 
provide it with an unfair competitive advan¬ 
tage. (As used herein, "offeror" means the 
proposer or any of its affiliates or proposed 
consultants or subcontractors). Therefore: 

(a) The offeror shall provide a statement 
which describes In a concise manner all rel¬ 
evant facts concerning any present or 
planned Interest (financial, contractual, or¬ 
ganizational, or otherwise) relating to the 
work to be performed hereunder and bear¬ 
ing on whether the offeror has a possible or¬ 
ganizational conflict of interest with respect 
to (a) being able to render impartial, techni¬ 
cally sound, and objective assistance or 
advice, or (b) being given an unfair competi¬ 
tive advantage. 

(b) In the absence of any interest referred 
to above, the offeror shall submit a state- 
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ment certifying that to its best knowledge 
and belief no such interest exists. 

(c) The Department will review the state¬ 
ment submitted and may require additional 
relevant information from the offeror. All 
such information, and any other relevant 
information known to the Department, will 
be used to determine whether an award to 
the offeror may create an organizational 
conflict of interest. If such organizational 
conflict of interest is found to exist, the De¬ 
partment may (1) Impose appropriate condi¬ 
tions which avoid such conflict, (il) disquali¬ 
fy the offeror, or (iii) determine that It is 
otherwise in the best interests of the United 
States to contract with the offeror by in¬ 
cluding appropriate conditions mitigating 
such conflict in the contract awarded. 

(d) The refusal to provide the statement 
or any additional information required shall 
result in disqualification of the offeror for 
award. The nondisclosure or misrepresenta¬ 
tion of any relevant interest, unless deter¬ 
mined to be of minor consequence by the 
contracting officer, may also result In the 
disqualification of the offeror for award, or 
if such nondisclosure or misrepresentation 
is discovered after award the resulting con¬ 
tract may be terminated at no cost to the 
Government or for default. The offeror may 
also be disqualified from subsequent related 
Department contracts, and be subject to 
such other remedial action as may be per¬ 
mitted or provided by law or in the resulting 
contract. The attention of the' offeror in 
complying with this provision is directed to 
18 U.S.C. 1001. 

(c) Representation procedure. Except 
where the disclosure of § 9-1.5405(b) is 
required or utilized, the following Or¬ 
ganizational Conflicts of Interest Rep¬ 
resentation provision shall apply to (1) 
all solicitations, modifications, and un¬ 
solicited proposals which may exceed 
$100,000 in value, and (2) all solicita¬ 
tions and proposals for research and 
development contracts which are not 
subject to the disclosure requirements 
of the Federal Energy Administration 
Act of 1974, as amended. 

Organizational Conflicts of Interest 
Representation 

(a) The offeror represents, to the best of 
his knowledge and belief, that: 

The award to him of a contract, or the 
modification of an existing contract, does 
( ) or does not < ) involve a possible organi¬ 
zational conflict of Interest as defined in 41 
CFR § 9-1.5403(a). 

(b) If the representation as completed in¬ 
dicates that a possible organizational con¬ 
flict of interest exists, or the contracting of¬ 
ficer or selection official, as appropriate, 
nevertheless determines that a possible or¬ 
ganizational conflict exists, the offeror shall 
provide a statement In writing which de- 
^ribes, in a concise manner, all relevant 
facts bearing on his representation to the 
contracting officer. If the appropriate offi¬ 
cial determines that an organizational con¬ 
flict exists, he may (i) impose appropriate 
conditions which avoid such conflict, (li) dis¬ 
qualify the offeror, or (ill) determine that it 
|s otherwise in the best interests of the 
inited States to contract with the offeror 
py including appropriate conditions mitigat¬ 
ing such conflict in the contract awarded. 

(c) When a solicitation involves a formally 
advertised procurement and the representa¬ 
tion of the otherwise successful offeror indi¬ 


cates a possible organizational conflict of in¬ 
terest. the offeror shall provide a statement 
In writing which describes in a concise 
manner all relevant facts bearing on his rep¬ 
resentation to the contracting officer. The 
contracting officer will consider such facts 
and other relevant Information and will de¬ 
termine whether a conflict exists and if so, 
the offeror shall be determined to be nonre- 
sponsible. 

<d) The refusal to provide the representa¬ 
tion of subsection (a), or, upon request of 
the contracting officer, or the relevant facts 
required by subsections (b) or (c), shall 
result in disqualification of the offeror for 
award. The nondisclosure or misrepresenta¬ 
tion of any relevant Interest, unless deter¬ 
mined to be of minor consequence by the 
contracting officer, may also result In the 
disqualification of the offeror for award, or 
if such nondisclosure or misrepresentation 
is discovered after award, the resulting con¬ 
tract may be terminated at no cost to the 
Government or for default. The offeror may 
also be disqualified for subsequent related 
Department contracts, and be subject to 
such other remedial actions as may be per¬ 
mitted or provided by law or in the resulting 
contract. 

(d) Depending on the nature of the 
contract activities, the offeror may, 
because of passible organizational con¬ 
flicts of Interest, propose to exclude 
specific kinds of work front the state¬ 
ment of work contained in a solicita¬ 
tion, unless the solicitation specifically 
prohibits such exclusion. Any such 
proposed exclusion by an offeror shall 
be considered by the Department in 
the evaluation of proposals, and if the 
Department considers the proposed 
excluded work to be an essential or in¬ 
tegral part of the required work, the 
proposal may be rejected as unaccept¬ 
able. 

(e) Failure to execute the represen¬ 
tation required by subsection (c) above 
with respect to Invitation for bids will 
be considered to be a minor informal¬ 
ity and the offeror will be permitted to 
correct the omission prior to award. 

§ 9-1.£406 Contract clauses. 

§ 9-1.5406-1 General contract clause. 

Except where a special clause has 
been determined ta be appropriate, all 
contracts shall include the following 
clause: 

Organizational Conflicts of Interest- 
General 

(a) The contractor warrants that, to the 
best of his knowledge and belief, and except 
as otherwise set forth in this contract, he 
does not have any organizational conflicts 
of interest, as defined in 41 CFR 5 9- 
1.5403(a). 

(b) The contractor agrees that, if after 
award he discovers organizational conflicts 
of interest with respect to this contract, he 
8hall make an immediate and full disclosure 
in writing to the contracting officer which 
shall include a description of the action 
which the contractor has taken or proposes 
to take to avoid or mitigate such conflicts. 
The Department may. however, terminate 
the contract for its convenience if it deems 
such termination to be in the best Interests 
of the Government. 


(c) In the event that the contractor was 
aware or should have been aware of an orga¬ 
nizational conflict of interest prior to the 
award of this contract and did not disclose 
the conflict to the contracting officer, the 
Department may either terminate the con¬ 
tract at no cost to the Government or for 
default. 

(d) The provisions of this clause shall be 
Included In all subcontracts and the terms 
“contract,” “contractor,” and “contracting 
officer” modified appropriately to preserve 
the Government’s rights. 

§ 9-1.5406-2 Special contract provisions. 

(a) If it is determined from the 
nature of the proposed contract that a 
potential organizational conflicts of 
interest may exist, the contracting of¬ 
ficer may determine that such conflict 
can be avoided through the use of an 
appropriate special contract provision. 
If appropriate, the prospective con¬ 
tractor may be given the opportunity 
to negotiate the terms and conditions 
of such contractual provisions includ¬ 
ing the extent and time period of any 
restriction. Examples of the provisions 
which may be employed include but 
are not limited to the following: 

(1) Hardware exclusion clauses 
which prohibit the acceptance of pro¬ 
duction contracts following a related 
nonproduction contract previously 
performed by the contractor, 

(2) Software exclusion clauses: 

(3) Clauses which require the con¬ 
tractor (and/or certain of his key per¬ 
sonnel) to avoid certain organizational 
conflicts of interest; and 

(4) Clauses which provide for the 
protection of the confidentiality of 
data and guard against its unautho¬ 
rized use. 

(b) Contracts for technical consult¬ 
ing and management support services, 
as defined in § 9-1.5403(d), are poten¬ 
tially susceptible to organizational 
conflicts of interest. Therefore, the 
following contract clause shall be in¬ 
cluded in all contracts for technical 
consulting and management support 
services. This clause, after any appro¬ 
priate modification, may also be in¬ 
cluded in any contract for evaluation 
services and activities as defined in § 9- 
1.5403(c): 

Organizational Conflicts op Interest 

(a) Purpose. 

The primary purpose of this clause is to 
aid in ensuring that the Contractor (1) is 
not biased because of its current or planned 
interests (financial, contractual, organiza¬ 
tional, or otherwise) which relate to the 
work under this contract, and (2) does not 
obtain any unfair competitive advantage 
over other parties by virtue of its per- for- 
mance of this contract. 

(b) Scope . 

The restrictions described herein shall 
apply to performance or participation by 
the Contractor and any of its affiliates or 
their successors in Interest (hereinafter col¬ 
lectively referred to as the “Contractor”) In 
the activities covered by this clause as a 
prime contractor, subcontractor, co-sponsor. 
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Joint venturer, consultant, or in any similar 
capacity. 

(1) Technical Consulting and Manage¬ 
ment Support Services. (i) The Contractor 
shall be ineligible to participate in any ca¬ 
pacity in Department contracts, subcon¬ 
tracts. or proposals therefor (solicited or un¬ 
solicited) which stem directly from the con¬ 
tractor’s performance of work under this 
contract. Furthermore, unless so directed in 
writing by the Contracting Officer, the Con¬ 
tractor shall not perform any technical con¬ 
sulting or management support services 
work under this contract on any of its prod¬ 
ucts of services or the products or services 
of another firm if the Contractor Is or has 
been substantially involved in their develop¬ 
ment or marketing. Nothing in this subpara¬ 
graph shall preclude the contractor from 
competing for follow-on contracts for tech¬ 
nical consulting and management support 
services. 

(ii) If the Contractor under this contract 
prepares a complete or essentially complete 
statement of work or specifications, the 
Contractor shall be ineligible to perform or 
participate in any capacity in any contrac¬ 
tual effort which is based on such statement 
of work or specifications. The Contractor 
shall not incorporate its products or services 
in such statement of work or specifications 
unless so directed in writing by the Con¬ 
tracting Officer, in which case the restric¬ 
tion in this subparagraph shall not apply. 

(ill) Nothing in this paragraph shall pre¬ 
clude the Contractor from offering or sell¬ 
ing its standard commercial items to the 
Government. 

(2) Access to and Use of Information, (i) If 
the Contractor, in the peformance of this 
contract, obtains access to information, such 
as Department plans, policies, reports, stud¬ 
ies, financial plans, internal data protected 
by the Privacy Act of 1974 (Pub. L. 93-579), 
or data which has not been released to the 
public, the Contractor agrees not to: (a) use 
such information for any private purpose 
unless the Information has been released to 
the public; (b) compete for work for the De¬ 
partment based on such information for a 
period of six (6) months after either the 
completion of this contract, or the release 
of such information to the public, whichev¬ 
er is first; (c) submit an unsolicited proposal 
to the Government which is based on such 
information until one year after the release 
of such information to the public; and (d) 
release such information without prior writ¬ 
ten approval by the Contracting Officer 
unless such information has previously been 
released to the public by the Department. 

(ii) In addition, the Contractor agrees that 
to the extent it receives or is given access to 
proprietary data, data protected by the Pri¬ 
vacy Act of 1974 (P.L. 93-579), or other con¬ 
fidential or privileged technical, business, or 
financial information under this contract, it 
shall treat such information in accordance 
with any restrictions imposed on such infor¬ 
mation. 

(iii) The Contractor shall have, subject to 
patent and security provisions of this con¬ 
tract, the right to use technical data it first 
produces under this contract for its private 
purpose provided that, as of the date of 
such use. all requirements of this contract 
have been met. 

(c) Disclosure after Award. (1) The Con¬ 
tractor agrees that if after award he discov¬ 
ers an organizational conflicts of Interest 
with respect to this contract, he shall make 
an Immediate and full disclosure In writing 
to the Contracting Officer which shall in¬ 


clude a description of the action which the 
Contractor has taken or proposes to take to 
avoid or mitigate such conflicts. The De¬ 
partment may, however, terminate the con¬ 
tract for convenience if it deems such termi¬ 
nation to be in the best Interests of the Gov¬ 
ernment. 

(2) In the event that the contractor was 
aware or should have been aware of an orga¬ 
nizational conflict of interest prior to the 
award of this contract and did not disclose 
the conflicts to the contracting officer, the 
Department may either terminate the con¬ 
tract at no cost to the Government or for 
default. 

(d) Subcontracts. The Contractor shall in¬ 
clude tills clause, including this paragraph, 
in subcontracts of any tier which involve 
performance of work of the type specified in 
(bXl) above or access to information of the 
type covered in (bX2) above. The terms 
“contract”, “contractor” and “contracting 
officer”, shall be appropriately modified to 
preserve the Government's rights. 

(e) Remedies. For breach of any of the 
above restrictions of for nondisclosure or 
misrepresentation of any relevant interest 
required to be disclosed concerning this con¬ 
tract, the Government may terminate the 
contract at no cost, for default, disqualify 
the Contractor for subsequent related con¬ 
tractual efforts, and pursue such other rem¬ 
edies as may be permitted by law or this 
contract. 

(f) Waiver. Requests for waiver under this 
clause shall be directed in writing to the 
Contracting Officer and shall include a full 
description of the requested waiver and the 
reasons in support thereof. If it is deter¬ 
mined to be in the best interests of the Gov¬ 
ernment, the Contracting Officer shall 
grant such waiver. 

§9-1.5407 Evaluation, findings, and con¬ 
tract award. 

(a) The contracting officer or selec¬ 
tion official, as appropriate, shall 
evaluate all relevant facts submitted 
by an offeror pursuant to the disclo¬ 
sure requirement of § 9-1.5405 (b) and 
(c) and such other relevant informa¬ 
tion as may be available concerning 
possible organizational conflicts of in¬ 
terest. After evaluating all such infor¬ 
mation in accordance with the criteria 
of § 9-1.5404 and prior to any award, a 
finding shall be made by the contract¬ 
ing officer whether possible organiza¬ 
tional conflicts of interest exist with 
respect to a particular offeror or 
whether there is little or no likelihood 
that such conflicts exist. If the finding 
indicates that such conflicts exist, 
then the contracting officer shall 
either 

(i) Disqualify the offeror from 
award; 

(ii) Avoid such conflicts by the inclu¬ 
sion of appropriate conditions in the 
resulting contract; or 

(iii) If such conflicts cannot be 
avoided by an appropriate contract 
provision, and the Secretary or his 
designee has nevertheless determined 
that award of the contract to the of¬ 
feror is in the best interest of the 
United States, award the contract. 
Where such a public interest determi¬ 
nation is made, a written statement to 


that effect shall be placed in the con¬ 
tract file and an appropriate clause in¬ 
cluded in the contract to mitigate the 
conflict, to the extent feasible prior to 
any award. 

(b) Examples of circumstances justi¬ 
fying the determination permitted by 
§9-1.5407 (a)(2) include but are not 
limited to: 

(i) Situations where the public ex¬ 
igency will not otherwise permit; and 

(ii) Situations where the work or ser¬ 
vices cannot otherwise be obtained. 

§ 9-1.5408 Conflicts Identified after award. 

If after award a possible organiza¬ 
tional conflict of interest is identified 
by the contractor or other sources and 
the contracting officer determines 
that such a conflict does in fact exist 
and that it would not be in the best in¬ 
terests of the Government to termi¬ 
nate the contract as provided in the 
clauses required by § 9-1.5406, the con¬ 
tracting officer shall take every rea¬ 
sonable action to avoid or mitigate the 
effects of the conflict. 

§9-1.5409 DOE management contractors, 
subcontractors and consultants. 

The missions and functions of the 
Department require the use of con¬ 
tractors to operate and mange the De¬ 
partment’s facilities on a long-term 
basis pursuant to Part §9-50. Where 
such an operating contract is to be re¬ 
newed, the contracting officer should 
exercise special care in incorporating 
an appropriate organizational conflicts 
of interest provision therein. When¬ 
ever an operating contract is not to be 
renewed, but a new selection is to be 
made, the disclosure requirement of 
§ 9-1.5405(b) and an appropriate clause 
should be included in the solicitation 
and resulting contract. In preparing 
such clause, the contracting officer 
shall consider provisions which assure 
appropriate restraints on inter-corpo¬ 
rate relations between the contractor s 
organization and personnel operating 
the Department’s facility and its 
parent corporate body and affiliates, 
including personnel access to the fa¬ 
cility, technical transfer of informa¬ 
tion from the facility, and the avail¬ 
ability from the facility of other ad¬ 
vantages flowing from performance of 
the contract. The subcontractors and 
consultants of Department operating 
contractors should be, to the extent 
feasible, made subject to the require¬ 
ments of this subpart as if they were 
performing the work as prime con¬ 
tracts to the Department. 

§ 9-1.5410 Architect-engineer services. 

(a) The award of related architect- 
engineer services and construction 
contracts to the same contractor can 
result in self-inspection of construc¬ 
tion work and permit the contractor to 
render biased decisions. Such contract 
awards shall not be permitted unless a 
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waiver is obtained prior to award from 
the Department’s senior procurement 
official. 

(b) The award of architect-engineer 
services contracts, the principal pur¬ 
pose is to provide evaluation services 
and activities or technical consulting 
and management support services, 
shall be subject to the requirements of 
§ 9-1.5405(b) and 9-1.5406(b). 

§9-1.5411 Subcontracts. 

The contracting officer shall require 
offerors and contractors to obtain a 
disclosure or representation in accor¬ 
dance with subsection §9-1.5405 (b) 
and (c) from subcontractors and con¬ 
sultants; except that subcontracts or 
agreements with consultants awarded 
under contracts requireing the disclo¬ 
sure of §9-1.5405(b) shall not normal¬ 
ly be required to submit the disclosure 
of that subsection if such subcontract 
of consultant agreement is for sup¬ 
plies. The contracting officer shall 
assure that contract clauses in accor¬ 
dance with §9-1.5406 are included in 
consultant agreements or in subcon¬ 
tracts involving performance of work 
under a prime contract covered by this 
subpart. 

§9-1.5412 Remedies. 

In addition to such other remedies 
as may be permitted by law or con¬ 
tract, for a breach of any of the re¬ 
strictions in this subpart or for nondis¬ 
closure or misrepresentation of any 
relevant interest required to be dis¬ 
closed by this subpart, the Depart¬ 
ment may disqualify the contractor 
for subsequent Department contracts. 

PART 9-2—PROCUREMENT BY FORMAL 
ADVERTISING 

Subport f-2 Vcop« 

Sec. 

9-2.000 Scope. 

Sut»p«rt 9-2.2 SofirWoMon of 

9-2.201 Preparation of invitations for bids. 
9-2.202-50 Postponement of bid openings. 
9-2.203-3 Paid advertisements. 

Wort ♦ 2.4 Opening of »id. and A word of Control 

9-2.401 Receipt and safeguarding of bids. 
9-2.402 Opening of bids. 

9-2.406 Mistakes In bids. 

9-2.406-3 Other mistakes disclosed before 

award. 

9-2.406-4 Disclosure of mistakes after 
award. 

9-2.407 Award. 

9-2.407-8 Protests against award. 

Authority: Title V, Department of Energy 
Organization Act (Pub. L. 95-91), Adminis- 
tmive Procedures Act, as amended (5 U.S.C. 

551, et. seq. 

§ 9-2.000 Scope. 

This part implements and supple¬ 
ments FPR Part 1-2. 

Subpart 9-2.2 Solicitation for Bids 

§9-2.201 Preparation of invitations for 

bids. 

When an option to increase the 
Quantities specified is employed, the 


percentage inserted in the option 
should not normally exceed 25 per¬ 
cent. The following language is sug¬ 
gested for incorporation in invitations 
for bids: 

Increase-Decrease Option 

(a) The Government reserves the right to 
increase or decrease the total amounts listed 
in the Schedule by an amount not to exceed 
25 percent of the quantity or contract price 
at the time of award. If the Government ex¬ 
ercises this option at the time of award, it 
shall be at the unit price offered and within 
the required delivery time. 

(b) The Government also reserves the 
right to exercise this option any time after 
award but before complete shipment. In the 
event the Government elects to exercise its 
option after award and before complete 
shipment, an equitable adjustment therefor 
will be made in accordance with the provi¬ 
sions of Standard Form 32, General Provi¬ 
sions (Supply Contract), Clause 2. 
CHANGES. 

When the contract contains a provi¬ 
sion for termination for convenience 
of the Government, the words “or de¬ 
crease” in the option may be deleted. 

§ 9-2.202-50 Postponement of bid open¬ 
ings. 

Whenever such action is determined 
by the head of the procuring activity 
or designee to be in the best interest 
of the Government, bid openings may 
be postponed by issuance and distribu¬ 
tion to all prospective bidders of an 
amendment (see FPR 1-2.207) to the 
invitation for bids. Notices of Post¬ 
ponement shall be issued by mail or 
telegraph as early as possible, but in 
any event prior to the time specified 
for the opening of bids. 

§ 9-2.203-3 Paid advertisements. 

(b) When it is deemed necessary to 
use paid advertisements in newspa¬ 
pers, written authority for such publi¬ 
cation shall be obtained from the head 
of the procuring activity or designee. 

Subf>art 9-2.4 Opening of Bids and Award of 
Contract 

§ 9-2.401 Receipt and safeguarding of 
bids. 

Envelopes, or other outer covering, 
containing identified bids shall be 
time-stamped (indicating the place, 
date, and time of receipt) upon re¬ 
ceipt, either in a mail room or other 
receiving point at the address specified 
in the invitation. 

§ 9-2.402 Opening of bids. 

At the bid opening, the relative 
merits of any bids shall not be dis¬ 
cussed by the person opening the bids, 
or the contracting officer with the bid¬ 
ders, their representatives, or with 
casual observers. No statements shall 
be issued by the bid opener or the con¬ 
tracting officer at a bid opening bear¬ 
ing on the award, the possibility of a 
readvertisement, mistakes in bids, etc. 


No oral instructions shall be given to 
bidders at any time during the open¬ 
ing. Protests of bidders and inquiries 
regarding the award of contract shall 
be referred to the head of the procur¬ 
ing activity or designee after the com¬ 
pletion of the bid opening procedure. 

§ 9-2.406 Mistakes in bids. 

§ 9-2.406-3 Other mistakes disclosed 
before award. 

Pursuant to FPR l-2.406-3(b), the 
senior procurement official, Headquar¬ 
ters, has been delegated authority by 
the Secretary to make the determina¬ 
tions under FPR 1-2.406-3 concerning 
mistakes alleged after opening of bids 
and before award. In the case of with¬ 
drawal of bids after opening of bids 
and before award, the senior procure¬ 
ment official. Headquarters, has rede¬ 
legated the authority to heads of pro¬ 
curing activities, without power of re- 
delegation, to make administrative de¬ 
terminations regarding withdrawal of 
bids as provided for in paragraphs (a) 
(1) and (3) of FPR 1-2.406-3 providing 
that each such determination shall be 
approved by legal counsel. 

§9-2.406-4 Disclosure of mistakes after 
award. 

The senior procurement official. 
Headquarters, has been delegated au¬ 
thority to make the determinations 
under FPR 1-2.406-4. Mistakes in bids 
after award, together with the data set 
forth in FPR l-2.406-4(f), shall be sub¬ 
mitted to the senior procurement offi¬ 
cial, Headquarters. 

§ 9-2.407 Award. 

§ 9-2.407-8 Protests against award. 

(b) Protests before award. (3) The 
head of the procuring activity or des¬ 
ignee shall obtain approval of the 
senior procurement official. Headquar¬ 
ters, to make an award where a protest 
has been submitted to either the DOE 
or the the Comptroller General. 


PART 9-3— PROCUREMENT BY NEGOTIATION 

Sec. 

9-3.000 Scope of part. 

Svbport 9-3.1 Us* off Negotiation 

9-3.102 Factors to be considered in negoti¬ 
ated contracts. 

9-3.103 Dissemination of procurement in¬ 
formation. 

9-3.150 Proposal information. 

9-3.150-1 General. 

9-3.150-2 Treatment of proposal informa¬ 
tion. 

9-3.150-3 Handling notice. 

9-3.150-4 Disclosure outside Government. 

9-3.150-5 Information to unsuccessful of¬ 
ferors. 

9-3.151 Identification of proprietary data 
in proposals. 

9-3.151-1 Solicited proposals (including 
PON’s and PRDA's). 

9-3.151-2 Solicitation. 

9-3.151-3 Unsolicited proposals. 
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Sec. 

9-3.152 Required notice of right to request 
patent waiver. 

Subpart 9-3.2 Grcum*tcr>co* Farmlttlng Negotiation 

9-3.200 Scope of subpart. 

9-3.202 Public exigency. 

9-3.204 Personal or professional services. 
9-3.212 Purchases not to be publicly dis¬ 
closed. 

9-3.213 Technical equipment requiring 
standardization and interchangeability 
of parts. 

9-3.215 Otherwise authorized by law. 

Subport 9-3.3 Doforaiinotions, Findings, and 
Authorities 

9-3.301 General. 

9-3.302 Determinations and findings. 
9-3.303 Determinations and findings by 
the Head of the Agency. 

Subpart 9-3.4 Type* of Contract! 

9-3.404-50 Lump-sum contract for archi¬ 
tect-engineer services with reimburse¬ 
ment for certain costs. 

9-3.405-5 Cost-plus-a-fixed-fee contract. 
9-3.405-50 Cost-plus-award-fee (CPAF) 
contract. 

9-3.408 Letter contract. 

Subport 9-3.6 Small Purchase* 

9-3.600 Scope of subpart. 

9-3.603-1 Solicitation. 

9-3.603-2 Data to support small purchases. 
9-3.603-3 Agency responsibilities. 

9-3.605-1 Standard Form 44. 

9-3.605-3 DOE order forms. 

Subpart 9-3.7 Nogotiatod Overhead Rata* 

9-3.705-50 Procedure for closeout in ad¬ 
vance of final rates. 

Subpart 9-3.3 Prica Negotiation Policies and 
Tochntqoo* 

9-3.800 Scope. 

9-3.801 Basic policy. 

9-3.802 Preparation for negotiation. 

9-3.805 Selection of offerors for negotia¬ 
tion and award. 

9-3.805-1 General. 

9-3.805-50 Selection procedures. 

9-3.805-51 Noncompetitive procurement. 
9-3.807-1 General. 

9-3.807-3 Cost or pricing data. 

9-3.807-50 Approvals and waiver. 

9-3.808 Profit or fee. 

9-3.808-1 General. 

9-3.808-2 Factors for determining profit or 
fee. 

9-3.808-50 Weighted guidelines. 

9-3.808-51 Contracts with not-for-profit or¬ 
ganizations (other than educational In¬ 
stitutions). 

9-3.808-52 Contracts with educational in¬ 
stitutions. 

9-3.809 Contract audit as a pricing aid. 
9-3.814-1 Price reduction for defective cost 
or pricing data. 

Subpart 9-3.9 Subcontracting policies and 
pro ca d ural 

9-3.901 General. 

Authority^ Title V, Department of Energy 
Organization Act (Pub. L. 95-91), Adminis¬ 
trative Procedures Act, as amended (5 U.S.C. 
551, et. seq. 

§ 9-3.000 Scope of part. 

This part implements and supple¬ 
ments the policies and procedures gov¬ 
erning procurement by negotiation set 
forth in FPR Part 1-3. 


PROPOSED RULES 

Subpart 9-3.1 Uta of Negotiation 

§9-3.102 Factors to be considered in ne¬ 
gotiated contracts. 

In addition to other factors to be 
considered in FPR 1-3.102, the con¬ 
tracting officer must inquire of and 
secure complete information from the 
prospective contractor as to back¬ 
ground patent applications and pat¬ 
ents in order that a determination re¬ 
garding need for a “background pat¬ 
ents" provision can be made. 

§ 9-3.103 Dissemination of procurement 
information. 

(a) See 10 CFR Part 709, Public Re¬ 
cords, for regulations relating to the 
avaliablity of DOE records to the 
public. 

§9-3.150 Proposal information. 

§ 9-3.150-1 GeneraL 

Information contained in proposals 
will be used only for evaluation pur¬ 
poses except to the extent such infor¬ 
mation is generally available to the 
public, is already the property of the 
Government, or the Government al¬ 
ready has unrestricted use rights, or is 
or has been made available to the Gov¬ 
ernment from any source, including 
the proposer or offeror, without re¬ 
striction. The term proposals as used 
in this section includes responses to 
program opportunity notices (PON's), 
programs research and development 
announcements (PRDA’s), and solici¬ 
tations of a similar nature in addition 
to request for Proposals (RFP's). As a 
practical matter, DOE cannot assume 
any responsibility for disclosure or use 
of any such information unless it is 
identified by the proposer or offeror 
in accordance with this section. Unless 
a solicitation specifies otherwise, DOE 
will not refuse to consider a solicited 
proposal or an unsolicited proposal 
merely because the proposal is restric- 
tively marked. 

§ 9-3.150-2 Treatment of proposal Infor¬ 
mation. 

(a) A proposal may include technical 
data and other data, including trade 
secrets and/or privileged or confiden¬ 
tial commercial or financial Informa¬ 
tion, which the proposer does not 
want disclosed to the public or used by 
the Government for any purpose 
other than proposal evaluation. To 
protect such data the proposer should 
identify each page specifically includ¬ 
ing each line or paragraph thereof 
containing the data to be protected 
and mark the cover sheet of the pro¬ 
posal with the following notice. 

Notice 

The data contained in pages — of this pro¬ 
posal have been submitted in confidence 
and contain trade secrets and/or privileged 
or confidential commerlcal or financial in¬ 
formation, and such data shall be used or 


disclosed only for evaluation purposes, pro¬ 
vided that If a contract is awarded to this 
proposer as a result of or In connection with 
the submission of this proposal, the Govern¬ 
ment shall have the right to use or disclose 
the data herein to the extent provided in 
the contract. This restriction does not limit 
the Government's right to use or disclose 
data obtained without restriction from any 
source, including the proposer. 

Reference to this notice on the cover 
sheet should be placed on each page to 
which the notice applies. Data, or ab¬ 
stracts of data, marked with this 
notice will be retained in confidence 
and used by DOE or its designated 
representative^), including Govern¬ 
ment contractors and consultants, as 
set forth in §9-3.150-4, below, solely 
for the purpose of evaluating the pro¬ 
posal. The data so marked will not 
otherwise be disclosed or used without 
the proposer'^ prior written permis¬ 
sion except to the extent provided in 
any resulting contract, or to the 
extent required by law. Proposers 
should be aware of the provisions of 
§ 9-3.150-4 if they desire to modify the 
above notice or otherwise seek to limit 
the evaluation to the Government 
only. The restriction contained in the 
notice does not limit the Govern¬ 
ment's right to use or disclose any 
data contained in the proposal If it is 
obtainable from any source, including 
the proposer, without restriction. Al¬ 
though it is policy to treat all propos¬ 
als as confidential, the Government 
assumes no liability for disclosure or 
use of unmarked data and may use or 
disclose such data for any purpose. 
See FPR l-3.103(b) regarding disclo¬ 
sure to other offerors. 

(b) Should a contract be awarded 
based on a proposal, it is policy, in con¬ 
sideration of the award, to obtain un¬ 
limited rights for the Government in 
the technical data contained in the 
proposal unless the prospective con¬ 
tractor marks those portions of the 
technical information which he asserts 
as “proprietary data”, or specifies 
those portions of such technical data 
which are not directly related to or 
will not be utilized in the work to be 
funded under the contract. “Propri¬ 
etary data” is defined in § 9-9.201(b) as 
technical data which embody a trade 
secret developed at private expense, 
such as design procedures or tech¬ 
niques, chemical composition of mate¬ 
rial, or manufacturing methods, pro¬ 
cesses, or treatments, including minor 
modifications thereof, provided that 
such data: (1) are not generally known 
or available from other sources with¬ 
out obligation concerning their confi¬ 
dentiality; (2) have not been made 
available by the owner to others with¬ 
out obligation concerning their confi¬ 
dentiality; and (3) are not already 
available to the Government without 
obligation concerning their confiden¬ 
tiality. A proposer who receives a con¬ 
tract award shall mark the data identi- 
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fied as proprietary by specifying the 
appropriate proposal page numbers to 
be inserted in the Rights to Proposal 
Data clause of paragraph (c) below, 
which clause shall be included in the 
contract. Subject to the concurrence 
of the contracting officer, information 
unrelated to the contract may be de¬ 
leted from the proposal by the con¬ 
tractor. The responsibility, however, 
of identifying technical data as propri¬ 
etary or deleting it as unrelated rests 
with the prospective contractor. 

(c) The following clause shall be in¬ 
cluded in any contract based on a pro¬ 
posal. This clause is intended to apply 
only to technical data and not to other 
data such as privileged or confidential 
commercial or financial information. 

Rights to Proposal Data 

Except for technical data contained on 
pages — of the contractor’s proposal dated 
-which are asserted by the contrac¬ 
tor as being proprietary data, it is agreed 
that as a condition of the award of this con¬ 
tract, and notwithstanding the provisions of 
any notice appearing on the proposal, the 
Government shall have the right to use, du¬ 
plicate. and disclose and have others do so 
for any purpose whatsoever, the technical 
data contained in the proposal upon which 
this contract is based. 

§9-3.150-3 Handling notice. 

In order that proposals may be han¬ 
dled in confidence consistent with the 
policies set forth in this section, the 
following notice shall be affixed to a 
cover sheet attached to each proposal 
upon receipt by DOE. Use of the follow¬ 
ing notice neither alters any obligation 
of the Government, nor diminishes any 
rights in the Government to use or dis¬ 
close data or information. 

Notice for Handling Proposals 

This proposal shall be used or duplicated 
only for DOE EVALUATION PURPOSED, 
AND THIS NOTICE SHALL BE AFFIXED 
TO ANY REPRODUCTION OR AB¬ 
STRACT THEREOF. Disclosure of this pro¬ 
posal outside the Government for DOE 
evaluation purposes shall not be made 
unless the provisions of §9-3.150-4 are fol¬ 
lowed. The restrictions contained in this 
notice do not apply to any data or commer¬ 
cial or financial information contained in 
this proposal if it is already generally avail¬ 
able to the public, is already available to the 
Government on an unrestricted basis or is 
the property of the Government, or is or be¬ 
comes available from any source. Including 
the proposer, without restriction. 

§9-3.150-4 Disclosure outside Govern¬ 
ment 

(a) Policy . It is policy to have pro¬ 
posals evaluated by the most compe- 
teut persons available in Government. 
In addition, DOE frequently meets its 
evaluation needs by having proposals 
rev iewed by evaluators, and contractor 
organizations operating or managing 
government-owned facilities. Outside 
evaluations may be made provided the 


requirements in (b) and (c) below are 
met. A decision to employ outside eval¬ 
uation shall take into consideration re¬ 
quirements for avoidance of organiza¬ 
tional conflicts of interest set forth in 
§9-1.54 and the competitive relation¬ 
ship, if any, between the proposer and 
the prospective outside evaluator. 

(b) Approval Headquarters decisions 
to evaluate proposals outside the Gov¬ 
ernment shall be made by the senior 
program official, or designeefs), or by 
the head of the procuring activity. If 
the proposal under consideration ex¬ 
pressly indicates that only Govern¬ 
ment evaluation is authorized and 
evaluation outside the Government is 
nevertheless desired, the proposer 
should be advised that DOE may be 
unable to give full consideration to the 
proposal unless the proposer consents 
in writing to having the proposal eval¬ 
uated outside the Government. 

(c) Agreement with evaluator. Where 
it is determined to evaluate a proposal 
outside the Government, such as, by 
consultants, grantees, and contractors 
including those who operate or 
manage government-owned facilities, 
the following agreement or an equiv¬ 
alent arrangement for the treatment 
of the proposal shall be obtained from 
the outside evaluator before DOE fur¬ 
nishes a copy of the proposal to such 
person. In addition, care should be 
taken that the handling notice re¬ 
quired by §9-3.150-3 is affixed to a 
cover sheet attached to the proposal 
before it is disclosed to the evaluator. 

Conditions for Evaluating Proposals 

Whenever DOE furnishes a proposal for 
evaluation, the recipient agrees to use the 
information contained in the proposal only 
for DOE evaluation purposes and to treat 
the information obtained in confidence. 
This requirement does not apply to infor¬ 
mation obtained from any source. Including 
the proposer without restriction. Any notice 
or restriction placed on the proposal by 
either DOE or the originator of the propos¬ 
al shall be conspicuously affixed to any re¬ 
production or abstract thereof and its provi¬ 
sions strictly complied with. Upon comple¬ 
tion of the evaluation the recipient shall 
return all copies of the proposal and ab¬ 
stracts. If any, to the DOE office which ini- 
tialty furnished the proposal for evaluation. 
Unless authorized by the DOE Initiating 
office, the recipient shall not contact the 
originator of the proposal concerning any 
aspect of its contents. 

§ 9-3.150-5 Information to unsuccessful 
offerors. 

Upon written request, unsuccessful 
offerors, those eliminated from compe¬ 
tition at earlier stages, as well as those 
in contention up to the final selection 
will be accorded formal debriefings. 
Such debriefings must be requested 
within 10 working days of receipt of 
notification of elimination from con¬ 
sideration or announcement of selec¬ 
tion. Debriefings will be provided at 
the earliest feasible time which nor¬ 


mally shall be after award of the con¬ 
tract. However, in some cases debrief¬ 
ings will be held before award. 

§ 9-3.151 Identification of proprietary 
data in proposals. 

§9-3.151-1 Solicited proposals (including 
PON’s and PRD As) 

Even though the statement of work 
contained in a solicitation sets forth 
the known requirements for technical 
data, i.e., technical data which will be 
specified to be delivered, there is no 
assurance that the contractor will de¬ 
liver all of this data because para¬ 
graph <e) of the Rights in Technical 
Data (long form) clause of §9-9.202- 
3(e)(2) permits the contractor to with¬ 
hold proprietary data from delivery. 
In order to ascertain the technical 
data each proposer intends to actually 
withhold as proprietary data, and as 
an aid in determining whether to in¬ 
clude the provision for limited rights 
in proprietary data set forth in option¬ 
al paragraph (g) of the Rights in 
Technical Data (long form) clause, the 
provisions set forth in § 9-3.151-2 shall 
be included in the solicitation. This 
provision explains that solicitations 
will include DOE’s known require¬ 
ments for technical data, and that the 
proposer must submit a list identifying 
to the best of its knowledge which of 
this data will be withheld as propri¬ 
etary data, or state that no technical 
data will be withheld. The submission 
of such list does not constitute a stipu¬ 
lation or determination by the Gov¬ 
ernment that the data identified 
therein are in fact proprietary. In ad¬ 
dition. the provision to be included in 
the solicitation refers to the Addition¬ 
al Technical Data Requirements 
clause. § 9-9.202-3(c), as being included 
in the proposed contract where, due to 
programmatic considerations, it is con¬ 
templated that all of the requirements 
for technical data will not be known at 
the time of contracting. When a pro¬ 
poser specifically identifies the propri¬ 
etary data to be withheld, the con¬ 
tracting officer shall, as advised by the 
appropriate program manager, deter¬ 
mine whether (1) the Government 
needs limited rights in the proprietary 
data, in which case the optional para¬ 
graph (g) will be included in the 
Rights in Technical Data (long form) 
clause, (2) the Government needs the 
right to require the contractor to li¬ 
cense proprietary data to the Govern¬ 
ment and responsible third parties, in 
which case optional paragraph (h) will 
be included In the Rights in Technical 
Data (long form) clause, and (3) the 
Government needs unlimited right? in 
the proprietary data, in which case ne¬ 
gotiations may be held to purchase or 
obtain a suitable license in the propri¬ 
etary data. 

§9-3.151-2 Solicitations. 

The foUowing provision shall nor¬ 
mally be included in solicitations 
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which may result in contracts calling 
for research, development, or demon¬ 
stration work or contracts for supplies 
in which delivery of required technical 
data are contemplated. 

The section of this solicitation which de¬ 
scribes the work to be performed also sets 
forth DOE’S known requirements for tech¬ 
nical data. The Additional Technical Data 
Requirements clause, if included in this so¬ 
licitation, provides the Government with 
the option to order additional technical 
data, the requirements for which are not 
known at the time of contracting. There is, 
however, a built-in limitation on the kind of 
technical data which may be required. This 
limitation clause provides that the contrac¬ 
tor may withhold delivery of proprietary 
data. Accordingly, it is necessary that your 
proposal state that the work to be per¬ 
formed and the known requirements for 
technical data as set forth in the solicitation 
have been reviewed, and either state that to 
the best of your knowledge, no data will be 
withheld, or submit a list identifying the 
proprietary data which to the best of your 
knowledge will likely be used in the contract 
performance and will be withheld. 

§9-3.151-3 Unsolicited proposals. 

The contracting officer, during con¬ 
tract negotiations, shall identify tech¬ 
nical data which will be required to be 
furnished under the contract. In such 
instance the proposer shall be re¬ 
quired to submit a list identifying to 
the best of his knowledge which of 
this data will be withheld as propri¬ 
etary under paragraph (e) of the 
Rights in Technical Data (long form) 
clause, or state that no technical data 
will be withheld. The contracting offi¬ 
cer shall then make the determina¬ 
tions, in the same manner as set forth 
in §9-3.151-1 above for solicited pro¬ 
posals, pertaining to the proprietary 
data identified to be withheld. 

§9-3.152 Required notice of right to re¬ 
quest patent waiver. 

As set forth in § 9-9.107-4(a)(8), of¬ 
ferors and prospective contractors are 
to be provided with notice of and the 
right to request, in advance of or 
within 30 days after the effective date 
of contracting, a waiver of all or any 
part of the rights of the United States 
with respect to subject inventions. In 
no event will the fact that an offeror 
has requested such a waiver be a con¬ 
sideration in the evaluation of his 
offer or the determination of his ac¬ 
ceptability. Accordingly, the following 
notice will be given to all prospective 
contractors and will be inserted in all 
solicitations which may result In con¬ 
tracts calling for research, develop¬ 
ment, or demonstration work: 

Offerors and prospective contractors in 
accordance with applicable statutes and 
DOE Procurement Regulations have the 
right to request in advance of or within 30 
days after the effective date of contracting 
a waiver of all or any part of the rights of 
the United States in subject inventions. 


Subpart 9-3.2 Circumstance* Permitting 
Negotiation 

§ 9-3.200 Scope of subparL 

(a) Section 302(c) of the Federal 
Property and Administrative Services 
Act of 1949, as amended, authorizes 
the negotiation of contracts, and is ap¬ 
plicable to AEC (now DOE) procure¬ 
ment. Section 302(cX15) of the Feder¬ 
al Property and Administrative Srvices 
Act of 1949, as amended, permits nego¬ 
tiation when otherwise authorized by 
law, provided that in such event the 
requirements of that Act shall apply. 
Accordingly when the Federal Proper¬ 
ty and Administrative Services Act of 
1949 as amended, or the Atomic 
Energy Act of 1954, as amended, or 
other law is used as the basis for nego¬ 
tiation, the requirements of section 
304 of the Federal Property and Ad¬ 
ministrative Services Act of 1949, as 
amended, are applicable, except as 
provided in these regulations. 

(b) Contracts to support industrial 
mobilization plans may be negotiated 
under section 302(c)(1) of the Federal 
Property and Administrative Services 
Act of 1949, as amended, or section 
302(cX15) of that Act and the Atomic 
Energy Act of 1954, as amended, if the 
requisite circumstances exist and the 
required findings and determinations 
can be made. 

§ 9-3.202 Public exigency. 

This exception may be applicable 
where a facility must be altered or re¬ 
paired immediately in order not to in¬ 
terfere with essential production and 
the need for the work could not have 
been reasonably foreseen. 

§ 9-3.204 Personal or professional ser¬ 
vices. 

(a) Formal advertising procedures 
shall not be used for contracts for ar¬ 
chitect-engineer or other professional 
engineering services. Such contracts 
may be negotiated under section 
302(c)(4) of the Federal Property and 
Administrative Services Act of 1949, as 
amended, or section 302(cX15) of that 
Act and the Atomic Energy Act of 
1954, as amended. However, the ex¬ 
emption provided for in § 9-3.405-5(b) 
does not apply to contracts negotiated 
under section 302(c)(4) of the Federal 
Property and Administrative Services 
Act of 1949, as amended. 

(b) Surveying, mapping, and field or 
laboratory tests of construction work¬ 
manship and materials and equipment 
should be classified as professional ser¬ 
vices when they clearly require plan¬ 
ning direction, supervision, or inter¬ 
pretation by professional engineers as 
a condition of performance, or when 
the contractor will be required to 
assume responsibility for the profes¬ 
sional adequacy and accuracy of re¬ 
sults. Depending upon the nature and 
requirements of a particular contract, 


professional engineering services may 
involve activities such as the following: 

(1) Overall direction of the technical 
work. 

(2) Supervision of work performed 
by technicians, sub-professionals, or 
non-professional employees. 

(3) Determination of the methods or 
procedures for accomplishing the re¬ 
quirements of the contract. 

(4) Interpretation of the methods or 
procedures for accomplishing the re¬ 
quirements of the contract. 

(5) Direct performance of required 
professional services. 

(c) When the services are such that 
the planning and execution can be 
performed by personnel having only a 
practical knowledge of the use of in¬ 
struments and techniques, such as 
routine aerial photographing and test¬ 
ing, and do not require any profession¬ 
al engineering competence or judg¬ 
ment, the "personal or professional 
services" exception to the formal ad¬ 
vertising requirement is not applica¬ 
ble. 

(d) Surveying, mapping, and testing 
services. In 1959 the American Society 
of Civil Engineers adopted a policy 
statement that land surveying, engi¬ 
neering surveying, geodetic surveying, 
and cartographic surveying, commonly 
designated as surveying and mapping, 
are a part of the civil engineering pro¬ 
fession. The report of the ASCE Task 
Committee on Status of Surveying and 
Mapping may be used for guidance in 
determining which positions should be 
considered as professional and which 
should be considered subprofessional. 

§ 9-3.212 Purchases not to be publicly dis¬ 
closed. 

The General Manager of AEC (now 
Secretary of DOE) has made a class 
finding and determination in accor¬ 
dance with the requirements of sec¬ 
tion 302(c)(12) and section 307 of the 
Federal Property and Administrative 
Services Act of 1949, as amended, to 
the effect that procurements classified 
in accordance with applicable laws, 
regulations, and policies, because of 
their classified nature cannot be pub¬ 
licly disclosed and, based upon these 
findings and determinations, has au¬ 
thorized the negotiation of contracts 
falling within this class of procure¬ 
ment without further referral to 
Headquarters. 

§ 9-3.213 Technical equipment requiring 
standardization and interchangeability 

- of parts. 

If section 302(c)(15) of the Federal 
Property and Administrative Services 
Act of 1949, as amended, and the* 
Atomic Energy Act of 1954, as amend¬ 
ed, are used as the bases for negotia¬ 
tion, the example of findings and de¬ 
terminations set forth in FPR 1* 
3.213(c)(2) shall be appropriately 
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modified to state the authority for ne¬ 
gotiations. 

$ 9-3.215 Otherwise authorized by law. 

(a) The Atomic Energy Act of 1954, 
as amended, and the Atomic Energy 
Community Act of 1955, as amended, 
contain various exemptions from sec¬ 
tion 3709 of the Revised Statutes, as 
amended. Pursuant to section 310 of 
the Federal Property and Administra¬ 
tive Services Act of 1949. as amended, 
these references to section 3709 shall 
be construed to authorize procure¬ 
ment pursuant to section 302(c)(15) of 
the Federal Property and Administra¬ 
tive Services Act of 1949. as amended, 
without regard to the advertising re¬ 
quirements of sections 302(c) and 303 
of that Act. The situations enumer¬ 
ated in FPR 1-3.201 through 1-3 214 
are illustrative of situations which 
could support a finding and determi¬ 
nation under the Atomic Energy Act 
of 1954, as amended, that advertising 
is not reasonably practicable, or, as ap¬ 
propriate, that negotiation is neces¬ 
sary in the interest of common de¬ 
fense and security. 

(b) The Atomic Energy Act of 1954, 
as amended, also provides In section 
162 that the President may. in ad¬ 
vance, exempt any specific action of 
the Commission In a particular matter 
from the provisions of law relating to 
contracts whenever he determines 
that such action is essential in the in¬ 
terest of the common defense and se¬ 
curity. 

(c) Every contract negotiated under 
the authority of section 302(cX15) of 
the Federal Property and Administra¬ 
tive Services Act of 1949. as amended, 
and the Atomic Energy Act of 1954, as 
amended, shall be supported by a de¬ 
termination and findings justifying 
use of such authority. 

Subport 9-3.3 DaUrmlnatiom, Findings, and 
Authorities 

§ 9-3.301 General. 

Except as otherwise provided in § 9- 
3.302, the determinations and findings 
required by FPR Subpart 1-3.3 shall 
be made. Except as otherwise provided 
hi §9-3.303, the determinations and 
findings required by FPR Subpart 1- 
3.3 may be made and executed by con¬ 
tracting officers, or by DOE Head¬ 
quarters officials that have been dele¬ 
gated authority to select contractors. 

§9-3.302 Determinations and findings re¬ 
quired. 

The determination and finding re¬ 
quired by FPR l-3.302<d) is not re¬ 
quired when the contract is negotiated 
under the Atomic Energy Act of 1954, 
as amended. 

§9-3.303 Determinations and findings by 
the Head of the Agency. 

Findings and determinations sup- 
P°rttng negotiation under the author¬ 


ity of the Federal Property and Ad¬ 
ministrative Services Act of 1949, sec¬ 
tion 302(0(11) (FPR 1-3.211), with re¬ 
spect to contracts which will not re¬ 
quire the expenditure of more than 
$25,000 may be executed by the head 
of the procuring activity and senior 
program officials or designees. Find¬ 
ings and determinations for such con¬ 
tracts in excess of $25,000 and In sup¬ 
port of contracts negotiated pursuant 
to sections 302(0(12) and 302(0(13) of 
the Federal Property and Administra¬ 
tive Services Act of 1949, as amended, 
(FPR 1-3.212 and 1-3.213) shall be ex¬ 
ecuted by the Head of the Agency. 

Subpart 9-3.4 Typat of Contracts 

§ 9-3.404-50 Lump-sum contract for archi¬ 
tect-engineer services with reimburse¬ 
ment for certain costs. 

(a) Description: This type of con¬ 
tract normally provides for a fixed 
amount or lump sum for the A-E ser¬ 
vices (see § 9-18.306-50(b)(l) for defini¬ 
tion of these services) plus reimburse¬ 
ment of, or payment of an additional 
lump sum for certain costs to the 
extent they are incurred in connection 
with the work and approved by the 
contractingtofficer. These costs gener¬ 
ally are not susceptible of reasonable 
estimation in advance due to a wide 
variation in the extent the related ser¬ 
vices are required for various projects, 
or they are for services not normally a 
part of titles I. II, and III. 

(b) Compensation is included in the 
lump sum derived from the fee sched¬ 
ule for all drawings, plans, and docu¬ 
ments prepared and reproduced under 
title I, except those which are reim¬ 
bursable in conjunction with field sur¬ 
veys and sub-surface investigations; 
for all drawings, specifications, invita¬ 
tions for bid, and other related docu¬ 
ments prepared and reproduced under 
title II, prior to approval of title n 
design by DOE and for preparation of 
reproducible copies and furnishing 20 
copies of such drawings and docu¬ 
ments after approval by DOE and for 
reproducible "as-built” record draw¬ 
ings and marked-up “as-bullt” specifi¬ 
cations prepared under title III (in¬ 
cluding updated master linen tracings, 
or reproducible linen tracings from 
the master set, if so-specified in the 
contract). The provisions of the appli¬ 
cable Government Printing and Bind¬ 
ing Regulations must also be observed. 

(c) Where the contractor's responsi¬ 
ble supervising representative, or an 
officer, proprietor, executive, or ad¬ 
ministrative head of the contractor 
participates directly In the perfor¬ 
mance of any of the services he may 
be compensated for the time actually 
so engaged. The rate of compensation, 
including the allocation of home office 
expenses, if any, shall be subject to ap¬ 
proval by the contracting officer and 
commensurate with the cost of em¬ 


ploying another qualified person to do 
such work, but the salary portion 
should not exceed the actual salary 
rate of the individual concerned. 

(d) The cost listed in paragraphs (a) 
and (c) of this section cover services 
that are normal to complete titles I, II, 
and III services. No profit should be 
included in the additional compensa¬ 
tion for those services because the ar¬ 
chitect-engineer's profit for the service 
is included in the lump-sum amount 
determined from the fee schedule. In 
order to ensure adquate technical ser¬ 
vices, they may be paid for an on 
actual cost basis. However, if it is con¬ 
sidered to be more advantageous to 
the Government, an additional lump 
sum should be negotiated to cover the 
costs; in the case of personal services 
such as inspectors, a daily rate may be 
negotiated. The calculation of the ad¬ 
ditional lump sum, or daily rate, 
should show clearly the amount al¬ 
lowed for each of the services or ele¬ 
ments of cost. 

(e) Services may be furnished by 
DOE instead of reimbursing the con¬ 
tractor for the expenses. The type of 
services that will be furnished should 
be stated in the contract. 

(f) If services are funished that are 
beyond titles I, II. and III, such as de¬ 
velopmental work, special engineering 
studies, and the preparation of special 
documents such as operating and 
maintenance manuals, additional com¬ 
pensation, including profit, should £e 
paid for such services. Note that pre¬ 
liminary proposals and construction 
completion reports normally are con¬ 
sidered as part of titles I and III. 

(g) Use of lump-sum contract (1)A 
lump-sum contract for architect engi¬ 
neer services should—be used wherev¬ 
er it is practicable to compile, in ad¬ 
vance of the preparation of plans and 
specifications, adequate information 
specifically describing the character 
and extent of services required. 

(2) When there is insufficient scope 
information available to permit con¬ 
tracting for complete services (titles I, 
II, and III) on a lump-sum basis, and 
when it may be to the advantage of 
the Government to do so, consider¬ 
ation should be given to contracting 
only for a study contract or for the 
preliminary engineering (title I), on 
either a reimbursable or lump-sum 
basis. In order to permit entering into 
a lump-sum contract for the remaining 
portion of archietect-engineer services 
(titles n and III), based upon informa¬ 
tion developed in the first phase. 

§ 9-3.405-5 Cost-plua-a-fixed-fee contract 

(a) The authority to determine 
under FPR l-3.405(dXlXix) that the 
application of the policy of limiting in¬ 
terim payments on cost-reimburse¬ 
ment type contracts to 80 percent of 
cost incurred would impose undue 
hardship on the contractor or adverse 
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ly affect the interests of the Govern¬ 
ment is delegated to the head, procur¬ 
ing activities. 

(b) Pursuant to section 602(d)(13) of 
the Federal Property and Administra¬ 
tive Services Act of 1949, as amended, 
the 10 and 6 per centum cost and fee 
restrictions on contracts for architect- 
engineer services are not applicable to 
those functions transferred to DOE 
from ERDA. 

§ 9-3.405-50 Cost-plus-award-fee (CPAF) 
contract 

(a) Description. The CPAF contract 
is a cost-reimbursement type contract 
with special fee provisions. It provides 
a means of applying incentives in con¬ 
tracts with are not susceptible to finite 
measurements of performance essen¬ 
tial to structured incentive contracts. 
The fee established In a CPAF con¬ 
tract consists of two parts: (l)a fixed 
amount (base fee) which does not vary 
with performance and which could be 
zero or negative, and (2) an award 
amount (award fee), in addition to the 
fixed amount, sufficient to encourage 
attainment of excellent contract per¬ 
formance in stated areas such as Qual¬ 
ity, timeliness, ingenuity, and cost ef¬ 
fectiveness. Award fee may be earned 
by the contractor in whole or in part. 
The amount of award fee to be paid is 
determined after a subjective evalua¬ 
tion by the Government of the con¬ 
tractor’s performance. Judged against 
performance criteria established by 
the Government and furnished in 
writing to the contractor. The number 
of kinds of jperformance goals and per¬ 
formance evaluation criteria used will 
differ widely from one contract to an¬ 
other. Therefore, when determining 
performance goals, criteria and rating 
plans, the contracting activity should 
select the plan which will motivate the 
contractor in a positive way to im¬ 
prove performance in specific areas. 
Evaluation reports will be prepared by 
the Government and results should be 
communicated to the contractor for 
comment on the evaluation findings. 
Additionally, the contractor may be 
asked to provide an assessment of its 
performance in relation to each per¬ 
formance evaluation criterion. The de¬ 
cision that all or part of the award fee 
has been earned is a unilateral deter¬ 
mination made by a fee determination 
official not subject to the Disputes 
clause of the contract. 

(b) Application. The cost-plus- 
award-fee contract is suitable for use 
when: 

(1) A cost-reimbursement type con¬ 
tract is found necessary; 

(2) The work to be performed is such 
that specific quantitative or objective 
meansurement is not feasible. 

(3) The achievement of procurement 
objectives will be enhanced by the use 
of a contract that effectively moti¬ 
vates the contractor toward exception¬ 


al performance, and permits DOE the 
flexibility to evaluate both actual per¬ 
formance levels and the conditions 
under which such levels were 
achieved; and 

(4) Any additional administrative 
effort and cost required to monitor 
and evaluate performance, as well as 
added fees available for award, are jus¬ 
tified by the benefits expected. 

(c) Consideration of concept (1) The 
opportunity to earn increased fees, the 
clear statement of goals, objectives, 
and performance evaluation criteria 
and the improved communication be¬ 
tween and among DOE personnel and 
the contractor, are designed to encour¬ 
age the contractor to perform the re¬ 
quired work effectively, to control 
costs, and to improve the timeliness 
and quality of performance. Base fees 
generally are negotiated commensur¬ 
ate with minimum acceptable perfor¬ 
mance. taking into consideration the 
various profit evaluation factors under 
9-3.808-2. The base fee should be set 
at a minimum in order to provide a 
large award fee pool, thereby provid¬ 
ing the contractor maximum incentive 
to improve performance. The award 
fee potential should be large enough 
to reward the contractor at any level 
of performance above minimum ac¬ 
ceptable. In this regard, the award of 
additional fee for performance exceed¬ 
ing minimum acceptable performance 
in evaluated areas should be contin¬ 
gent upon the maintenance of at least 
minimum acceptable levels in all other 
areas of contract performance. 

(2) Although award fee determina¬ 
tions are unilateral ones based upon 
Judgmental evaluations, quantifying 
devices such as adjective ratings, point 
systems, or percentages of achieve¬ 
ments may be used. Where used these 
devices are for the sole purpose of 
quantifying the facts considered, and 
the amount of award fee earned shall 
not be merely the result of the appli¬ 
cation of summing, averaging, or a 
mathematical formula. 

(3) For operating, onsite service, ar¬ 
chitect-engineer and construction con¬ 
tracts which are subject to the maxi¬ 
mum allowable fees set forth in the in¬ 
terim Procurement Handbook, Estab¬ 
lishing and Negotiating Fee and 
Profit, dated March 1976, the base fee 
should normally not exceed 50 percent 
of the maximum allowable CPFF fee. 
The base fee plus the award fee 
should normally not exceed the maxi¬ 
mum allowable CPFF fee by more 
than 50 percent, provided that the 
sum does not exceed statutory fee 
limitations. 

(4) For contracts performed in com¬ 
mercial facilities, where the weighted 
guidelines (WGL) of §9-3.808-50 can 
be used to establish a reasonable fee 
for acceptable performance level, the 
base fee should normally not exceed 
50 percent of the fee developed using 


the WGL. The base fee plus the award 
fee should normally not exceed the 
WGL developed fee by more than 50 
percent, provided that the sum does 
not exceed statutory fee limitations. 

(5) Prior approval of the senior pro¬ 
curement official. Headquarters, is re¬ 
quired for total fees exceeding the 
guidelines in (3) and (4). 

(d) Payment of fees. Base fees may 
be paid periodically as provided for in 
the contract. Award fees will be paid 
only after the amount of the award 
fee earned has been established. Pay¬ 
ments of award fees earned will be 
made promptly after the award deci¬ 
sion has been made in each evaluation 
period. 

(e) Limitations. (1) The cost-plus- 
award-fee contract shall not be used 
(1) in procurements in which all (ac¬ 
tors to be considered in the award fee 
arrangement (e.g., cost, delivery, per¬ 
formance) can be measured objectively 
in terms of predetermined incentive 
targets, or <ii) where the contract 
amount, term of performance, or the 
benefits expected from use of the 
award fee arrangement are insuffi¬ 
cient to warrant any additional admin¬ 
istrative effort or cost that may be re¬ 
quired. 

(2) Cost-reimbursement type con¬ 
tracts having award fee arrangements 
limited to technical performance con¬ 
siderations are prohibited because 
they may increase cost disproportion¬ 
ately to any benefits gained. Instead, 
the award fee arrangement shall in¬ 
clude both technical performance and 
business management considerations 
tailored to the needs of the particular 
situation. The only exception is a situ¬ 
ation where cost estimating reliability 
and other factors are such that the ne¬ 
gotiation of a separate, predetermined 
incentive sharing arrangement appli¬ 
cable to cost performance is deter¬ 
mined both feasible and advantageous. 
The resulting contract would then be 
identified as a cost-plus-incentive-fee 
award-fee combination type. The goals 
and evaluation criteria should be re- 
sults-oriented. The award fee should 
be concentrated on the end product of 
the contract, that is, output, be it 
hardware, research, development, 
demonstration or services, together 
with business management consider¬ 
ations. However, input criteria such as 
equal employment opportunity, small 
business programs, functional manage¬ 
ment areas, such as safety, security, 
etc., cannot be disregarded and may be 
appropriate criteria upon which to 
base some part of the award fee. Spe¬ 
cific goals or objectives should be es¬ 
tablished in relation to each perfor¬ 
mance evaluation criteria against 
which to measure contractor perfor¬ 
mance. 

(f) Evaluation. (1) The contract 
should provide for evaluation at stated 
intervals during contract performance, 
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so that the contractor will know how 
its performance is rated and what 
areas need to be improved. Partial 
payment of award fee earned will cor¬ 
respond to the evaluation periods. 
This will make effective the incentive 
which the award fee was designed to 
create by inducing the contractor to 
improve poor performance or to con¬ 
tinue excellent performance. 

(2) The contractor shall be fur¬ 
nished the performance evaluation cri¬ 
teria to be used to arrive at the award 
fee before award of the contract. The 
goals and objectives should be clearly 
set forth. 

(3) As a part of contract negotiation, 
the Government should obtain agree¬ 
ment and incorporate into the con¬ 
tract a provision that the Government 
unilaterally can change the perfor¬ 
mance evaluation criteria, goals and 
objectives, weights and rating plan 
after reasonable advance notice to the 
contractor. The specific number of 
days constituting reasonable notice 
should be agreed to in advance by the 
parties. 

(g) Organization and administra¬ 
tion. (1) Individuals will be designated 
as performance monitors. They will be 
responsible for evaluating, in their as¬ 
signed areas, the contractor’s perfor¬ 
mance against the established criteria. 

(2) A board will be established to 
evaluate the contractor’s performance 
(based on monitor’s reports, contrac¬ 
tor’s input and other information) and 
to recommend the amount of the 
award fee to the fee determination of¬ 
ficial. 

(3) The fee determination official 
will be an individual who is organiza¬ 
tionally above the persons who are di¬ 
rectly involved in performance evalua¬ 
tion. 

(4) The contractor should be given 
opportunity to present criteria, 

goals and objectives, weights and 
rating plan after reasonable advance 
notice to the contractor. The specific 
number of days constituting reason¬ 
able notice should be agreed to in ad¬ 
vance by the parties. 


§ 9-^3.408 Letter contract. 


(a) A letter contract may be entered 
into only when: 

(1) The urgency of the requirement 
necessitates that the contractor be 
given a binding commitment so that 
*°rk can commence immediately; 

< 2 > Preparation of a definitive con¬ 
tract in sufficient time to meet agency 
requirements is not possible. The pro¬ 
curement file shall contain documen¬ 
tation to support the above determina¬ 
tion; and 


u^ or a PP rova l I s obtained from 
design^* °* procurtng activity or 


(b) A letter contract shall be super- 
by a d^tnitive contract at the 
wiiest practicable date, normally 


within 120 days or upon failure to do 
so, the Government’s obligation shall 
be limited to reimbursement of the 
contractor’s costs incurred under the 
terms of the letter contract through 
the termination date. 

(c) Any amendment to a letter con¬ 
tract which would result in adjusting 
the obligated funds to an amount 
greater than 50 percent of the estimat¬ 
ed cost of the procurement or provides 
for a period of effectiveness of more 
than 120 days, must be approved by 
the DOE senior procurement official. 
Headquarters, or a designee. 

Subport 9-3.6 Small Purcha»#« 

§ 9-3.600 Scope of Rubpart 

The policies and procedures for the 
purchase of supplies and nonpersonal 
services from commercial sources 
when the appropriate amount involved 
in any one transaction does not exceed 
$10,000, shall be those prescribed in 
FPR Subpart 1-3.6. 

§ 9-3.603-1 Solicitation. 

Names of, and information pertain¬ 
ing to, small businesses and minority 
business enterprises furnished by bid¬ 
ders and Small Business Administra¬ 
tion representatives, and obtained 
from Government-industry meetings 
and seminars, and company brochures, 
letters, and other data, shall be includ¬ 
ed in small purchase source lists or 
files, and used to insure that such 
firms are given opportunities to quote 
on DOE’s small purchases. 

§ 9-3.603-2 Data to support small pur¬ 
chases. 

The manner of securing quotations 
and the itature and extent of docu¬ 
mentation to be required for small 
purchases shall be determined by 
heads of procuring activities, but 
should be limited to a minimum con¬ 
sistent with the objective of reducing 
the cost of handling small purchases. 
Normally, confirmation of purchase 
orders issued after the material has 
been received should not be required 
unless such confirmation is requested 
by the supplier. Documentation can be 
accomplished by the purchaser and re¬ 
ceiver endorsing the invoice. 

§ 9-3.603-3 Agency responsibilities. 

The procedures for the establish¬ 
ment and use by the DOE of imprest 
funds are set forth in DOE Appendix 
1101, Part IV, Section A, subsection 99. 

§ 9-3.605-1 Standard Form 44. 

The use of Standard Form 44 is op¬ 
tional within the DOE Contracting of¬ 
ficers shall be held accountable for 
books of Standard Form 44 issued to 
them. Heads of procuring activities 
shall issue detailed instructions, con¬ 
sistent with the provisions in Standard 
Form 44 and FPR 1-3.606-1, providing 


for accountability and safeguarding of 
the forms when used. Contracting offi¬ 
cers, when using this form, will obtain 
any necessary obligation of funds and 
will limit procurement actions to items 
not otherwise restricted by law or reg¬ 
ulation. 

§ 9-3.605-3 Agency order forms. 

DOE Standard Order Form 103 shall 
be used in lieu of Standard Form 147. 
Standard Form 36 (Continuation 
Sheet) may be used in lieu of Standard 
Form 148 as a continuation sheet, 
when required. 

Subpart 9-3.7 Nagotiatad Overhead Rata* 

§9-3.705-50 Procedure for Closeout in 
Advance of Final Rates. 

(a) Contracts may be closed out 
under the conditions described under 
(b) below. The use of this procedure 
involves the exercise of Judgment 
based upon considerations such as the 
significance of the amount involved, 
previous experience, and apparent rea¬ 
sonableness of overhead data fur¬ 
nished by the contractor. 

(b) This procedure may be applied to 
cost reimbursable and flexibly priced 
type contracts, where: 

(1) Irrespective of the total value of 
the contract, the total amount billed 
and claimed, and as yet unsettled, does 
not exceed $500,000; and 

(2) Contract performance has been 
physically completed, required goods 
and/or services have been received and 
accepted by the Government, and all 
other appropriate administrative ac¬ 
tions, except financial settlement, 
have been accomplished consistent 
with the contract terms and condi¬ 
tions; and 

(3) Final overhead rate settlement 
tin accordance with FPR l-3.705(a)I 
will be delayed beyond the established 
time for contract close out (DOE-PR 
9-1.354): and 

(4) Indirect expense rates which are 
used for the purpose of expediting the 
closing of contracts, which are com¬ 
pleted prior to the end of a cost ac¬ 
counting period, need not be those fi¬ 
nally determined or negotiated for 
that period; but they shall be devel¬ 
oped to represent a full cost account¬ 
ing period [CAS 406.50(c)]; and 

(5) Indirect costs allocated to the 
contract can be established based 
upon other available information; and 

(6) The contractor agrees: (1) to ne¬ 
gotiate a settlement under this proce¬ 
dure and agrees <ii) that the rates ne¬ 
gotiated for the instant contract are 
final (but do not have the effect of set¬ 
ting a precedent), (iii) that no subse¬ 
quent adjustments shall be made, or 
the effect of any quick closeout shall 
not affect any other contract for any 
over- or under-recovery disclosed at 
the time of final overhead rate settle¬ 
ment. 
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(c) Implementation of this proce¬ 
dure does not preclude the use of 
audit assistance. As a practical matter, 
a decision not to audit should be the 
exception. Upon receipt of the con¬ 
tractor's final voucher, the cognizant 
Government audit office should be 
provided a copy and requested to pro¬ 
vide necessary audit services. The 
extent of these required services may 
vary. Under a Special Research Sup¬ 
port Agreement (SRSA), the contract¬ 
ing officer may determine not to audit, 
or may request an audit of direct costs 
only. Under a cost type contract with 
a commercial firm, the audit state¬ 
ment may include direct and indirect 
costs and reflect qualifications relative 
to the indirect costs which require res¬ 
olution before a final rate will be de¬ 
rived. In this latter case, the contract¬ 
ing officer may determine that the 
issue, for which there is an audit 
qualification (exception or unresolved 
item), is either not significant, or that 
it can be negotiated, and proceeds to 
reach agreement with the contractor. 
The memorandum of negotiation shall 
reflect what was done and supporting 
rationale shall be provided. 

(d) When this procedure is used, the 
conditions of paragraph (b)(6) above 
must be included in the supplemental 
agreement reflecting the results of the 
final contract cost negotiations. 

(e) In those instances where the 
magnitude of the cost differences pre¬ 
cludes application of this procedure, 
the contracting officer, with other 
members of his team, e.g., pricing, 
audit, property, legal, program staff, 
should develop an estimate of funds 
which may yet be required by the con¬ 
tract and take timely appropriate 
action to deobligate excess funds. 

Subpart 9-3.9 Price Negotiation Policies and 
Techniques 

§ 9-3.860 Scope. 

This subpart implements and sup¬ 
plements the price negotiation policies 
and techniques set forth in FPR Sub¬ 
part 1-3.8. Those policies and tech¬ 
niques applicable to architect-engi¬ 
neering services are set forth in FPR 
Subpart 1-4.10 and Subpart 9-4.10. 

§ 9-3.801 Basic policy. 

(a) FPR 1-3.801-2 and 1-3.801-3 de¬ 
lineate the responsibilities of contract¬ 
ing officers and other personnel, re¬ 
spectively, in the procurement process. 

(b) Access authorizations shall not 
be a limiting factor in obtaining full 
and free competition except where 
time will not permit securing addition¬ 
al clearances. If access to classified in¬ 
formation is required either (1) to 
submit proposals in response to DOE 
requests for such proposals, (2) to re¬ 
spond to requests by DOE for expres¬ 
sions of interest, (3) to inspect facili¬ 
ties in connection with subparagraph 
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(1) or (2) of this paragraph, a reason¬ 
able number of access authorizations 
will be furnished without charge. 

§ 9-3.802 Preparation for negotiation. 

(a) Requests for proposals . (1) Re¬ 
quests for proposals (RFP's) will de¬ 
scribe generally the process by which 
selection will be made from among 
competing proposals. If proposers 
must meet certain qualifications in 
order to be considered, these qualifica¬ 
tion criteria shall be stated in the 
RFP's. In addition, the evaluation cri¬ 
teria against which all proposals will 
be rated must be identified in the RFP 
and the relative importance of each 
must be described in general terms. 
Normally, the RFP should require 
that proposal be in at least two parts; 
a “technical proposal" and a “business 
and management proposal." Each of 
the parts should be separate and com¬ 
plete in itself so that evaluation of one 
may be accomplished independently of 
evaluation of the other. The instruc¬ 
tions to the offerers concerning the 
business and management proposal 
should require submission of cost in¬ 
formation in sufficient detail to allow 
a complete cost analysis. The RFP 
should generally provide that the 
technical proposal not contain any ref¬ 
erence to cost. 

(2) The contracting officer or autho¬ 
rized representative shall have sole re¬ 
sponsibility for disseminating any in¬ 
formation with respect to or clarifica¬ 
tion of RFP's. Such information or 
clarification shall be in writing, usual¬ 
ly in the form of an amendment to the 
RFP, and shall be furnished to all con¬ 
cerns to whom the original solicitation 
was sent. 

§9-3.802-1 Connideration of late propos¬ 
als. 

Pursuant to FPR 1-3.802-2, the pro¬ 
cedures contained in FPR 1-3.802-1 
for the consideration of late proposals 
and modifications may not be applica¬ 
ble to certain classes of negotiated 
procurements. Accordingly, when the 
senior procurement official, Headquar¬ 
ters. makes a determination that the 
procedures set forth in § 1-3.802-1 are 
not applicable, that official may au¬ 
thorize, with the concurrence of coun¬ 
sel, the adoption of the procedures in 
§ 1-3.802-2, except for prime procure¬ 
ments of general purpose automated 
data processing equipment (ADPE). 
Use of the procedures set forth in 
FPR 1-3.802-2 for ADPE prime pro¬ 
curement must be expressly autho¬ 
rized by the Commissioner, Automated 
Data and Telecommunications Service, 
General Services Administration. Re¬ 
quests for such authorization should 
be set to the senior procurement offi¬ 
cial, Headquarters, for necessary 
action. 


§ 9-3.805 Selection of offerors for negotia¬ 
tion and award. 

8 9-3.805-1 General 

(a) The process by which one offer is 
selected from among all competing 
offers for negotiation and award of a 
contract generally starts with a re¬ 
quest for proposals (RFP). The RFP 
describes the requirement to be satis, 
fied by the procurement and sets forth 
the technical, business and manage¬ 
ment and cost evaluation criteria for 
the selection and should clearly indi¬ 
cate their relative importance. The cri¬ 
teria should also be listed in descend¬ 
ing order of importance. Where con¬ 
sidered beneficial, a preproposal con¬ 
ference may be held after issuance of 
the RFP so that potential offerors 
may gain a clearer understanding of 
the requirements and objectives of the 
procurement. FPR 1-1.12 and § 9-1.12 
prescribe policies concerning the re¬ 
sponsibility of prospective contractors. 

(b) After proposals have been re¬ 
ceived and evaluated, in accordance 
with criteria in the RFP, written or 
oral discussions shall be conducted 
with all offerors in the competitive 
range, except as provided in § 1-3.805- 
1(a). A proposal is in the competitive 
range unless there is no real possibil¬ 
ity that it can be improved as a result 
of written and/or oral discussions, to 
the point where it becomes the most 
acceptable. 

(c) The contracting officer shall 
point out to each offeror any ambigu¬ 
ities or uncertainties in its proposal. 
The contracting officer shall then give 
each offeror a reasonable opportunity 
to support, clarify, correct, improve, or 
revise its proposal up to a common 
cut-off date. An offeror shall not be 
informed of the relative strengths and 
weaknesses of its proposal in relation 
to those of other offerors nor shall an 
offeror be given information as to how 
its proposal might be improved or 
which could reveal a competitor’s idea. 

(d) Revised proposals are evaluated, 
selection is made and negotiations 
may be conducted with the selected of¬ 
feror but only to definitize a final 
agreement on price, terms, and condi¬ 
tions, etc. (No factor which could have 
had any effect on the selection process 
may be changed after the common 
cut-off date for discussions.) 

(e) See 8 9-3.103 for dissemination of 
procurement information. 

§ 9-3.805-50 Selection procedures. 

(a) The following are designated as 
source selection officials for all con¬ 
tracts. grants, or cooperative agree- 
ments when the estimated value and/ 
or later phases of the same project 
will cumulatively total in excess of but 
up to and including the following 
amounts: 
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Contracts, grants or 
cooperative 

Source selection official agreements in excess 
of but up to and 
including the 
following amounts 


(1) Secretary, deputy 
secretary, or under 
secretary. 

(2) Cognizant Assistant 
Secretary. Administrator. 
Director of the Office of 
Energy Research. Director 
ol Procurement and 
Contracts Management, 
Director of Administration 
or Controller. Non.—This 
authority may be delegated 
on a case by case basis only 
when approve by the Under 
Secretary. 

(2) Cognizant office director. 
Non.—This may be 
delegated on a case by case 
basis to a field office 
manager or a project 
manager with the 
concurrence of the Director 
of Procurement and 
Contracts Management 

(4) Source selection official 
shall be the HPA or his 
designated contracting 
officer. 


In excess of $50 
million. 

In excess of $10 
million up to $50 
million. 


In excess of $5 
million up to $10 
million. 


Up to $5 million. 


Exceptions.— The Secretary. Deputy Secretary, 
or Under Secretary may retain source selection au¬ 
thority on any specifically designated contracts, 
grants or cooperative agreements regardless of 
dollar value. The cognizant Assistant Secretaries, 
Administrators, Director of Energy Research. Di¬ 
rector of Procurement. Director of Administration, 
or Controller may retain source selection authority 
on specifically delegated contracts, grants or coop¬ 
erative agreements under $10,000,000. The reten¬ 
tion of authority described above shall be signed by 
the appropriate retaining official and placed in the 
official contract file. 

(b) Source evaluation board (SEB) 
procedures will be used for all negoti¬ 
ated competitive prime procurements 
expected to exceed $5 million, except¬ 
ing procurments for architect-engineer 
services, and procurements specifically 
waived by the head of the agency or 
the senior procurement official, Head¬ 
quarters. Detailed procedures regard¬ 
ing the designation and operation of 
the SEB’s are set forth in the SEB 
handbook. RFP's prepared by formal 
SEBs are reviewed by a solicitation 
review panel conducted by Headquar¬ 
ters. 

(c) Negotiated competitive procure¬ 
ments below $5 million are not subject 
to the SEB Handbook, except for 
those situations as determined by the 
head of the agency or designee. For 
those under $5 million, less formal 
procedures are used. For those pro¬ 
curements under $5 million but more 
than $1 million, source evaluation 
Panels may be established. These 
panels may follow the policies and 
Procedures set forth in the SEB Hand- 

a guide * For procurements 
under $1 million less formal source 
evaluation and selection procedures 
will be used. 

f The contracting officer may 
orm teams to evaluate the technical, 
DUS ness and management, and cost as¬ 
pects of proposals. When teams are 


used, each will function independent 
of the other and report its findings to 
the contracting officer. The contract¬ 
ing officer will discuss those findings 
with the teams (or representatives 
thereof) separately or together, as 
may be more helpful. The contracting 
officer will negotiate and execute the 
contractual instrument, using, in 
many cases, some of the same special¬ 
ists who participated in earlier evalua¬ 
tions and discussions. DOE-PR Part 9- 
51 sets forth administrative require¬ 
ments for the review and approval of 
certain contract actions. 

(e) In selections other than where 
price is the determining factor, the 
evaluation procedures set forth in (1), 
(2) and (3) below should be considered: 

(1) Technical evaluation. Generally, 
the contracting officer must rely on 
scientific and engineering personnel 
for assistance in reviewing proposals 
from a technical point of view. It is im¬ 
perative. therefore, that technical 
evaluations and findings be fully docu¬ 
mented and reviewed by responsible 
personnel. The report should reflect 
the scoring and ranking of the propos¬ 
als and shall identify each proposal as 
acceptable or unacceptable. The 
report shall also include a narrative 
evaluation specifying the strengths 
and weaknesses of each proposal, and 
any reservations or qualifications that 
might bear upon the selection of 
sources for negotiation and award. 
Concrete technical reasons supporting 
a determination of unacceptability 
with regard to any proposal shall be 
included. After evaluation and prep¬ 
aration of written and signed evalua¬ 
tion findings by the technical evalua¬ 
tors, such evaluations and proposals 
shall be returned to the contracting 
officer or authorized representative, 
and maintained as a permanent record 
in the contract file. 

(2) Business and Management evalu¬ 
ation. Management capability of the 
offeror to perform the required work 
in a timely manner must be appraised. 
In making this appraisal, the following 
factors, as appropriate, must be con¬ 
sidered: the company's management 
organization; past performance; repu¬ 
tation for reliability; availability of re¬ 
quired facilities; cost controls; ability 
to control, maintain and account for 
any property provided by the govern¬ 
ment; and the offeror's willingness to 
devote its resources to the proposed 
work with appropriate diligence; and 
financial capacity, certification, repre¬ 
sentations, special clause requirements 
and any other pertinent administra¬ 
tive and business information that 
may have been requested in the RFP. 

(3) Price/cost considerations. Each 
proposal requires some form of price 
or cost analysis. The evaluation should 
consider items such as. categories and 
amounts of labor, indirect costs, mate¬ 
rials, travel, computer time, as well as 


information with regard to a contrac¬ 
tor's past cost performance, including 
contracts or subcontracts for like ser¬ 
vices or supplies. The contracting offi¬ 
cer must exercise judgment in deter¬ 
mining the extent of analysis in each 
case. Price/cost analysis should be per¬ 
formed by personnel trained in this 
discipline.* 

(f) Personnel from DOE, other Gov¬ 
ernment agencies and prime manage¬ 
ment or operating contractors may be 
used in the selection process as advi¬ 
sors when their services are necessary 
and available. Disclosure of proposals 
outside of the Government is dis¬ 
cussed in § 9-3.150-4. In all instances 
such personnel will be required to 
comply with DOE conflict of interest 
regulations and nondisclosure of infor¬ 
mation requirements. 

§ 9-3.805-51 Noncompetitive procurement 

(a) While negotiated procurement 
shall be on a competitive basis to the 
maximum practical extent (FPR 1- 
3.101(d)) and reasonable competition 
shall be obtained in making small pur¬ 
chases in excess of $500 (FPR 1-3.603- 
(1)), there are circumstances where 
one source (or groups of sources) has 
exclusive capability to perform the 
work within the time required and at 
reasonable prices, e.g., by reason of ex¬ 
perience. specialized facilities, or tech¬ 
nical competence. In such a circum¬ 
stance, the initiating program office 
may conclude that only one source (or 
groups of sources) is qualified to per¬ 
form the work and, therefore, recom¬ 
mend that a contract be negotiated 
only with that source or group (in the 
case of a "group sole source" situation, 
a justification is required for limiting 
competition to that group and for the 
allocation of work among members of 
the group). The recommendation shall 
be in writing and will be contained in a 
separate document entitled, "Justifica¬ 
tion for Noncompetitive Procurement" 
and shall examine the reasons for the 
procurement being noncompetitive in 
accordance with paragraph (c) below. 
For a noncompetitive procurement, an 
approved justification shall be at¬ 
tached to the procurement request 
when the request is sent to a contract¬ 
ing officer for action. A justification 
for noncompetitive procurement is 
also required where "new" procure¬ 
ments (i.e., outside the contractual 
scope of work) are initiated through 
modifications to existing contracts. If 
a noncompetitive procurement has 
been justified and approved, in accor¬ 
dance with this section, as a part of an 
annual procurement plan and such 
plan has been reviewed and approved. 


•Note.—T he “Armed Services Procure¬ 
ment Regulation Manual for Contract Pric¬ 
ing," ASPM No. 1 may be used as a guide in 
the review, analysis and negotiation of con¬ 
tract prices. 
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it will not be necessary to resubmit the 
Justification for approval at the time 
each individual procurement action is 
processed. Such justifications shall be 
made a part of the permanent con¬ 
tract file (see DOE-PR 9-1.313). 

(b) The provisions of this regulation 
do not apply to: 

(1) Procurements of $500 or less; 

(2) Acquisitions from or through 
other Government agencies: 

(3) Procurements of utility services 
where the services are available from 
only one source. 

(4) Subscriptions to periodicals; 

(5) Procurements resulting from pro¬ 
gram opportunity notices. DOE-PR 9- 
4.57, or program research and develop¬ 
ment announcements, DOE-PR 9-4.58 
(which are forms of competitive solici¬ 
tations and subject to requirements 
stated in the respective regulations); 

(6) Procurements subject to the pro¬ 
cedures set forth in DOE-PR 9-4.51; 

(7) Procurements subject to the pro¬ 
cedures set forth in DOE-PR 9-4.9; 

(8) Contracts for management and 
operation of the major laboratories 
and production facilities; 

(9) Onsite service contracts of a con¬ 
tinuing nature; or 

(10) Contracts which are subject to 
separate justification for recompeti¬ 
tion or extension. 

(c) Justification for noncompetitive 
procurement (1) The document enti¬ 
tled “Justification for Noncompetitive 
Procurement” shall examine the rea¬ 
sons for the procurement being non¬ 
competitive and shall contain, in the 
first sentence of the document, an ap¬ 
propriate recommendation (e.g., “I 
recommend that negotiations be con¬ 
ducted only with (name of entity) for 
the supplies and services described 
herein.”) 

(2) Each justification shall set forth 
enough facts and circumstances to 
clearly and convincingly establish that 
competition would not have been fea¬ 
sible or practicable. The following 
format includes considerations to be 
made in preparing the justification. 

(i) Description of supplies or services 
to be procured: (A) A brief, general, 
nontechnical description and state¬ 
ment of the general application and 
particular significance or specialized 
character of the procurement. 

(B) A description of all associated 
supplies or services, e.g., technical 
data, reports, engineering services, and 
so forth to be procured. 

(11) Procurement history, estimated 
future requirements, and long range 
procurement objectives: (A) Brief 
statement of the technical and con¬ 
tractual evolution of the supplies or 
services being procured from initiation 
to present status. 

(B) Brief statement as to whether 
the work is a continuation of previous 
effort performed by the proposed con¬ 
tractor. 


(C) Reference should be made to any 
advance planning information previ¬ 
ously prepared or furnished, together 
with information with respect to any 
changes proposed in the present justi¬ 
fication which represents a departure 
of modification of prior procurement 
plans, including a statement of the 
effect of the changes, if any, on sched¬ 
uled milestones. 

(D) Brief statement as to what ac¬ 
tions have been taken to develop com¬ 
petition and eliminate a noncompeti¬ 
tive situation in future procurements 
of the proposed supplies or services. 

(iii) Estimated cost (A) The estimat¬ 
ed cost of the procurement and a brief 
description of the assumptions made 
and data used by the initiating pro¬ 
gram office to develop the estimate. 

(B) The estimated cost listed by 
fiscal years. 

(C) Whether the proposed contrac¬ 
tor or the Government have a substan¬ 
tial investment of some kind that 
would have to be duplicated at Gov¬ 
ernment expense by another source. 

(iv) Schedule requirements: (A) The 
basis for establishing schedule require¬ 
ments. 

(B) An explanation of the urgency, 
if any. of the requirement. Describe 
why the schedules are critical and why 
only the proposed contractor can meet 
them. 

(C) Describe what significant cost 
savings or other benefits could result 
if schedules could be relaxed and 
whether competition could thus be ob¬ 
tained. 

(v) Exclusive capability. (A) Does 
the proposed contractor have person¬ 
nel considered unquestionably pre¬ 
dominant experts in the particular 
field? 

(B) What prior experience of a 
highly specialized nature does the 
source exclusively have that is vital to 
the proposed effort? 

(C) What facilities and test equip¬ 
ment does the source exclusively have 
tht are complex or specialized and 
vital to the effort? 

(D) Is competition precluded be¬ 
cause of the existence of patent rights, 
copyrights, secret processes, trade se¬ 
crets, technical data, or other propri¬ 
etary data? 

(E) What other capability and capac¬ 
ity does the proposed contractor have 
that is necessary for the specific effort 
and makes it clearly the only source 
that can perform the work on the re¬ 
quired time schedule without incur¬ 
ring clearly unreasonable costs? 

(vi) Other. (A) If lack of drawings or 
specifications are a constraining 
factor, why is the proposed contractor 
clearly best able to perform under 
these circumstances? Why are the 
drawings and specifications lacking? 
What is the lead time required to get 
drawings and specifications suitable 
for competitions? 


(B) Are parts or components being 
procured as replacement parts in sup¬ 
port of equipment specially designed 
by a manufacturer, where data avail¬ 
able is not adequate to assure that the 
parts or components obtained from 
another source would perform the 
same function? 

(d) Review and approval The justi¬ 
fication shall, as a minimum require¬ 
ment, be reviewed and approved as fol¬ 
lows: (In the case of cost sharing con¬ 
tracts, the contractor's shared amount 
will be included in the dollar amounts 
specified.) 

(1) Noncompetitive procurements 
initiated by headquarters, (i) Approval 
Levels. The following are designated 
as approval officials for justifications 
for noncompetitive procurement for 
the indicated dollar levels: 

(A) The Secretary, Deputy Secre¬ 
tary, or Under Secretary when the es¬ 
timated value is expected to exceed 
$50,000,000 or where it is anticipated 
that the source selected will receive 
other contracts and/or contract modi¬ 
fication for later phases of the same 
project which, cumulatively, would 
total more than $50,000,000. 

(B) The cognizant Assistant Secre¬ 
tary, Administrator, Director. Office 
of Energy Research. Controller. Direc¬ 
tor of Procurement and Contracts 
Management or Director of Adminis¬ 
tration when the estimated value of 
the contract is over $10,000,000 and up 
to and including $50,000,000. This au¬ 
thority may be delegated in writing on 
a case-by-case basis only when ap¬ 
proved by the Under Secretary. 

(C) The cognizant Office Director 
when the estimated value of the con¬ 
tract is over $5,000,000 and up to and 
including $10,000,000. This may be del¬ 
egated in writing on a case-by-case 
basis to a field office manager or a 
project manager. Each such delegation 
shall be concurred in by the Director, 
Procurement and Contracts Manage¬ 
ment. 

(D) The senior program official or 
designee w'hen the estimated value of 
the contract is under $5,000,000, in ac¬ 
cordance with existing procurement 
policies and procedures. 

(E) Exceptions . The Secretary, 
Deputy Secretary, or Under Secretary 
may retain approval authority on any 
specifically designated Justification for 
noncompetitive procurement regard¬ 
less of dollar value. The cognizant As¬ 
sistant Secretaries, Administrators, Di¬ 
rector of Energy Research, Director of 
Procurement, Director of Administra¬ 
tion, or Controller may retain approv 
al authority on specifically delegated 
justifications for noncompetitive pro¬ 
curement under $10,000,000. 

The retention of authority described 
above shall be signed by the appropri¬ 
ate retaining official and placed in the 
official contract file. 

(ii) Concurrence on justifications 
prior to approval shall be obtained 
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from the senior program official or 
designee and the senior procurement 
official. Headquarters, in excess of $5 
million: counsel in excess of $1 million, 
or such lower amount as counsel may 
determine: controller and the designee 
of the senior procurement official, 
Headquarters, in excess of $500 but 
less than $5 million. 

(2) Noncompetitive procurements 
initiated by field offices . Heads of pro¬ 
curing activities may approve justifica¬ 
tions for noncompetitive procurement 
initiated by a field office up to the 
dollar limit of their delegated con¬ 
tracting authority. Approval and con¬ 
currence requirements below the HPA 
level shall be as the HPA deems appro¬ 
priate: counsel shall determine the ap¬ 
propriate level for counsel's required 
approval and concurrence. Justifica¬ 
tions for noncompetitive procurement 
which exceed the dollar limit of the 
HPA’s contracting authority, shall be 
submitted with HPA recommendation 
to the cognizant headquarters pro¬ 
gram office for approval in accordance 
with 9-3.805-51(d)(l). 

§9-3.807-1 General. 

The Head of a procuring activity, for 
contracts extimated to be within the 
limits of delegated authority, may, 
without power of redelegation, ap¬ 
prove the findings required by FPR 1- 
3.807-l(b)(l)(ii)(C). 

§ 9-3.807-3 Cost or pricing data. 

(a) The certification requirements of 
FPR 1-3.807-3 need not be applied to 
cost-reimbursement type operating 
contracts and onsite service contracts 
of a continuing nature. 

§9-3.807-50 Approvals and waiver. 

(a) Heads of procuring activities, for 
contracts estimated to be within the 
limits of their delegation of authority, 
may, without power of redelegation, 
approve the findings required by FPR 
1-3.807—l(b)< 1 )(ii )C C) and 1-3.807- 
3(f)(1). 

(b) Heads of procuring activities, for 
contracts estimated to be within the 
limits of their delegation of authority, 
nmy, without power of redelegation, 
waive the requirements for cost or 
pricing data under the circumstances 
set forth in FPR l-3.807-3(b). 1-3.807- 
3(d)(2) and 1-3.807-6 provided that 
any such waivers are promptly report¬ 
ed to the Procurement and Contracts 
Management Directorate for its infor¬ 
mation. 

§ 9-3.808 Profit or fee. 

§ 9-3.808-1 General. 

(a) A fair and reasonable provision 
jor profit or fee is called a profit ob¬ 
jective. The profit objective, when 
combined with the estimated cost of 
contract performance, becomes the 
contract price objective the DOE nego¬ 


tiator takes into negotiations with a 
contractor. The profit objective is an 
amount which, in the judgment of the 
negotiator, is appropriate for the pro¬ 
curement. The price objective should 
be reasonable in relation to the task to 
be performed and the requirements 
placed on the contractor. 

(b) DOE’S policy is to: reward con¬ 
tractors who undertake more difficult 
work requiring higher skills: allow con¬ 
tractors the opportunity to earn prof¬ 
its commensurate with the cost risk 
they are willing to assume—the great¬ 
er the risk, the higher the profit ob¬ 
jective; reward contractors who have 
excellent records of performance: and 
reward contractors who provide their 
own facilities and financing or who 
have established their competence 
through prior research or develop¬ 
ment work undertaken at their own 
risk. 

(c) The profit objective will be deter¬ 
mined individually for each contract. 
Across-the-board agreements as to 
rates of profit or fee will not be made. 
The determination of a fair and rea¬ 
sonable profit or fee is a matter of 
sound business judgment. 

§ 8-3.808-2 Factors for determining profit 
or fee. 

(a) The factors in FPR § 1-3.808-2 
w f ill be used in establishing profit ob¬ 
jectives. However, if the work is to be 
performed in commercial facilities, the 
weighted guidelines technique in § 9- 
3.808-50 will be used in place of those 
factors when the contract is estimated 
to exceed $500,000. and may be used 
on contracts below that figure. 

(b) The amounts payable as fees on 
contracts for operation of Govern¬ 
ment-owned facilities, for construction 
and for performance of support and 
architect-engineering services will not 
exceed maximum amounts derived 
from the appropriate fee curve set 
forth in the interim Procurement 
Handbook Establishing and Negotiat¬ 
ing Fee and Profit. Requests to pay 
fees in excess of the maximum will be 
sent to the senior procurement offi¬ 
cial, Headquarters. 

<c) Refer to §9-3.405-50 for cost- 
plus-award-fee (CPAF) contracts. 

§ 9-3.808-50 Weighted guidelines. 

(a) Weighted guidelines is an analyt¬ 
ical technique that requires consider¬ 
ation of the relative value of appropri¬ 
ate profit factors in establishing a 
profit objective and conducting negoti¬ 
ations. It also provides a basis for jus¬ 
tifying the objective and explaining 
any significant departure from the ob¬ 
jective in negotiating a final agree¬ 
ment. 

(b) Analysis of weighted guideline 
factors is done using information 
available in proposals, audit reports, 
performance appraisals, preaward sur¬ 
veys, and the like. No more data on or 


analysis of costs is required to estab¬ 
lish a profit objective than is required 
to determine reasonable estimated 
costs. 

(c) If use of weighted guidelines re¬ 
sults in a profit objective In excess of 
limitations established by statute or 
regulation, the percentage allowed 
pursuant to such limitations shall be 
the profit objective. No local adminis¬ 
trative ceilings may be placed on 
profit or fee. 

(d) The factors set forth below shall 
be used in applying weighted guide¬ 
lines. The weight ranges listed after 
each factor shall be used in all in¬ 
stances. 

(e) Use of the weighted guidelines 
method of profit analysis is discussed 
in detail in the interim Procurement 
Handbook Establishing and Negotiat¬ 
ing Fee and Profit. 

Profit factors 


Weight 

ranges 

(percent) 


Contractor’s Input to total performance: 

Direct materials: 

Purchased parts......._ 1 to 4 

Subcontracted items___......__ 1 to 5 

Other materials .. 1 to 4 

Engineering labor........._____ 9 to 15 

Engineering overhead...6 to 9 

Manufacturing labor........... 5 to 9 

Manufacturing overhead.... 4 to 7 

General and administrative expenses... 6 to 8 

Contractor's assumption of contract cost 
risk: Type of contract, reasonableness 
of cost estimate, difficulty of contract 
task......... 0 to 7 


Record of contractor’s performance: 
Small business participation, manage¬ 
ment, cost efficiency, reliability of cost 
estimates, timely deliveries, quality of 


product, inventive and developmental 
contributions, labor surplus area par¬ 
ticipation, ... ........ - 2 to + 2 

Selected factors: Source of resources— 
Government or contractor source of fi¬ 
nancial and material resources: special 
achievement; other -2 to 4 2 

Special profit consideration .. 0 to -» 4 


§9-3.808-51 Contracts with not-for-profit 
organizations (other than educational 
institutions). 

(a) It Is general DOE policy to pay 
fees in contracts with not-for-profit or¬ 
ganizations; however, it is a matter of 
negotiation whether a fee will be paid 
in a given case. In making this deci¬ 
sion, consider whether the contractor 
is ordinarily paid fees for the type of 
work involved. No fees will be paid 
when the contract involves a cost shar¬ 
ing arrangement. 

(b) Where the contract with the not- 
for-profit organization is for the oper¬ 
ation of Government-owned facilities, 
calculate fees using the procedures 
and schedules applicable to operating 
contracts set forth in the interim 
handbook Establishing and Negotiat¬ 
ing Fee and Profit. Where the con¬ 
tract work is to be performed in the 
contractor’s privately owned facilities. 
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calculate fees using weighted guide¬ 
lines. 

(c) In computing the amount of fee 
to be paid, take into account the tax 
posture of the not-for-profit organiza¬ 
tion. While it is difficult to establish 
the degree to which a fee under any 
given contract contributes to an organ¬ 
izations's overall net profit, assume 
that there is an element of profit in 
the fee paid. 

(d) In order to assure consideration 
of the tax posture of not-for-profit or¬ 
ganizations during fee negotiation, cal¬ 
culate the fee as for a contract with a 
commercial concern and then reduce it 
at least 25 percent. However, depend¬ 
ing on the circumstances, contracting 
officers may pay fees somewhere be¬ 
tween this amount and the appropri¬ 
ate fee for a commercial concern. 
When this is the case, document the 
contract files to specifically state the 
reason or reasons. 

§ 9-3.808-52 Contracts with Educational 
Institutions. 

(a) It is DOE policy to not pay fees 
under contracts with educational insti¬ 
tutions. 

(b) However, some university con¬ 
tractors operate Government-owned 
laboratories essentially apart from and 
not in conjunction with their other ac¬ 
tivities and the complexity and magni¬ 
tude of the work are not normally 
found in university contracts. If, in 
these cases, the parties are not able to 
agree as to the amount of central uni¬ 
versity indirect expenses for purposes 
of reimbursement under the contract, 
it is permissible to pay a “management 
allowance", which, where necessary, 
may exceed DOE’S conservative esti¬ 
mate of anticipated central indirect 
expenses. However, the amount may 
not exceed the university's estimate of 
properly allocable central indirect ex¬ 
penses or the fee developed using the 
weighted guidelines, whichever is 
lower. 

(c) As noted above, the payment of a 
management allowance can be justi¬ 
fied only under special circumstances; 
accordingly, such arrangements shall 
not be negotiated without the prior 
approval of the head of the procuring 
activity. 

§ 9-3.809 Contract audit a a a pricing aid. 

(b) Auditors reports on contract 
price proposals . (1) Prior to negotia¬ 
tion of any contract or modification 
resulting from a proposal in excess of 
$100,000 for firm fixed-price and fixed- 
price with economic price adjustment 
provisions or $250,000 for all other 
contract types (including initial prices, 
estimated costs of cost-reimbursement 
types, interim and final price redeter¬ 
minations, escalation, target and set¬ 
tlement of price redeterminations, 
target and settlement of incentive 
types where the price will be based on 


cost or pricing data (FPR 1-3.807-3) 
submitted by the contractor), the con¬ 
tracting officer or authorized repre¬ 
sentative shall request an audit review 
by the contract audit activity. Also see 
§ 9-1.1203-2(a). 

(i) The requirement for audit of pro¬ 
posals which exceed the thresholds 
may be waived only by the head of the 
procuring activity or designee of the 
senior procurement official. Headquar¬ 
ters, and then only whenever it is clear 
that information already available is 
adequate for the proposed procure¬ 
ment. In such case, the contract file 
shall be documented to reflect the 
reason for any such waiver, provided, 
however, that independent Govern¬ 
ment estimates of cost or price shall 
not be used as the sole justification for 
any such waiver. 

(ii) Audits should be requested for 
proposals of less than the threshold 
limits where a valid need exists. 

§9-3.814-1 Price reduction for defective 
cost or pricing data. 

The head of a procuring activity, for 
contracts estimated to be within the 
limits of delegated authority, may, 
without power of redelegation, ap¬ 
prove the waiver cited in FPR 1-3.814- 
1(c). This waiver must be coordinated 
with the Office of the Controller and 
other appropriate Headquarters staffs. 

Subport 9-3.9 Subcontracting Policies and 
Procedures 

§ 9-3.901 General. 

(a) The clause set forth in § 9- 
50.704-24 shall be inserted in all prime 
cost reimbursement type operating 
contracts and on-site service contracts 
of a continuing nature. 

(b) Policies and procedures to be 
used in review and approval of subcon¬ 
tracts entered into by operating and 
other on-site contractors are covered 
in § 9-50.302-5. 

(c) Pursuant to section 602(d)<13) of 
the Federal Property and Administra¬ 
tive Services Act of 1949, as amended, 
the limitations in section 304(b) of 
that Act concerning advance notifica¬ 
tion of cost-plus-a-fixed-fee subcon¬ 
tracts (provided such subcontracts do 
not exceed an estimated cost of $50#) 
and fixed-price subcontracts over 
$25,000 or 5 per centum of the total es¬ 
timated cost of the prime contracts 
are not applicable, provided the prime 
contractor’s procurement methods and 
system have been reviewed and ap¬ 
proved. This provision applies only to 
those functions transferred to DOE 
from ERDA. 
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9-4.1005-3 Architect-engineer’s price pro¬ 
posal. 

9-4.1005-4 Contract price. 

9-4.1005-5 Record of negotiation. 
9-4.1005-6 Exemption from limitations on 
fee for architect-engineer services. 
9-4.1006 Limitation on contracting with ar¬ 
chitect-engineer firms for construction 
work. 

9-4.1007 Small business. 

Subport 9-4.11 Procuremant and Contracting hr 
Go veroman I ~Wid« Automated Data Proc«»k>f 
Equip mant, Software, Maintananca Service*, end 
Supplies 

9-4.1100 Scope. 

9-4 1103 Procurement authority. 

9-4.1103-4 Automatic data processing. 

Subpart 9-450 

Subpart 9-4.51 Special ftetaorch Support 
Agreements Wfcb Educational Institution* 

9-4.5100 Scope of subpart 
9-4.5101 Definitions. 

9-4 5102 General. 

9-4 5103 Research program objectives. 
9-4.5104 Other objectives. 

9-4.5105 Unsolicited research proposals. 
9-4.5106 Selection, preparation, and award 
of research agreements. 

9-4.5106-1 General. 

9-4.5106-2 Responsibilities. 

9-4.5106-3 Review of research proposals. 
9-4.5106-4 Compensation for personal ser¬ 
vices of professional staff. 

9-4.5106-5 Notice of selection or rejection. 
9-4.5106-6 Selection of field office. 
9-4.5106-7 Information to be furnished to 
field offices. 

9-4.5106-8 Changes in scope and level. 
9-4.5106-9 Notification of agreement ex¬ 
ecution. 

9-4.5107 General. 

9-4.5107-1 Special research support agree¬ 
ments. 
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9-4.5108 Personal property. 

9-4.5108-1 Ownership of property. 

S-4.5108-2 Acquisition of excess Govern¬ 
ment personal property. 

9-4.5109 Reporting requirements. 

9 4.5109-1 Purpose of reports. 

9-4.5109-2 Summary—200 words. 

9-4.5109-3 Progress reports. 

9-4.5109-4 Technical reports. 

9-4.5109-5 Special reports. 

9-4.5109-6 Final report. 

9-4.5109-7 Summary and distribution of re¬ 
ports. 

9-4.5110 Dissemination of results. 

9-4.5110-1 Prompt dissemination. 

9-4.5110-2 Publication. 

9-4.5111 Extension of SRSAs. 

9-4.5111-1 Renewal proposals. 

9-4.5111-2 Evaluation of requests for re¬ 
newals. 

9-45111-3 A uthorization to renew. 

9-4.5112 Administration. 

9-4.5112-1 Responsibilities of program of¬ 
fices. 

9-4.5112-2 Responsibilities of field offices. 
9-4.5112-3 Payments under special re¬ 
search support agreements. 

9-4.5112-4 Approval of deviations in per¬ 
formance and other specified actions. 
9-4.5112-5 Auditing. 

9-4.5112-6 Security. 

Subpart 9-4.52 Fadarai Contract Ratoarch Cantors 
(FCRCs) 

9-4.5200 Scope. 

9-4.5201 Applicability. 

9-4.5202 Nature of PCRCs. 

9-4.5203 Definitions. 

9-4.5204 Policy. 

9-4.5205 Criteria for use of FCRCs. 

9-4.5206 Procedure. 

9-4.5207 Ground rules for contracts with 

FCRCs. 

9-4.5208 Review and approvaL 

Subpart 9-4.53 Resolution of Measurement Diffar- 
•ncaa Concerning Source and Spodol Nuclear Mala¬ 
rial Transfer* 

9-4.5300 Source and special nuclear materi¬ 
al transfers. 

9-4.5301 Contract, lease, or agreement. 

Subpart 9-4.54 Contracts and Subcontracts Utilizing 
Special Nudaar Material. 

9-4.5400 Scope. 

9-4.5401 Definition. 

9-4.5402 Policies. 


Subpart 9-4.35 Multiyear Procurement 

9-4.5500 Scope, 

9-4.5501 Description of multiyear pro< 

dure. 

9-4.5502 Policy. 

9-4.5503 Criteria for use of multiyear pi 
curement. 

9-4.5504 Exceptions. 

9-4.5505 Method of solicitation. 

9-4.5506 Procedure to be followed in mi 
tiyear procurement. 

Requirements. 

oJ Previous competition, 

o No Previous competition, 

o iicS 6 ' 4 Pricing-unit price. 

Q 1 Comparison criteria. 

-4.&506-6 Single year and/or multiye 
award. 

Concellation ceiling, 
o Sc hedule provisions. 

Quantity obligation. 

.5507 Establishment and revision 
q a £^J ceUa tion ceilings. 

abilities'* 5 obligation—contingent 

Payment for cancellation, 
mi* ®fhedule provision limiting pa 
ment obligation. 


Sec. 

9-4.5511 Termination for convenience. 
9-4.5512 Evaluation. 

9-4.5013 Award. 

9-4.5514 Special clauses for use in mul¬ 
tiyear contracts. 

Subpart 9-4.56 Contract* far Support Services 
f Reserved] 

Subpart 9-4.57 Program Opportunity Notices for 
Commercial Demonstrations 

9-4.5700 Scope. 

9-4.5701 Applicability. 

9-4.5702 Policy. 

9-4.5702-1 General. 

9-4.5702-2 Determination to use and ap¬ 
proval of content 

9-4.5702-3 Federal support criteria. 
9-4.5702-4 Information to be included in 
program opportunity notices. 

9-4.5702-5 Information to be provided in 
proposals offered pursuant to program 
opportunity notices. 

9-4.5703 Assistance and participation. 
9-4.5703-1 Forms of assistance and partici¬ 
pation. 

9-4.5703-2 Cost participation. 

9-4.5704 Method and criteria for evalua¬ 
tion and selection. 

9-4.5705 Award or support. 

9-4.5706 Unsolicited proposals for commer¬ 
cial demonstrations. 

9-4.5707 Optional two-step method. 

Subpart 9-4.58 Program Research and Development 
Announcements 

9-4.5800 Scope. 

9-4.5801 Applicability. 

9-4.5802 Policy and prerequesites. 
9-4.5802-1 General. 

9-4.5802-2 Determination to use and ap¬ 
proval of content. 

9-4.5802-3 Information to be Included. 
9-4.5802-4 Information to be provided in 
proposals. 

9-4.5803 Assistance and participation. 
9-4.5803-1 Forms of assistance and partici¬ 
pation. 

9-4.5803-2 Cost participation. 

9-4.5804 Method and criteria for evalua¬ 
tion and selection. 

9-4.5805 Award or support. 

Subpart 9-4.59 Cast Participation 

9-4.5900 Scope of subpart. 

9-4.5901 Policy. 

9-4.5902 Application. 

9-4.5903 Amount of cost participation. 
9-4.5904 Disposition of property and equip¬ 
ment furnished or acquired. 

9-4.5905 Records. 

Authority: Title V, Department of Energy 
Organization Act (Pub. L. 95-91), Adminis¬ 
trative Procedures Act, as amended (5 U.S.C. 
551, et. seq. 


Subpart 9-4.9 Unsolicited Proposals 

§ 9-4.900 Scope of Subpart 

This subpart provides policies and 
procedures applicable to the handling 
of documents submitted as unsolicited 
proposals, including those for commer¬ 
cial demonstrations. 

§ 9-4.901 General. 

(a) Unsolicited proposals may be ac¬ 
cepted upon a determination by the 
responsible official or designee, that 
support (such as award of a contract 
or other arrangement as authorized by 
law) to the proposer is justified be¬ 


cause the proposal was submitted on 
the proposer's own initiative in accor¬ 
dance with this subpart; and the pur¬ 
pose is to explore a method, approach, 
or an idea or to carry out an initial de¬ 
velopment in support of DOE’s mis¬ 
sion which (1) does not unnecessarily 
duplicate work already underway or 
contemplated by DOE, and (2) Is not 
already known by DOE, or (3) has pre¬ 
viously unrecognized merit or value; or 
acceptance is otherwise authorized by 
statute. 

§9-4.902 Policy. 

It is DOE policy to make maximum 
practicable use of Invitations for bids, 
requests for proposals, program oppor¬ 
tunity notices, and program research 
and development announcements In 
order to solicit competitive proposals. 
Because present and future needs 
demand fullest possible use of all re¬ 
sources in exploring alternative energy 
sources and technologies, DOE stress¬ 
es the value of external sources of in¬ 
novative methods, approaches, and 
ideas through unsolicited proposals 
while preserving the integrity of the 
procurement process through the ap¬ 
plication of reasonable controls. In 
furtherance of this policy, DOE will: 

(a) Disseminate information on 
areas of broad technical concern 
whose solutions are considered rel¬ 
evant to the accomplishment of DOE's 
mission. 

(b) Encourage potential proposers to 
consult with program personnel before 
expending resources in the develop¬ 
ment of written unsolicited "proposals. 

(c) Endeavor to distribute unsolicit¬ 
ed proposals to all interested organiza¬ 
tions within DOE. 

(d) Process unsolicited proposals in 
an expeditious manner and, where 
practicable, keep proposers advised as 
discrete decisions are made. 

(e) Assure that each proposal is eval¬ 
uated in a fair and objective manner. 

(f) Assure that each proposal will be 
used only for its intended purpose and 
the information contained therein will 
not be divulged without prior permis¬ 
sion of the proposer. 

§ 9-4.904 Definitions. 

(a) An “unsolicited proposal** is a 
written offer to perform work submit¬ 
ted by an organization or individual 
solely on its own initiative and not in 
response to a specific request made by 
DOE. It does not include advertising 
material, commercial product offer¬ 
ings, commercial service offerings, con¬ 
tributions, technical correspondence, 
or capability statements. For purposes 
of this subpart, the definition does not 
include initial proposals or extensions 
or renewals of ongoing projects which 
fall under the provisions of subpart 9- 
4.51, Special Research Support Agree¬ 
ments with Educational Institutions. 

(1) Advertising material —Written 
material designed to acquaint the Gov- 
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eminent with a potential proposer’s 
present off-the-shelf products or capa¬ 
bilities, or designed to determine the 
Government's interest in buying such 
products. 

(2) Commercial product offerings— 
Offers of standard commercial prod¬ 
ucts usually sold in substantial quanti¬ 
ties to the general public and which 
the vendor wishes to see introduced 
into the Government’s supply system 
as an alternate or replacement for an 
existing supply item. 

(3) Commercial service offerings— 
Offers of commercial services such as 
painting, janitorial, trash removal, and 
related services which are readily 
available using normal competitive 
procurement methods. 

(4) Contributions— Concepts, sugges¬ 
tions, or merely ideas presented to the 
Government for its use, with no expec¬ 
tation by the offeror that the Govern¬ 
ment will support the effort. 

(5) Technical correspondence— Writ¬ 
ten inquiries regarding Government 
interest in research areas, proposal ex¬ 
plorations, technical inquiries, and re¬ 
search description. 

(6) Capability statements—General 
statements informing DOE of an indi¬ 
vidual or organization’s technical, 
business, manufacturing experience, 
capability, and background. 

(b) Responsible official— The senior 
program official or the head of the 
staff office within whose area of re¬ 
sponsibility the work contemplated by 
the unsolicited proposal falls. 

(c) Project office—The individual 
designated by the responsible official, 
or designee, having responsibility for 
the unsolicited proposal. 

(d) Receiving office—The office des¬ 
ignated as the central control point 
for the receipt, distribution, account¬ 
ability and status reporting of unsoli¬ 
cited proposals. 

<e) Notice of program interest—A 
method by which broad general tech¬ 
nical problem areas needing investiga¬ 
tion are published in order to stimu¬ 
late the flow of unsolicited proposals. 
The notice describes problems, not de¬ 
sired solutions. 

§ 9-4.905 Advance guidance. 

See FPR 1-4.905. 

§ 9-4.906 Content of unsolicited proposals. 

Unsolicited proposals should contain 
the following information: 

(a) Basic information—name and ad¬ 
dress of submitter, date of submission 
proposal; reference to the notice of 
program interest, as appropriate; 
whether an individual or organization 
(indicate whether profit, nonprofit, 
eductional, small business, or other); 
proposed starting dates and estimated 
period of performance; period for 
which proposal is valid (minimum of 
six months from date of submission); 
names and telephone numbers of the 


proposer’s primary business and tech¬ 
nical personnel to whom DOE may 
contact for evaluation or negotiation 
purposes; signature of person autho¬ 
rized to contractually represent the in¬ 
dividual or organization; other federal, 
state or local governmental agencies to 
which the proposal has been submit¬ 
ted and/or those funding the proposed 
effort. 

(b) Business and financial informa¬ 
tion—a cost estimate for the proposed 
effort sufficiently detailed by element 
of cost to permit a meaningful evalua¬ 
tion; current financial statements; a 
descriptive brochure of the organiza¬ 
tion, if available; a brief description of 
the proposer’s facilities; if an educa¬ 
tional institution, whether it wishes to 
establish stipulated salary support 
amounts as the bases for charges for 
personal services of any professional 
staff members to be used on the pro¬ 
ject. If the institution wishes to estab¬ 
lish such stipulated salary support 
amounts, the proposal should include 
the following information for each 
professorial staff member involved: 

(1) Academic year salary; 

(2) Other research projects or pro¬ 
posals for which salary is allocated; 
and 

(3) Any other duties, such as teach¬ 
ing assignments, administrative assign¬ 
ments, supervision of graduate stu¬ 
dents, or other institutional activities. 

(c) Technical information—a concise 
title and an abstract of the detailed 
proposal, of approximately 200 words, 
describing the proposed effort; a dis¬ 
cussion of the purpose of the proposal 
focusing on how the work will help to 
support the accomplishment of DOE’S 
mission; names of proposer’s key per¬ 
sonnel including the principal investi¬ 
gator or team leader along with brief 
biographical information on each; 
type of support proposer requests of 
DOE including facilities, equipment, 
materials, and personnel resources. 

§ 9-4.908 Agency point of contact. 

All unsolicited proposals will be sub¬ 
mitted to a central control point 
within DOE to establish agency ac¬ 
countability, tracking, and reporting. 
Responsibility for controlling and ac¬ 
counting for unsolicited proposals 
from organizations and individuals is 
vested in the senior procurement offi¬ 
cial, Headquarters. Unsolicited propos¬ 
als shall be submitted to the office of 
the DOE senior procurement official, 
Headquarters. 

§ 9-4.909 Review and evaluation. 

(a) Receipt of unsolicited proposals 
will be acknowledged promptly by the 
receiving office and processed expedi¬ 
tiously. Proposers will be notified as to 
the ultimate disposition of their pro¬ 
posals. 

(b) Prior to making a comprehensive 
evaluation, the receiving office shall 


determine that the document contains 
the information required by §9-4.906, 
has been approved by an official or 
other person authorized to represent 
the organization, and is not advertis¬ 
ing material, commercial product of¬ 
ferings, commercial service offerings, 
contributions, technical correspon¬ 
dence. or capability statements as de¬ 
fined in § 9-4.904. 

(1) Although the document may not 
meet the foregoing requirements, a 
copy of the document shall be for¬ 
warded to the responsible official for 
review of its technical merits. If the 
decision is made not to proceed fur¬ 
ther, a comprehensive evaluation need 
not be made, and the document may 
be considered and handled as advertis¬ 
ing material, commercial product of¬ 
ferings, commercial service offerings, 
contributions, technical correspon¬ 
dence, or capability statements. The 
proposer will be told how the docu¬ 
ment is being interpreted and the 
reason(s) for not considering it as an 
unsolicited proposal. 

(2) However, if the document con¬ 
tains most of the information required 
by §9-4906. the missing information 
may be requested by the receiving 
office from the proposer so that it 
may be processed as an unsolicited 
proposal. 

(3) After the receiving office has ac¬ 
knowledged receipt of the document, 
completed its preliminary review and 
established accountability, it will send 
copies of the unsolicited proposal to 
the responsible official(s). Each unsoli¬ 
cited proposal that is circulated for a 
comprehensive evaluation shall have 
an agency control number and legend 
attached or imprinted on it by the re¬ 
ceiving office identifying it as an unso¬ 
licited proposal, and stating that it 
shall be used only for purposes of eval¬ 
uation. 

(c) The responsible official shall 
assign a project officer and such other 
personnel as necessary to evaluate the 
proposal fairly and objectively. In 
some instances the responsible official 
may find it advantageous to subject 
the proposal to external rather than 
internal evaluation, such as that per¬ 
formed by the National Bureau of 
Standards in the case of the Small In¬ 
ventors Program. In such cases, the 
prior written permission of the propos¬ 
er shall be obtained. 

(d) Evaluation factors. In evaluating 
an unsolicited proposal, other than 
one for commercial demonstrations, 
the project officer shall consider the 
following factors: 

(1) The potential contribution which 
the proposed work is expected to make 
to DOE’s specific mission, if supported 
at this time; 

(2) The capabilities, related experi¬ 
ence, facilities, or techniques which 
the proposer possesses and offers, and 
which are considered to be integral 
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factors for achieving the objectives of 
the proposal; 

(3) The qualifications, capabilities, 
and experiences of the proposed inves¬ 
tigator, team leader, or key personnel 
who are considered to be critical in 
achieving the objectives of the propos¬ 
al; 

(4) How the proposal differs from 
current work in the same subject area, 
and the significance of this difference; 

and, 

(5) Whether the proposal meets the 
criterial set forth in § 9-4.901. 

(e) If, after evaluation, it is decided 
that the proposal will not be support¬ 
ed: 

(1) The project officer prepares a 
written statement setting forth the 
basis for rejection of the unsolicited 
proposal, submits one copy to the re¬ 
sponsible official and retains one copy 
in the permanent file. 

(2) The responsible official prepares 
a letter to the proposer with copies to 
the receiving office and the project of¬ 
ficer. 

(f) If the decision is to support the 
proposal, and the proposal is in the 
nature of support services, the project 
officer shall obtain approval of the Di¬ 
rector of Administration or designee 
prior to preparing a “justification for 
acceptance of unsolicited proposal” 
and prior to submitting the “justifica¬ 
tion” to the “responsible official” for 
his approval. The justification shall 
address each of the evaluation factors 
contained in § 9-4.909(d). The ap¬ 
proved justification shall be appended 
to the procurement request. 

(g) The justification shall, as a mini¬ 
mum, be reviewed and approved as fol¬ 
lows (in the case of a cost shared con¬ 
tract, include both contractor’s and 
Government’s shares in determining 
dollar value): 

(1) Approval Levels. The following 
are designated as approval officers for 
justifications for unsolicited proposals 
for the indicated dollar levels: 

(i) The Secretary, Deputy Secre¬ 
tary, or Under Secretary when the es¬ 
timated value is expected to exceed 
150,000,000 or w’here it is anticipated 
that the source selected will receive 
other contracts and/or contract modi¬ 
fications for later phases of the same 
project which, cumulatively, would 
total more than $50,000,000. 

(ii) The cognizant Assistant Secre¬ 
tary, Administrator, Director, Office 
of Energy Research, Controller, Direc¬ 
tor of Procurement and Contracts 
Management or Director of Adminis¬ 
tration when the estimated value of 
the contract is over $10,000,000 and up 
to and including $50,000,000. This au¬ 
thority may be delegated in writing on 
a case-by-case basis only when ap¬ 
proved by the Under Secretary. 

<Hi> The cognizant Office Director 
when the estimated value of the con¬ 
tract is over $5,000,000 and up to and 


including $10,000,000. This may be del¬ 
egated in writing on a case-by-case 
basis to a field office manager or a 
project manager. Each such delegation 
shall be concurred in by the Director, 
Procurement and Contracts Manage¬ 
ment. 

(D) The senior program official or 
designee when the estimated value of 
the contract is not expected to exceed 
$5,000,000, in accordance with existing 
procurement policies and procedures. 

(E) Exceptions . The Secretary, 
Deputy Secretary, or Under Secretary 
may retain approval authority on any 
specifically designated unsolicited pro¬ 
posals regardless of dollar value. The 
cognizant Assistant Secretaries, Ad¬ 
ministrators, Director of Energy Re¬ 
search, Director of Procurement, Di¬ 
rector of Administration, or Controller 
may retain approval authority on spe¬ 
cifically delegated unsolicited propos¬ 
als under $10,000,000. 

The retention of authority described 
above shall be signed by the appropri¬ 
ate retaining official and placed in the 
official contract file. 

(2) Concurrence on justifications 
prior to approval shall be obtained 
from the senior program official or 
designee and the senior procurement 
official. Headquarters, in excess of $5 
million; counsel in excess of $1 million, 
or such lower amount as counsel may 
determine; controller and the designee 
of the senior procurement official, 
Headquarters, in excess of $500 but 
less than $5 million. 

(3) Field offices are required to 
promptly submit all unsolicited pro¬ 
posals to Headquarters for processing. 
Therefore, only designated Headquar¬ 
ters organizations are authorized to 
concur in and/or approve justifica¬ 
tions for acceptance of unsolicited pro¬ 
posals. 

§ 9-4.910 Methods of procurement 

(a) When an unsolicited proposal 
has received a favorable technical 
evaluation, has met all of the require¬ 
ments, and the required justification 
for acceptance of unsolicited proposals 
has been approved, the subject matter 
of the proposal may be procured from 
the proposer. 

(b) The proposal constitutes the 
basis for negotiation and any further 
technical or business information shall 
be considered to supplement, amend, 
or revise the original proposal. Formal 
RFPs and RFQs shall not be used to 
obtain additional information needed 
for the negotiation of contracts. 

(c) When the substance of an unsoli¬ 
cited proposal is available to DOE 
without restriction from another 
source or its substance closely resem¬ 
bles that of a pending competitive so¬ 
licitation or otherwise does not fulfill 
the requirements of § 9-4.901, the pro¬ 
posal shall be rejected. 


§ 9-4.912 Interagency coordination. 

(a) If the effort proposed by an un¬ 
solicited proposal is not within the 
mission of DOE, the proposal, with 
the prior WTitten approval of the pro¬ 
poser, may be referred to another 
agency whose mission indicates poten¬ 
tial interest in the unsolicited propos¬ 
al. The proposer will be notified of the 
referral. 

(b) An unsolicited proposal may pro¬ 
pose activities that are also of interest 
to other agencies. In such cases, with 
the prior written approval of the pro¬ 
poser. interagency proposal evaluation 
will be initiated. If found acceptable, 
an agency may either write a separate 
contract or jointly fund the program 
with another agency having a collater¬ 
al interest. 

$ 9-4.913 Limited use of data. 

The submitter may mark the unsoli¬ 
cited proposal with a legend restrict¬ 
ing the disclosure and use of data in 
the proposal. Subpart 9-3.150 sets 
forth the policies and procedure per¬ 
taining to the marking and handling 
of proprietary data and privileged 
business information. DOE regulations 
with regard to the avoidance of orga¬ 
nizational conflicts of interest (see 
Subpart 9-1.54) shall apply with 
regard to the making of awards on the 
basis of unsolicited proposals, the ad¬ 
ministration of contracts, or other ar¬ 
rangements resulting from such 
awards, and any evaluation of propos¬ 
als which DOE decides to have made 
either outside the Government or by 
the contractor organizations operating 
and managing DOE facilities, includ¬ 
ing the competitive relationship, if 
any, between the proposer and the 
prospective outside evaluator. In addi¬ 
tion, if the proposal under consider¬ 
ation expressly indicates that only 
Government evaluation is authorized 
and evaluation outside the Govern¬ 
ment is nevertheless desired, the pro¬ 
poser should be advised that DOE may 
be unable to give full consideration to 
the proposal unless the proposer con¬ 
sents in writing to having the proposal 
evaluated outside the Government. 

5 9-4.950 Notice of program interest 

(a) The notice of program interest 
can be used to stimulate the flow of 
unsolicited proposals. Each program 
office may publish periodically a list¬ 
ing of broad, general, technical prob¬ 
lems and areas needing investigation. 

(b) The “notice” should contain, but 
is not limited to, the following: 

(1) A number assigned by program 
office for control and reference pur¬ 
poses; 

(2) A brief description of the broad 
general technical program or areas 
needing investigation (generally 50 
words or less); 

(3) Restrictions, Jf any. as to who 
may submit proposals; 
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(4) A contact (name and telephone 
number) within the program office or 
division, where additional information 
may be obtained; 

(5) An expiration date, as needed; 

(6) A statement that DOE reserves 
the right to support or not to support 
any or all proposals in whole or in 
part; 

(7) As appropriate, a statement that 
DOE assumes no responsibility for any 
costs associated with specific proposal 
preparation. Except, where applicable, 
DOE will pay its allocable share of bid 
and proposal expenses as provided for 
in the FPRs and DOE-PRs; 

(8) Number of proposal copies re¬ 
quired and address of the receiving 
office to which proposals should be 
mailed. 

(9) A reference that detailed infor¬ 
mation concerning contracting policy 
and procedures is contained in the 
DOE-PR, copies of which are available 
from the Directorate of Procurement 
and Contract Management, Mailstop 
C-167 US DOE, Washington, DC. 
20545. 

(c) The content of the notice should 
be consolidated for publication at the 
responsible official level and should be 
in the format that best reflects the 
needs of a specific office, e.g., letter, 
booklet, bulletin, or related docu¬ 
ments. 

(d) The notice should be distributed 
widely. It may be distributed to indus¬ 
try, associations, including small busi¬ 
ness associations, schools, colleges and 
universities, appropriate professional 
and scientific journals, other DOE of¬ 
fices, as well as individuals and organi¬ 
zations who request copies on a one¬ 
time basis. Copies of the notice are to 
be sent to the senior procurement offi¬ 
cial, Headquarters. 

<e) The submission of other innova¬ 
tive methods, approaches or ideas is 
not to be restricted to only those prob¬ 
lems or technical areas published in 
the notice of program interest. 

§ 9-4.951 Cost participation. 

Subpart 9-4.59, which outlines 
DOE’s cost participation policy, shall 
be followed in determining the extent 
to which DOE will participate in the 
cost for the proposed effort. 

§ 9-4.952 Patents. 

Policies and procedures on patents, 
data, and copyrights are contained in 
DOE-PR 9-9. 

§9-4.953 Responsible protective contrac¬ 
tors. 

Notwithstanding the decision to 
accept an unsolicited proposal, organi¬ 
zations and individuals are subject to 
the policies concerning the responsibil¬ 
ity of prospective contractors set forth 
in Subpart 9-1.12. 


PROPOSED RULES 

§9-4.954 Unsolicited proposals for com¬ 
mercial demonstrations. 

(a) When a received document oth¬ 
erwise qualifies as an unsolicited pro¬ 
posal, but its substance is generally 
known and may be obtained without 
restriction by formal competitive so¬ 
licitation or program opportunity 
notice, or its substance closely resem¬ 
bles that of a pending formal competi¬ 
tive solicitation or program opportuni¬ 
ty notice, DOE’s policy of obtaining 
competition applies. 

(b) Unsolicited proposals for nonnu¬ 
clear energy demonstration activities 
not covered by existing formal com¬ 
petitive solicitations or program op¬ 
portunity notices should be prepared 
using the information requirements of 
§9-4.5702-5 as a guideline; may re¬ 
quest Federal assistance or participa¬ 
tion and shall be subject to the cost 
sharing provisions of § 9-4.59. 

(c) The responsible program official 
shall assign a project officer and such 
other personnel as necessary to evalu¬ 
ate each unsolicited proposal, and to 
recommend whether the proposal 
should be supported. Unsolicited pro¬ 
posals for demonstration projects will 
be evaluated in accordance with; 

(1) The Federal support criteria set 
forth in § 9-4.5702-3 (a) through (i); 

(2) The evaluation criteria set forth 
in § 9-4.5704(c); and 

(3) The evaluation criteria set forth 
in §9-4.901. 

Subport 9-4.10 Architoct-Enginoor Service* 

§ 9-4.1000 Scope of subpart. 

This subpart contains DOE policies 
and procedures for the procurement of 
professional architect-engineer ser¬ 
vices by contract. The requirements of 
this subpart do not apply to the pro¬ 
curement of professional architect-en¬ 
gineer services by DOE contractors. 
Architect-engineer services are defined 
in DOE-PR 9-1.5403(e). 

§ 9-4.1001 General policy. 

Pursuant to the FPR of this title it 
is the policy of the DOE to publicly 
announce all requirements for archi¬ 
tect-engineer services, and to negotiate 
contracts for architect-engineer ser¬ 
vices on the basis of demonstrated 
competence and qualification for the 
type of professional services required 
at fair and reasonable prices. 

§ 9-4.1002 Definition!*. 

The term “discussions” includes tele¬ 
phone conversations, exchange of cor¬ 
respondence, or interviews. The term 
“interview,” as used In FPR 1-1.1003- 
7(b)(9), Note 63, means “discussions” 
as defined above. 

§ 9-4.1003 Public announcements. 

To ensure the broadest publicity 
concerning DOE’s interest in obtain¬ 
ing architect-engineer services, a 


notice of intention to contract for ar¬ 
chitect-engineer services shall be pre¬ 
pared and published for each procure¬ 
ment of architect-engineer services, in 
accordance with the requirements of 
FPR 1-1.1003-3 (c) and (d) and 1- 
1.1003-7(b)(9). 

§ 9-4.1004 Selection. 

§9-4.1004-1 Establishment of architect- 
engineer evaluation boards. 

Architect-engineer evaluation boards 
will be used for the selection of profes¬ 
sional architect-engineer services 
when the estimated cost of the con¬ 
tract is $500,000 or more. Except as 
provided by this subpart, the use of ar¬ 
chitect-engineer evaluation boards 
shall be governed by the general poli¬ 
cies and procedures contained in FPR 
1-4.1004-1 and 1-4.1004-2. These poli¬ 
cies and procedures are also applicable 
to the selection of architect-engineers 
for procurements of less than 
$500,000; however, less formal proce¬ 
dures and practices may be followed, 
depending upon the circumstances in 
each particular selection, at the discre¬ 
tion of the selecting official. The 
source selection official, as designated 
in DOE-PR 9-3.805-50, shall establish 
an architect-engineer evaluation board 
and select the contractor. When the 
evaluation board completes its func¬ 
tions, it shall prepare a report, includ¬ 
ing its recommendations, and submit it 
along with the solicitation, selection 
criteria, weights, and other informa¬ 
tion and documents, as may be re¬ 
quested, to the source selection official 
through the senior procurement offi¬ 
cial, Headquarters, or his designee. 
The senior procurement official, Head¬ 
quarters, or designee shall arrange for 
appropriate Headquarters review of 
the report and prepare an action 
memorandum to the source selection 
official for his consideration in making 
his selection. The evaluation board’s 
duties will ordinarily include prepara¬ 
tion of the public announcement and 
development of evaluation criteria, 
based upon architect-engineer services 
requirements established by appropri¬ 
ate DOE program and staff organiza¬ 
tion; development of evaluation crite¬ 
ria weighting; review and evaluation of 
Standard Form 254 and 255; review 
and evaluation of information from 
other sources, such as appraisals of 
performance on previous contracts 
awarded to the architect-engineer 
firm; development of additional infor¬ 
mation requirements, and conduct of 
discussions with firms selected for fur¬ 
ther consideration; determination of 
ranking of the firms evaluated; prep¬ 
aration of the evaluation board report 
and presentation of the board’s find* 
ings, or recommendations, to the se¬ 
lecting official. Requests for proposal 
(RFPs) and detailed evaluation crite¬ 
ria and relative weightings, as devel- 
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oped by the evaluation board, shall be 
submitted to the senior procurement 
officials. Headquarters, or designee for 
appropriate review and comment prior 
to issuance of the RFP, where it is a 
Headquarters selection or requires 
Headquarters review and approval of 
the contract action. Commence Busi¬ 
ness Daily announcements shall be 
prepared in accordance with DOE-PR 
9-1.10. 

§ 9—4.1004-3 Evaluation criteria. 

Contracting officers or architect-en¬ 
gineer evaluation boards shall apply 
the evaluation criteria contained in 
this subsection, as appropriate, and 
any special criteria developed for indi¬ 
vidual selections. When special and ad¬ 
ditional criteria are to be used, they 
shall be set forth in the public an¬ 
nouncement required by Section 9- 
4.1003, and a written justification for 
their use shall be placed in the DOE 
file maintained for the project. 

(a) General qualifications, including: 

(1) Reputation and standing of the 
firm and its principal members; 

(2) Experience and technical compe¬ 
tence of the firm in comparable work; 

(3) Past record in performing work 
for DOE, other Government agencies, 
and private industry, including pro¬ 
jects or contracts implemented with 
no overruns; including performance 
from the standpoint of cost including 
cost overruns (last 5 years); the 
nature, extent, and effectiveness of 
contractor’s cost reduction program; 
quality of work; and ability to meet 
schedules including schedule overruns 
(last 5 years) (where applicable); 

(4) The volume of past and present 
workloads; 

(5) Interest of company manage¬ 
ment in the project and expected par¬ 
ticipation and contribution of top offi¬ 
cials; 

(6) Adequacy of central or branch 
office facilities for the proposed work, 
including facilities for any special ser¬ 
vices that may be required; 

(7) Adequacy of the firm’s account¬ 
ing system; 

(8) Geographic location of the home 
office and familiarity with the locality 
in which the project is located; and 

(9) Willingness to grant the Govern¬ 
ment principal or exclusive rights in 
resulting inventions. 

(b) Personnel and organization. 

(1) Specific experience and qualifica¬ 
tions of personnel proposed for assign¬ 
ment to the project, including, as re¬ 
quired for various phases of the work, 
u) technical skills and abilities in plan¬ 
ning, organizing, executing, and con¬ 
trolling; (ii) abilities in overall project 
coordination and management; and 
uu) experience in working together as 
a team; 

(2) Proposed project organization, 
delegations of responsibility and as¬ 
signments of authority; 


(3) Availability of additional compe¬ 
tent, regular employees for support of 
the project and the depth and size of 
the organization so that any necessary 
expansion or acceleration could be 
handled adequately; 

(4) Experience and qualifications of 
proposed consultants and subcontrac¬ 
tors; and 

(5) Ability to assign an adequate 
number of qualified key personnel 
from its own organization, including a 
competent supervising representative. 

(c) Additional (or special) criteria de¬ 
veloped for the specific project shall 
be considered and evaluated as may be 
appropriate. 

§ 9-4.1004-50 Collection of data on archi¬ 
tect-engineer firms. 

DOE office# that regularly procure 
architect-engineer services shall col¬ 
lect and maintain current qualifica¬ 
tions and performance data files on ar¬ 
chitect-engineer firms, including infor¬ 
mation on their past experience on 
various types of construction projects. 
Normally, Standard Form 254, Archi¬ 
tect-Engineer and Related Services 
Questionnaire, shall be used for this 
purpose. Information from other 
sources, such as appraisals of perfor¬ 
mance of previous projects awarded to 
the firm, may also be included in the 
files. 

$9-4.1004-51 Evaluation of qualifications 
and performance data. 

(a) After the notice of intention to 
contract for architect-engineer ser¬ 
vices has been published and the date 
for submission of the standard forms 
has passed, the evaluation board and/ 
or the selecting official shall review 
and evaluate the Standard Form 254 
and the Standard Form 255, where ap¬ 
plicable, submitted n response to the 
public announcement, and other Stan¬ 
dard Forms 254 on file in the procur¬ 
ing office. Consideration should be 
given to requesting submission of a 
Standard Form 255 by qualified firms 
which fail to respond to the public an¬ 
nouncement to assure adequate com¬ 
petition. Based on this evaluation, no 
less than three firms shall be selected 
for the purpose of holding discussions. 
It is not necessary to hold discussions 
with any firm that fails to submit a 
standard Form 255, where required. 

(b) Normally, only those firms which 
are compatible with the size and com¬ 
plexity of the job requirements should 
be considered for discussions; that is, 
for a small relatively simple job, firms 
whose resources and qualifications are 
far in excess of the job requirements 
should not be considered, and where 
size and simplicity of the project 
permit, consideration should be limit¬ 
ed to the geographic area of the pro¬ 
ject. 

(c) Every opportunity and encour¬ 
agement shall be given to small busi¬ 


ness and minority firms. Toward this 
end groups who propose to form a 
joint venture or engage the services of 
small consulting firms for portions of 
the effort shall be given full consider¬ 
ation by the evaluation board and the 
selection official of their combined 
qualifications. 

§ 9-4.1004-52 Conducting discussions. 

After three or more firms have been 
selected in accordance with §9-4.1004- 
1, discussions shall be held with these 
firms regarding anticipated concepts 
and the relative utility of alternative 
methods of approach for furnishing 
the required services. These discus¬ 
sions may be used to obtain additional 
qualification and performance data, 
and other information needed to prop¬ 
erly apply the evaluation criteria and 
evaluate the firms under consider¬ 
ation. 

$9-4.1004-53 Use of requests for propos¬ 
als. 

(a) Requests for proposals shall not 
be used as a means of obtaining an ini¬ 
tial expression of interest in obtaining 
a particular contract. Firms indicate 
their initial interest by either submit¬ 
ting the Standard Form 254 on an 
annual basis or by submitting a Stan¬ 
dard Form 254 or 255 in response to 
the public announcement for a par¬ 
ticular project. Additional information 
may be solicited as a means of initiat¬ 
ing the discussion phase of the archi¬ 
tect-engineer selection process. This 
may be particularly appropriate for 
the larger or more complex projects 
where sufficient qualification and per¬ 
formance data are not available from 
the Standard Forms 254 and 255, and 
additional information beyond that al¬ 
ready furnished is needed to apply the 
selection criteria and evaluate and 
rank the firms. Firms should not be 
requested to furnish the same infor¬ 
mation previously submitted on Stan¬ 
dard Forms 254 and 255, nor should 
they be requested to submit prelimi¬ 
nary designs, plans and drawings, 
except in appropriate circumstances 
involving design competitions. 

(b) Requests for additional informa¬ 
tion shall not request firms to submit 
price proposals. Such requests can be 
used only to obtain information that 
will enable DOE to select the best 
qualified contractor. 

(c) When a request for additional in¬ 

formation is made, some wording 
should be included to identify it with 
the discussion phase of the selection 
process, similar to the following: “As a 
result of our evaluation of material on 
file with this office and the SF*s 254 
and/or 255 submitted in response to 
Public Announcement-, we have se¬ 

lected your firm for further consider¬ 
ation for selection and award of a 
contract to perform the architect-engi¬ 
neer services which are described be- 
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low. The principal purpose of this 
request is to obtain additional specific 
qualification and performance data 
concerning your firm." 

§9-4.1004-54 Selection of most highly 
qualified firm for negotiation. 

Upon completion of discussions and 
evaluation of the firms that were se¬ 
lected for discussions, the Board shall 
recommend to the selecting official, in 
order of preference, based upon the 
criteria in §9-4.1004-2 and any special 
criteria included in the public an¬ 
nouncement, no less than three firms 
deemed to be the most highly quali¬ 
fied to provide the services required. 
The Standard Form 255 submitted by 
firms with which written or oral dis¬ 
cussions were held should be retained 
in the selection file, all other Standard 
Forms 255 may be discarded. The se¬ 
lecting official shall then select the 
firm determined to be most highly 
qualified. 

§ 9-4.1004-55 Late proposals. 

The proposals requested and re¬ 
ceived as part of the architect-engi¬ 
neer selection process differ In sub¬ 
stance from proposals received for 
other types of procurement. Conse¬ 
quently. the policies and procedures 
contained in FPR 1-3.802-1, FPR 1- 
3.802-2, and DOE-PR 9-3.802-1 con¬ 
cerning the consideration of late pro¬ 
posals are not applicable to proposals 
submitted under the provisions of this 
subpart 9-4.10. 

§ 9-4.1005 Negotiation procedures. 

The contracting officer shall at¬ 
tempt to negotiate a contract with the 
firm designated by the selecting offi¬ 
cial at a compensation which he deter¬ 
mines is fair and reasonable to the 
Government. If the contracting officer 
is unable to negotiate a satisfactory 
contract with the designated firm at a 
price he considers fair and reasonable 
to the Government, negotiations with 
that firm should be formally terminat¬ 
ed. Negotiations should then be under¬ 
taken with the second most qualified 
firm as designated by the selecting of¬ 
ficial. Failing accord with the second 
firm, negotiations should be held with 
the next firm, and this procedure shall 
be continued until a satisfactory con¬ 
tract has been negotiated. If the con¬ 
tracting officer is unable to negotiate 
a contract with any of the selected 
firms, additional firms shall be select¬ 
ed in accordance with § 9-4.1004, as ap¬ 
propriate, and negotiations shall con¬ 
tinue in the manner described above. 

§9-4.1005-3 Independent Government es¬ 
timate. 

Prior to the initiation of negotia¬ 
tions, the head of the procuring activ¬ 
ity or designee shall develop an inde¬ 
pendent Government estimate of the 


cost of the required architect-engineer 
services based on a detailed analysis of 
the costs expected to be generated by 
the work. Consideration shall be given 
to the estimated value of the services 
to be rendered, the scope, complexity, 
and the nature of the project. The in¬ 
dependent Government estimate shall 
be revised as required during negotia¬ 
tions to reflect changes in or clarifica¬ 
tion of the scope of the work to be per¬ 
formed by the architect-engineer. On 
construction projects, a fee estimate 
based on the application of percentage 
factors to project cost estimates of the 
various segments of the work involved 
may be developed for comparison pur¬ 
poses, but such a cost estimate shall 
not be used as a substitute for the in¬ 
dependent Government estimate. The 
Comptroller shall have primary re¬ 
sponsibility for the development of 
the independent Government cost esti¬ 
mate. 

§ 9-4.1005-4 Architect-Engineer's price 
proposal. 

The contracting officer shall request 
the selected architect-engineer firm to 
submit its price proposal with support¬ 
ing cost or pricing data in accordance 
with FPR 1-3.807-3 and 1-3.807-4. Re¬ 
visions of the price and supporting 
cost or pricing data may be made as 
required during negotiations to reflect 
changes in or classification of the 
scope of the work to be performed by 
the architect-engineer or findings de¬ 
rived from preaward audits conducted 
pursuant to FPR 1-3.809. 

§9-4.1005-5 Contract price. 

The contracting officer shall negoti¬ 
ate a price considered fair and reason¬ 
able based on a comparative study of 
the independent Government estimate 
and the architect-engineer's proposal. 
Significant differences between ele¬ 
ments of the two figures and between 
the overall figures shall be discussed 
and the contracting officer shall ascer¬ 
tain the reasons therefor. 

§ 9-4.1005-6 Record of negotiation. 

Promptly at the conclusion of each 
negotiation, a memorandum setting 
forth the principal elements of the ne¬ 
gotiations shall be prepared in accor¬ 
dance with the requirements of FPR 
1-3.811, for use by the reviewing au¬ 
thorities and for inclusion in the con¬ 
tract file. The memorandum shall con¬ 
tain sufficient detail to reflect the sig¬ 
nificant considerations controlling the 
establishment of the price and other 
terms of the contract. 

§ 9-4.1005-50 Exemption from limitations 
on fee for architect-engineer services. 

Pursuant to section 602(dX13) of the 
Federal Property and Administrative 
Services Act of 1949, as amended, the 
six percentum fee restriction on con¬ 
tracts for architect-engineer services is 


not applicable. This provision applies 
only to those functions transferred to 
DOE from ERDA. 

§ 9-4.1006 Limitation on contracting work 
with architect-engineer firms for con¬ 
struction work. 

See FPR 1-4.1006 and DOE-PR 9- 
1.54. 

§9-4.1007 Small business. 

See FPR 1-4.1007. 

Subpart 9-4.11 Procurement and Contracting 

for Government-wide Automated Oata Proc¬ 
essing Equipment, Software, Maintenance 

Services, ond Supplies 

§9-4.1100 Scope. 

This subpart implements and sup¬ 
plements FPR 1-4.100. 

§9-4.1103 Procurement authority. 

(a) All DOE procurement requests 
which are required to be submitted to 
GSA should be sent, in quadruplicate, 
to the senior procurement official, 
Headquarters, or designee who will 
then transmit two copies to GSA. 

Cb) All solicitation documents which 
are required to be submitted to GSA 
should be sent, in quadruplicate, to 
the senior procurement official, Head¬ 
quarters. 

<c) Contract documents which are 
required to be submitted to GSA 
should be sent, in triplicate, to the 
senior procurement official, Headquar¬ 
ters. 

§9-4.1103-4 Automatic data processing 
fund. 

The provisions of DOE-PR 9-5.55. 
Purchase or Lease Determinations, 
shall be complied with prior to the 
submission of an Inquiry to GSA con¬ 
cerning the possible use of the auto¬ 
matic data processing fund. The Office 
of the Controller will make the deter¬ 
mination that funds are not readily 
available within the agency. 

(a) The senior procurement official, 
Headquarters, after consultation with 
the Office of the Controller and other 
appropriate Headquarters offices, 
shall ask the GSA for its determina¬ 
tion after (1) the procuring office has 
complied with the provisions of DOE- 
PR 9-5.55 and the cognizant senior 
program official, Headquarters, ap¬ 
proves the need for the equipment but 
determines that it cannot provide the 
necessary funds; and (2) the Office of 
the Controller has determined that 
the procuring office has complied with 
the internal directives dealing with 
data processing equipment matters in 
the areas of the Controller's responsi¬ 
bilities and that funds are not avail¬ 
able within DOE. 

(b) Where GSA makes the determi¬ 
nation that the ADP fund will be used, 
the senior procurement official, Head¬ 
quarters, after consultation with the 
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Office of the Controller and other ap¬ 
propriate Headquarters offices, will 
negotiate the necessary arrangements 
with GSA concerning such matters as 
the reimbursement of the fund and 
the lease of the equipment from GSA. 

Subpart 9-4.50 [Rasarvad] 

Subpart 9-4.51 Special Research Support 

Agreements With Educational Institutions 

§ 9-4.5100 Scope of subpart. 

This subpart sets forth policies and 
procedures applicable to the negotia¬ 
tion and administration of Headquar¬ 
ters-designated special research sup¬ 
port agreements (SRSA's) for basic re¬ 
search with educational or other not- 
for-profit institutions. To the extent 
applicable, these policies and proce¬ 
dures should also be followed for 
Headquarters-designated agreements 
for applied research with educational 
institutions and for educational and 
training activities with educational or 
other not-for-profit institutions. The 
policy of reimbursing only DOE's 
share of actual costs up to a ceiling 
should be reflected in all agreements 
with educational institutions. The pro¬ 
cedures in this subpart regarding ac¬ 
ceptance of unsolicited proposals from 
educational institutions and the use of 
the special research support agree¬ 
ment may be used only when the 
annual DOE support does not exceed 
$500,000. If the annual DOE support 
exceeds $500,000, an appropriate type 
of contract will be used in accordance 
with FPR 1-3.4 with clauses els pre¬ 
scribed in FPR 1-7 and DOE-PR 9-7. 

§ 9-4.5101 Definitions. 

(a) ‘‘Headquarters-designated con¬ 
tract” means a special research sup¬ 
port agreement which results from an 
authorization to a field office from a 
Headquarters office to enter into or 
continue such an agreement on the 
basis of an approved research propos¬ 
al. 

<b) “Contractor” means the educa¬ 
tional or not-for-profit research orga¬ 
nization which enters into an agree¬ 
ment with DOE for the performance 
of specified research. 

(c) “Research proposal” means a re¬ 
quest by an institution for support of 
a research project, together with a de¬ 
tailed description of the project and 
its relationship to DOE’s program, Euid 
detailed information as to background 
and experience of principal investiga¬ 
tors, facilities, and environment of the 
institution, and cost and costsharing 
arrangements, if any. 

§9-4.5102 General. 

„ The, DOE, by statute, is permitted to 
participate in research programs that 
are related to atomic and other forms 
of energy. 


§ 9-4.5103 Research program objectives. 

(а) Under Sections 31 and 31a of the 
Atomic Energy Act of 1954, as amend¬ 
ed, DOE is directed to exercise its 
powers in such manner as to insure 
the continued conduct of research and 
training activities and to assist in the 
acquisition of an ever-expanding fund 
of theoretical and practical knowledge 
in the following fields: 

(1) Nuclear processes; 

(2) The theory and production of 
atomic energy, including processes, 
material, and devices related to such 
production; 

(3) Utilization of special nuclear ma¬ 
terial and radioactive material for 
medical, biological, agricultural, 
health, or military purposes; 

(4) Utilization of special nuclear ma¬ 
terials, radioactive material, and pro¬ 
cesses entailed in the utilization or 
production of atomic energy or such 
material for all other purposes, includ¬ 
ing industrial and commercial uses, 
the generation of usable energy and 
the demonstration of advances in the 
commercial or industrial application of 
atomic energy; 

(5) The protection of health and the 
promotion of safety during research 
and production activities; 

(б) The preservation and enhance¬ 
ment of a viable environment by devel¬ 
oping more efficient methods to meet 
the nation's energy needs. 

§ 9-4.5104 Other objectives. 

(a) Headquarters-designated re¬ 
search agreements Eire entered into by 
negotiation under the authority of sec¬ 
tion 31c of the Atomic Energy Act of 
1954 and section 302(c)(5) of the Fed¬ 
eral Property and Administrative Ser¬ 
vices Act of 1949. In planning, negoti¬ 
ating. and administering such agree¬ 
ments. the objectives are to: 

(1) Assure a continuing flow of new 
knowledge in fields related to the re- 
sponsiblities of DOE; 

(2) Respect the traditions of the con¬ 
tracting institution and encourage the 
quest for new knowledge without re¬ 
strictions on scientific initiative, to the 
extent compatible with the laws and 
the protection of the public interest; 

(3) Provide reELSonable levels of sup¬ 
port which will increase the nationsd 
capability in energy fields Eind enable 
the contracting institution to 
strengthen its research programs in 
ares^ of interest to DOE; 

(4) Maintain effective contact with 
the scientific community so that: 

(i) Scientists and students will be en¬ 
couraged to expand their interests in 
fields of importance to DOE; 

(ii) The scientific strength of the 
country can be brought to bear more 
effectively on DOE problems; 

(ill) The DOE will be continuously 
aware of developments of value to its 
Ewjtivities in the academic communi¬ 
ties; and 


(iv) An adequate supply of suitably 
trained scientists will be available for 
employment within the atomic energy 
program. 

(b) The contractor is responsible for 
conducting the research and is expect¬ 
ed to carry out the project or projects 
in a mEinner consistent with the 
agreed-upon objectives and require¬ 
ments; these include the obligation to 
comply with applicable laws and regu¬ 
lations. The contractor is generally ex¬ 
pected to follow Its normal business 
practices and to use its existing ac¬ 
counting system. 

§ 9-4.5105 Unsolicited research proposals. 

(a) Unsolicited proposals for DOE 
assistance may be initiated by scien¬ 
tists interested in doing research. If 
DOE desires to solicit research propos¬ 
als, the solicitation procedures in 9- 
4.58 or other existing procurement so¬ 
licitation procedures will be used. See 
§§ 9-4.906 Eind 9-4.908 for guldsmce on 
submission of unsolicited research pro¬ 
posals. Prior to submitting proposals, 
the interested scientist, at his initia¬ 
tive, may discuss the project informal¬ 
ly with DOE. 

§9-4.5106 Selection, preparation. and 
award of research agreements. 

§9-4.5106-1 General. 

In order to maintain a comprehen¬ 
sive and well-integrated reseEirch pro¬ 
gram, evaluation of research proposals 
and selection of educational institu¬ 
tions to conduct scientific research is 
centralized in Headquarters. However, 
field offices in close proximity to the 
contractor may be assigned responsi¬ 
bility for handling the final arrange¬ 
ments and nontechnical administra¬ 
tion of such agreements. 

§ 9-4.5106-2 Responsibilities. 

(a) The program office interested in 
the particular research is responsible 
for evaluating the technical Expects of 
the proposals. The program office 
must determine that the proposal has 
sufficient technical merit and program 
value in comparison to other available 
proposals to justify providing support. 
This Includes judgments as to the 
merit of the proposed research objec¬ 
tives, the probability of Etchieving the 
objective^), the capabilities of the re¬ 
searchers, and how the proposals will 
specifically promote the objectives in 
§§ 9-4.5103 and 9-4.5104. The program 
offices also review the proposer's re¬ 
quested cost and other estimates to de¬ 
termine the reasonableness, the pro¬ 
priety. and the advisability of proceed¬ 
ing with the project. Specifically, 
senior program officials or their desig¬ 
nees at Headquarters Eire responsible 
for: 

(1) Selecting and approving reseEirch 
proposEils and determining the amount 
of support; 
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(2) Documenting the rationale for 
providing support in accordance with 

(a); 

(3) Assuring that the statement of 
work is clear and complete; 

(4) Providing a copy of the docu¬ 
ments prepared in (2) and (3) to the 
field office; 

(5) Reviewing the items in the pro¬ 
posal budget or itemized account of 
the proposed work, and, if necessary, 
the assistance of the appropriate field 
office may be requested; 

(6) Determining the ownership of 
property; 

(7) Reviewing and following the 
technical progress of the work; 

(8) Providing contractors with the 
technical guidance and direction as 
may be required to meet broad pro¬ 
gram objectives; and 

(9) Keeping the field offices fully in¬ 
formed of technical correspondence 
and discussions with contractors that 
may have contractual or nontechnical 
administrative implications. 

(b) Field offices are responsible for 
the consummation of agreements with 
the institution in accordance with dir¬ 
ectives from the program office, and 
administering and making payments 
under such agreements. Specifically, 
field offices are responsible for: 

(1) Finalizing and executing the 
agreement (where necessary, obtaining 
further instructions from the program 
office); 

(2) Administering the agreements in 
accordance with their terms and con¬ 
ditions and making payments thereun¬ 
der; and 

(3) Providing technical and adminis¬ 
trative assistance requested by pro¬ 
gram officials. 

§ 9-4.5106-3 Review of research proposals. 

(a) If. in the judgment of the pro¬ 
gram office, an appraisal from repre¬ 
sentatives of the scientific community 
is required, reviewers may be selected 
on the basis of their familiarity with 
either the field of research or the com¬ 
petence of the investigator. 

(b) Occasionally, the program office 
may find it necessary to obtain addi¬ 
tional information from the research 
institution or to visit the site. In some 
cases, the comments, assistance, or 
participation of staff members of the 
appropriate field office will be request¬ 
ed. 

(c) At the time it reviews a research 
proposal, the sponsoring program 
office shall review the prospective con¬ 
tractor's budget or itemized account of 
the proposed work and activities and 
the materials, equipment, and facili¬ 
ties involved, for the purpose of reach¬ 
ing mutual understanding of the esti¬ 
mated cost of the research and the 
other major aspects of the contem¬ 
plated agreement. Questions about the 
cost elements that require further in¬ 
vestigation may be referred to the ap¬ 


propriate field office when the agree¬ 
ment is authorized. 

§9-4.5106-4 Compensation for personal 
services of professional staff. 

(a) In accordance with section J7 of 
the Federal Management Circular 
(FMC) 73-8. the proposing institution 
and DOE must reach an understand¬ 
ing regarding the basis for charges 
under the agreement for personal ser¬ 
vices of professional staff members. 
The payroll distribution procedure of 
section J7.b will be the basis for 
charges for personal services of all 
nonprofessional staff. It is not feasible 
to establish a stipulated salary support 
during the proposal and award process 
because detailed plans or knowledge of 
specific position or individuals are not 
available. 

(b) In those cases in which the pro¬ 
posing institution and DOE agree to 
use a stipulated salary support 
amount as the basis for charge for per¬ 
sonal services of a specified profession¬ 
al staff member, the sponsoring pro¬ 
gram office shall either: 

(1) Establish an appropriate stipulat¬ 
ed salary support amount in accor¬ 
dance with the guidelines of FMC 73-8 
and provide guidance to the field 
office regarding the amount of such 
individual stipulated salary support; or 

(2) Request the field office to estab¬ 
lish an appropriate stipulate salary 
amount in accordance with the guide¬ 
lines of FMC 73-8, and within any 
limitations established by the sponsor¬ 
ing program office. In establishing ap¬ 
propriated stipulated salary support 
amounts, it will be necessary for the 
program office or field office to obtain 
information on the academic year 
salary of the faculty members in¬ 
volved; the other research projects or 
proposals for which salary is allocated; 
and any other duties they may have, 
such as teaching assignments, adminis¬ 
trative assignments, supervision of 
graduate students, or other institu¬ 
tional activities. 

(c) The established stipulated salary 
support amount shall be provided for 
in the agreements and shall be the 
basis for charges for personal services 
for the specified staff member (see 
section J7.e of FMC 73-8 for examples 
of a “significant change"); if a signifi¬ 
cant change in performance occurs, 
the institution has the responsibility 
under FMC 73-8 to either: (1) reduce 
the charges to the agreement propor¬ 
tionately; or (2) request an appropri¬ 
ate amendment of the agreement to 
reflect the change in performance. 

(d) The agreement should provide 
that if the alternative in paragraph 

(c)(1) is followed, the contractor shall 
notify the contracting officer of such 
reduction, with an explanation of the 
basis of such reduction. In accordance 
with section J7.e of FMC 73-8, special 
provision must be made in the agree¬ 


ment if summer salaries are to be paid 
under the stipulated salary support 
procedure; the agreement should pro¬ 
vide specifically for any stipulated 
salary support amount for summer sal¬ 
aries and provide that any research 
covered by stipulated summer support 
must be carried out during the 
summer, not during the academic 
year, and at the locations approved in 
advance by the contracting officer. 

(e) If after the award of an agree¬ 
ment. the contractor wishes to charge 
DOE for the personal services of a 
professional staff member for whom a 
stipulated salary support amount has 
not been established in the agreement, 
the contractor shall use the payroll 
distribution procedure of section J7.b 
of FMC 73-8 as the basis for such 
charges, except as the parties may 
otherwise mutually agree in writing. 

(f) The stipulated salary support 
procedure shall not be used as a basis 
for establishing the amount of a con¬ 
tractor’s contribution to the research 
work. In those cases in which the con¬ 
tractor is required to maintain records 
in support of a contribution of the 
cost of professional staff, the payroll 
distribution procedure of section J7.b 
of FMC 73-8 should be used. 

(g) The certification required by Ap¬ 
pendix C of §9-16.5002-1 fulfills the 
certification requirement of section K 
of FMC 73-8 for the special research 
support agreement. 

§9-4.5106-5 Notice of selection or rejec¬ 
tion. 

The program office shall notify the 
proposer of the decision to support or 
reject the proposal. In the event of ac¬ 
ceptance, this notification shall advise; 
(a) that the proposal has been selected 
for support subject to completion of a 
satisfactory agreement; (b) which field 
office will negotiate and execute the 
agreement; and (c) the DOE assumes 
no obligation until agreement has 
been executed. A copy of the notice of 
acceptance or rejection shall be sent to 
the field office concerned. The notice 
shall indicate the basis for rejection 
and shall constitute DOE’S record of 
action for the files. If the proposal is 
accepted, a justification shall be pre¬ 
pared In accordance with 9-4.5106-2. 

§ 9-4.5106-6 Selection of field office. 

(a) When the program office has de¬ 
termined that a proposal will be sup 
ported, a field office will be requested 
to make the final arrangements with 
the institution concerned. Usually the 
field office geographically nearest to 
the research institution will be select¬ 
ed, but occasionally other factors such 
as existing contractual relationships 
and location of the research project 
will make the selection of some other 
field office desirable. 

(b) Traineeship agreements under 
the nuclear science and engineering 
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traineeship program are exempt from 
the policy in (a) and shall continue to 
be assigned to the Oak Ridge Oper¬ 
ations Office. Research contracts and 
agreements with foreign educational 
institutions shall be assigned to the 
Chicago Operations Office. 

(c) Any transfers of assignments be¬ 
tween field offices should be accom¬ 
plished when the particular agreement 
is next renewed or otherwise modified. 
At such time the agreement shall be 
renumbered in accordance with DOE- 
PR 9-52.100. 


program office that will have techni¬ 
cal cognizance over the work under 
the agreement. 

§ 9-4.5106-8 Changes in scope and level. 

After an agreement has been autho¬ 
rized by the program office but prior 
to execution of the agreement, the 
field office shall not approve any sig¬ 
nificant change in technical scope 
funding specified result, performance, 
principal investigator, or other major 
aspect of the work without prior ap¬ 
proval of the program office. 


J 9-4.5106-7 Information to be furnished 
to field offices. 


§ 9-4.5106-9 Notification of agreement ex¬ 
ecution. 


The sponsoring program office shall 
provide the field office with an autho¬ 
rizing directive early enough (usually 
four weeks) to permit timely consum¬ 
mation of the agreement before the 
work is scheduled to start. The follow¬ 
ing shall be furnished: 

(a) A copy of the detailed proposal 
and any modifications; 

(b) Copies of correspondence with 
the research institution that are perti¬ 
nent to the completion of the negotia¬ 
tion or that have some specific signifi¬ 
cance as to the preliminary review of 
arrangements made with the institu¬ 
tion; and 

(c) An authorizing directive (general¬ 
ly Form DOE-799, Procurement Re¬ 
quest) which: 

(1) Authorizes the execution of a 
specific type of agreement for a speci¬ 
fied term, with DOE support limited 
to a specified amount or a specified 
percentage of costs up to a specified 
support ceiling; 

(2) Summarizes the background of 
the proposal and any pertinent discus¬ 
sion not reflected in the papers at¬ 
tached to the memorandum; 

(3) Indicates the extent to which the 
scope of the work proposed has been 
approved; 


(4) Indicates the principal investiga¬ 
tor and other necessary details; 

(5) Determines the availability of 
legal authority to transfer title to 
property and indicates the total esti¬ 
mated cost of the research and other 
major aspects of the agreement, by 
reference to the proposal or otherwise; 

(6) Indicates whether title to proper¬ 
ty to be acquired under the agreement 
“ to be vested in DOE or the contrac¬ 
tor; 

<7) Indicates whether Restricted 
Data or other classified information is 
iikely to be used or developed In the 
course of the work and such classifica¬ 
tion and security determination as 
may be appropriate; 

(8) Indicates directions for special 
reports, if any; 

(9) Give such additional information 
as may assist the field office in negoti- 

Mn^ e Agreement; and 

P esignates the appropriate or¬ 
ganizational unit and individual in the 


Promptly after execution of an 
agreement, the program office should 
be notified of such action. 

§9-4.5107 General. 

An outline of a standard form for 
special research support agreements 
for research performed in facilities 
owned or controlled by the contractor 
(as distinguished from Government- 
owned or Government-controlled fa¬ 
cilities), Is set forth in §9-16.5002-1. 
This document is intended to provide 
a vehicle by which research tasks can 
be accomplished with a minimum of 
administrative effort. It Is. therefore, 
important that such agreements be 
written so as to assure the complete 
understanding of the parties as to the 
job to be performed and the financial 
and administrative details connected 
therewith. Of special consideration is 
the nature of research contracting as 
contrasted to the procurement of sup¬ 
plies and activities of a production 
nature. Wide latitude in the conduct 
of research by the institutions is gen¬ 
erally desirable and the standard 
agreement forms are designed to 
permit such latitude in the establish¬ 
ment of the rights and obligations of 
the parties. 

§ 9-4.5107-1 Special research support 
agreements. 

(a) The special research support 
agreement outlined in § 9-16.5002-1, is 
generally used for basic research edu¬ 
cational institutions when the annual 
DOE support under the agreement 
does not exceed $500,000. It provides 
that DOE's monetary obligation will 
not be a specified amount, which is re¬ 
ferred to as the support ceiling, or a 
lower adjusted amount (referred to as 
the cumulative support cost) if actual 
costs chargeable to DOE during the 
total period of the agreement are less 
than expected. The ceiling on DOE’S 
monetary support will be determined 
and established as a support ceiling at 
the outset of the initial agreement 
period, generally an annual period; the 
initial support celling will be the 
amount of DOE support made avail¬ 
able in connection with the initial 
agreement period. 


(b) If the parties agree to extend the 
agreement for an additional period or 
periods of performance, the ceiling on 
DOE's monetary support (support ceil¬ 
ing) would be Increased to reflect any 
increased support by reason of the ex¬ 
tended period or periods. The costs 
chargeable to DOE (support cost) will 
be reported for each pertinent period 
of the agreement specified in Appen¬ 
dix A (generally an annual period) in 
accordance with paragraphs (b), (c), 
and (d) of this section, and the sup¬ 
port cost determined for each such 
period will be accumulated for all peri¬ 
ods of performance, as will the sup¬ 
port ceiling. * 

(1) The monetary obligation to the 
contractor will not exceed the cumula¬ 
tive support cost or the accumulated 
support ceiling, whichever is less. 

(2) Upon termination, or expiration 
of the total period of performance, the 
contractor will refund to DOE, or 
make such other disposition as the 
contracting officer may direct, any 
funds advanced in excess of the cumu¬ 
lative support cost incurred under the 
agreement. Payment shall be made in 
consideration for the contractor’s per¬ 
formance of research acitivities de¬ 
scribed in the agreement and in accor¬ 
dance with the provisions of the agree¬ 
ment. 

(3) The contractor shall have the 
right to discontinue performance of 
research under the agreement, upon 
written notice to the contracting offi¬ 
cer, at any time when or after the 
total costs chargeable to DOE equal or 
exceed the support ceiling. 

(4) Certain deviations in perfor¬ 
mance and other actions require the 
contracting officer's approval as stated 
in §9-4.5112-4; among other approval 
requirements, the contractor must 
obtain the contracting officer's ap¬ 
proval to incur costs for items set 
forth in Article A—IKa), during the 
pertinent period stated in Appendix A, 
in excess of 110 percent of the total es¬ 
timated cost specified in Article A-III 
for the specific period. In those cases 
in which there is to be proportionate 
sharing of costs, the percent of the 
costs to be borne by DOE will be set 
forth in Article A-III of the agreement 
(see paragraph (d) of this section.) 

(c) The contractor will be required 
to furnish a certified statement 
(within three months after the expira¬ 
tion of the pertinent agreement period 
set forth in Appendix A—and at the 
termination of or expiration of the 
agreement) signed by an authorized 
official showing the total cost, support 
cost, and contracting contribution, if 
any, for the prior agreement period. 
The format for this report is found in 
§ 9-16.5002-1. Appendix C. 

(d) It is expected that in many cases 
the contractor will propose to contrib¬ 
ute to the cost of the research w f ork. 
Such contribution shall be set forth in 
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Appendix A of the agreement, either 
as items under (b) or (c) of Article A- 
II which will be contributed solely by 
the contractor without charge to 
DOE, or as a proportionate cost-shar¬ 
ing agreement in Article A-III which 
will provide that the contractor will 
charge DOE only a specified percent¬ 
age of the actual cost incurred for 
items under (a) of Article A-II. 

(1) Proposed contractor contribu¬ 
tions should ordinarily be listed under 
(b)(1) of Article A-II when: the contri¬ 
bution is the principal investigator or 
other senior personnel who are likely 
to be involved in the research work to 
the same extent whether their cost is 
included in or excluded from propor¬ 
tionate cost sharing; the proposed con¬ 
tribution to the work is being paid for 
by a third party, e.g., personnel or 
equipment the cost of which is being 
reimbursed under another contract or 
grant from public or private sources; 
and the proposed contribution does 
not involve any cash expenditure by 
the contractor. 

(2) Only those items, the cost of 
which are to be charged to DOE or 
proportionately shared by the cost of 
items under Article A-II(a). Propor¬ 
tionate sharing of the cost of items 
under Article A-II(a) should be pro¬ 
vided for only when the contractor 
agrees to pay a specified percentage of 
the cost of all such items, and when 
such sharing is expected to be of fi¬ 
nancial benefit to DOE. 

(3) In those cases in which there is 
to be proportionate cost-sharing, the 
contractor should generally be encour¬ 
aged to continue the same sharing 
ratio throughout the life of the agree¬ 
ment so as to provide for ease of ad¬ 
ministration and to avoid difficulties 
in determining proper charges to 
DOE. When the contract provides for 
proportionate cost-sharing, it should 
be understood that DOE will pay only 
the specified percentage of the actual 
cost of items under Article A-II(a) in¬ 
curred during the pertinent period 
specified in Appendix A. up to a maxi¬ 
mum of 110 percent of the estimated 
support cost set forth in Article A-III 
for the pertinent period unless other¬ 
wise specifically approved by DOE and 
subject to the support ceiling set forth 
in Article III: 

(e) If the contractor proposes to con¬ 
tribute the cost of the principal 
investigators) on the project and re¬ 
quests that the contribution be ex¬ 
cluded from A-II(b), the contributed 
time or effort should be shown in A- 
11(0, the contractor would not be re¬ 
quired to maintain records regarding 
the amount of effort contributed by 
the principal investigator, and the con¬ 
tractor would not be required to certi¬ 
fy in accordance with Appendix C of 
the agreement regarding the amount 
of effort contributed by the principal 
investigator. The principal investiga¬ 


tor may be included in Article A-II(a) 
for purposes of obtaining reimburse¬ 
ment of costs during the summer 
months, and excluded from Article A- 
11(a) for the academic year if the con¬ 
tractor proposes to contribute the 
costs for that period. The agreement 
generally will not require the contrac¬ 
tor’s commitment that any particular 
amount of time or effort by the princi¬ 
pal investigators) or other personnel 
will be devoted to the work. In the 
event a proposed contractor contribu¬ 
tion is included in Article A-II(b)(l), 
the agreement should reflect the 
nature and extent of the contractor’s 
intent to contribute the item and the 
contractor shall maintain records ade¬ 
quate to permit DOE to determine the 
extent of the contribution. The con¬ 
tractor shall certfy, in accordance with 
Appendix C of the agreement, the 
extent to which the item or items 
under Article A-II(bXl) have been 
contributed. Government-owned prop¬ 
erty to be procured fabricated, or fur¬ 
nished under Article IV or Article B- 
IX of the agreement and other Gov¬ 
ernment-furnished equipment, sup¬ 
plies, materials, or services should be 
excluded from Article A-II(a) and 
listed under Article A-II(b)(2). 

(f) If the special research support 
agreement outlined in §9-16.5002-1 is 
to be used for not-for-profit organiza¬ 
tions other than educational institu¬ 
tions. Article B-XXIX, Determination 
of support Cost, should be revised to 
provide that commercial cost princi¬ 
ples (§ 9-15.2) will be used indetermin¬ 
ing actual cost, or the agreement may 
be revised at the direction of the cog¬ 
nizant headquarters office to provide 
for a lump-sum payment to the con¬ 
tractor in consideration for its perfor¬ 
mance of particular research at a 
specified level of effort. 

(g) The special research support 
agreement outlined in § 9-16.5002-1 
may also be used to support research 
at educational institutions in foreign 
countries; however, at the discretion 
of the cognizant headquarters or field 
office, the outline of § 9-16.5002-1 
maybe revised to provide for a lump¬ 
sum payment to the foreign institu¬ 
tion in consideration for its perfor¬ 
mance of particular research at a 
specified level of effort, and to limit 
approval requirements to those consis¬ 
tent with the nature of the support to 
the foreign institution. All such agree¬ 
ments with foreign institutions should 
provide that any unused funds avail¬ 
able to the foreign institutions at the 
end of the agreement shall be used in 
a renewel period, returned to DOE, or 
otherwise disposed of, in accordance 
with DOE instructions. 

§ 9-4.5108 Personal property. 

§ 9-4.5108-1 Ownership of property. 

(a) Pursuant to Public Law 85-934, 
title to equipment purchased of fabri¬ 


cated with funds provided by DOE 
under agreements for the conduct of 
basic or applied scientific research at 
nonprofit institutions of higher educa¬ 
tion or at nonprofit organizations 
whose promary purpose is the conduct 
of scientific research, where it is deter¬ 
mined to be in furtherance of the ob¬ 
jectives of DOE, may be vested in the 
contractor. 

(b) In addition to the authority re- 
ferred to in paragraph (a) of this sub¬ 
section, the Atomic Energy Act of 
1954, as amended, authorizes DOE to 
vest title to items of equipment and 
other personal property in a contrac¬ 
tor when the transfer serves a nuclear 
programmatic purpose. 

(c) A programmatic determination as 
to vesting title to property shall be ob¬ 
tained from the cognizant program 
office. 

(1) For property to be purchased or 
fabricated under the agreement, the 
programmatic determination wlli be 
shown on the Procurement Request 
Form DOE-799 or other appropriate 
document. 

(2) For DOE-held property whether 
purchased or fabricated under the 
contract, and for GSA-held property, 
as is outlined in § 9-4.5108-2, the field 
will request (in any manner considered 
appropriate) a programmatic determi¬ 
nation of the cognizant program 
office. 

§ 9-4.5108-2 Acquisition of excess Govern¬ 
ment personal property. 

(a) The utilization of certain items 
of excess Government personal prop¬ 
erty by educational institutions is en¬ 
couraged in the interest of conserving 
funds otherwise designated for similar 
items of property in existing research 
contracts or agreements with such in¬ 
stitutions. Excess Government person¬ 
al property Includes all types of equip¬ 
ment and materials, used or new, 
which are owned by the Federal Gov¬ 
ernment and are no longer needed by 
the holding Federal agency, but have 
additional useful life. Consistent with 
GSA regulations, excess personal 
property may be furnished to a con¬ 
tractor (with or without transfer of 
title) upon authorization by DOE, pro¬ 
vided a determination is made that the 
acquisition will result in a reduction in 
the cost to the Government of the 
contract or will result in an enhance¬ 
ment in the product or the benefit 
from the contract. This procedure will 
not normally be used for the acquisi¬ 
tion of general purpose equipment 
(e.g., desks, typewriters, air condition¬ 
ers). 

(b Contractors may obtain informa¬ 
tion concerning the availability of cer¬ 
tain kinds of equipment or materials 
by requesting the cognizant DOE 
office include them on the GSA mail¬ 
ing list. When an item of equipment or 
material is selected, the contractor 
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should reserve it by notifying the cog¬ 
nizant GSA office and confirm the res¬ 
ervation in writing. Availability is usu¬ 
ally on a first-come, first-served basis, 
but GSA will give preference in a com¬ 
peting situation to those agencies 
which do not vest title to property in 
the contractor. The contractor should 
then submit a Standard Form 122, 
Transfer Order Excess Personal Prop¬ 
erty, to the cognizant DOE office, ac¬ 
companied by a written justification of 
need, including the estimated cost of 
acquisition (e.g., packing, shipping, in¬ 
stallation, rehabilitation, etc.), signed 
by the principal investigator and an 
authorized administration official. 
The written justification shall contain 
a statement as to whether or not the 
contractor desires title to the proper¬ 
ty. If the acquisition is approved, in 
accordance with § 9-4.5108-l(cX2), the 
DOE office shall forward the SF-122 
to the appropriate GSA office with a 
notation as to whether or not the 
DOE intends to vest title to the prop¬ 
erty in the contractor. A copy of the 
approved SF-122 with the notation re¬ 
garding the vesting of title shall be re¬ 
turned to the contractor. When the 
property is received, the contractor 
shall forward to the DOE office a re¬ 
ceipted copy of the SF-122 which lists 
the items of property. 

(c) In those instances where the 
contractor's acquisition of title has 
been approved by DOE, title to the 
property shall pass to the contractor 
when the receipted SF-122 is received 
by the DOE office, pursuant to Article 
B-IX(b), property items, of § 9- 
16.5002-1. Contract funds may be used 
to pay for all costs of packing, trans¬ 
portation, installation, rehabilitation, 
and maintenance, if required. 

(d) In those instances where the con¬ 
tractor did not desire title or where 
the cognizant DOE office has deter¬ 
mined that title to the excess property 
should remain in the Government, the 
property will be handled as Govern¬ 
ment property in accordance with Ar¬ 
ticle B-IX of § 9-16.5002-1. 

§ 9-4.5109 Reporting requirements. 

§ M.5109-1 Purpose of reports. 

Research reports from contractors 
are necessary to show the progress 
achieved under projects receiving DOE 
support. In many instances, the re¬ 
search reports are of value in making 
miormation available to scientists 
working on closely allied problems. 

§ 9-4.5109-2 Summary-200 words. 

Immediately after an agreement is 
negotiated, Notice of Research Pro- 
xw. Science Information Exchange 
orm No. SI-SIE-78A which summa- 
raes the purpose and scope of the pro- 
tn fu Shoulci be sent the contractor 
2 ;r e appropriate field office. Copies 

l he form may be obtained from the 


field office contracting officers. In 
connection with each renewal propos¬ 
al, the 200-word summary should be 
revised to include the significant re¬ 
sults and conclusions of the former 
years’ work and a statement of the 
scope and objectives of the following 
years. 

§9-4.5109-3 Progress reports. 

Progress reports should briefly de¬ 
scribe the scope of the investigations 
undertaken and the significant results 
obtained. They should also explain 
any significant differences between 
the actual level of activity (expressed 
in the various categories of man 
months, faculties procured, travel per¬ 
formed, etc.) and that contemplated in 
the agreement. 

§ 9-4.5109-4 Technial reports. 

Technical reports, reprints, and arti¬ 
cles prepared for publication during 
the period covered should be listed 
with bibliographic references. Re¬ 
prints of all such material not previ¬ 
ously submitted should be appended 
and material contained in them need 
not be duplicated in the report. 

§9-4.5109-5 Special reports. 

Special reports or additional pro¬ 
gress, status, or topical reports may be 
requested when needed by the appro¬ 
priate program office or field office, or 
may be submitted as deemed necessary 
by the contractor. For example, brief 
status reports may be requested when 
developments are of immediate inter¬ 
est or when a significant point in the 
investigation has been reached. 


§ 9-4.5109-6 Final report 

A final report summarizing the 
entire investigation shaU be required 
from the contractor upon expiration 
of each agreement. Satisfatory com¬ 
pletion of an agreement will be contin¬ 
gent upon the receipt of this report. 
The final report should follow the out¬ 
line agreed upon for progress reports 
or, when a project has extended over a 
long period of time, the final report 
may refer to previously submitted 
technical reports for details and may 
be a synopsis of the entire project. 
Manuscripts prepared for publication 
should be appended. 

§ 9-4.5109-7 Summary and distribution of 
reports. 

A table summarizing the various 
types of reports, time for submission, 
number of copies and distribution is 
set forth below. The distribution and 
schedule of reports shall be as pre¬ 
scribed in this table, unless the autho¬ 
rizing program office specifies other¬ 
wise. Frequently, an annual progress 
report and a 200-word summary are 
sufficient for fundamental research, 
but additional reporting may be re¬ 
quired in many cases. These reports 
are prepared by the contractor and 
submitted to the appropriate field 
office for distribution. The field office 
shall transmit these reports with a 
covering memorandum indicating: (a) 
the other DOE offices receiving the 
documents, (b) the name of the con¬ 
tractor, and (c) the agreement 
number. Each copy of the documents 
should bear the agreement number. 


Distribution and Schedule or Documents 


Number of copies for 


Type 


When due Field 

office Headquarters TIC ext. Headquarters 
program Oak Ridge patents 

office OGC 


1. Summary: 200 words on 
scope and purpose (S.I.E. 
Form). 

2. Renewal proposal.. 


3. Annual progress reports. 

4. Other progress reports, 
brief topical reports, etc. 
(desired when significant 
result develop or when 
work has direct 
programmatic impact). 

5. Conference papers........... 

6. Final report.... 


At start of Initial 
contract and each 
renewal period. 

Not later than 3 mas 
nor earlier than 6 mos 
before contract 
expires. 

With renewal proposal, 
but bound separately. 

As deemed necessary by 
investigator or as 
specifically requested 
by appropriate 
Headquarter office. 

Same as 4 above_ 

When contract is 
completed. 


1 3 


2 4___ 

2 4 2 

2 4 2 


2 4 2 _ 

2 2 2 1 


(a) DOE contract administrator in¬ 
forms contractor which types of docu¬ 
ments are to be transmitted to TIC. 
For each document so identified, con¬ 
tractor sends the additional copy to 
the contract administrator for trans¬ 
mittal to TIC, accompanied by one 
copy of DOE Form 427. 


(b) Report shall be prefaced by an 
informative abstract of no more than 
200 words. 

<c) § 9-4.5109-4 requires the listing of 
technical reports, articles, and pre¬ 
prints and the appendage of reports 
not previously submitted. 
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§ 9-4.5110 Dissemination of results. 

§9-4.5110-1 Prompt dissemination. 

Prompt dissemination of research re¬ 
sults to the scientific community is en¬ 
couraged. Publication in open litera¬ 
ture is recognized as the normal and 
most desirable means for reporting the 
finding of unclassified fundamental 
research. Although DOE reserves the 
right to utilize, and have others uti¬ 
lize, to the extent it deems appropri¬ 
ate, the reports resulting from re¬ 
search agreements, DOE will attempt, 
to the maximum extent reasonably 
practiceable and consistent with the 
Government’s best interest, to permit 
the institutions and the authors to 
effect their own publication in estab¬ 
lished technical journals. , 

§9-4.5110-2 Publication. 

(a) Contractors are urged to publish 
results through normal publication 
channels. As a further inducement, 
page charges or other printing assess¬ 
ments for publishing articles in recog¬ 
nized scientific journals or any addi¬ 
tional costs incurred in obtaining a 
limited supply of reprints of articles 
will be considered an appropriate 
budget item under agreements receiv¬ 
ing DOE support where: 

(1) The document reports work sup¬ 
ported by the Government; 

(2) The charges are levied impartial¬ 
ly on all research papers published by 
the journal, whether by non-Govem- 
ment or by Government authors; 

(3) Payment of such charges is in no 
sense a condition for acceptance of 
manuscripts by the journal; 

(4) The journals involved are not op¬ 
erated for profit; 

(5) The author does not receive an 
emolument for the research paper; 

(b) A credit line should be included 
in any such publication to indicate 
that the research has been supported, 
in whole or in part, by DOE. A patent 
check shall be made in advance of re¬ 
lease to the public of any material pre¬ 
pared for publication. The contractor 
or principal investigator may publish 
contract data if approved by DOE in 
accordance with the provisions of the 
Patent Rights clause, § 9-9.107-5<a) 
(long form) or § 9-9.107-6 (short form). 

§9-4.5111 Extension of agreements. 

§9-4.5111-1 Renewal proposals. 

(a) Where additional time, beyond 
the current expiration period, is re¬ 
quested by the contractor to continue 
or complete the work, the contractor 
should submit six copies of a renewal 
proposal to the office of the senior 
procurement official. Headquarters, 
not later than three months nor earli¬ 
er than six months before the date of 
expiration of the agreement. The sub¬ 
missions of a renewal request shall be 
at the exclusive initiative of the con¬ 
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tractor. Renewal proposals shall not 
be requested or in formally stimulated 
by DOE employees. 

(b) The renewal proposal should out¬ 
line and Justify a program and budget 
for the succeeding year, showing in 
detail the estimated cost of the pro¬ 
ject, together with an indication of the 
items for which the contractor is re¬ 
questing reimbursement or propor¬ 
tionate cost sharing, the percentage of 
any such costs to be shared by the 
contractor, and any items to be con¬ 
tributed solely by the contractor. It 
should include the same type of infor¬ 
mation as that required for intitial 
proposals or reference this informa¬ 
tion to the extent contained in earlier 
proposals. Any contemplated change 
in program or scope for the ensuing 
period should be justified and ex¬ 
plained clearly, and the cost estimates 
and other items should be based upon 
past experience. Any deviation from 
the agreement which has not received 
DOE approval, should be explained in 
detail. 

(c) The renewal proposal should in¬ 
clude a financial statement of the 
work under the current agreement in¬ 
cluding: 

(1) Total project costs for the cur¬ 
rent period to date, indicating the 
amount chargeable to DOE; 

(2) An estimate of the total costs to 
be incurred during the remainder of 
the current agreement period, indicat¬ 
ing the amount chargeable to DOE; 

(3) The anticipated difference, if 
any, between the accumulated support 
cost at the end of the current agree¬ 
ment period and the cumulative DOE 
support ceiling; and 

(4) A footnote to show the estimated 
amount of outstanding commitments 
for property at the end of the current 
agreement period. 

§9-4.5111-2 Evaluation of requests for re¬ 
newals. 

(a) Requests for renewals are evalu¬ 
ated by the appropriate program 
office in the light of: 

(1) Progress report submitted by the 
contractor; 

(2) Research results published in sci¬ 
entific media; 

(3) Field visits to the research site by 
technical personnel; 

(4) Contractor’s performance and 
progress; 

(5) Continued relevance to DOE’s 
mission; 

(6) Scientific and technical merit of 
the research and a comparison of the 
relative importance of the project in 
relation to other research proposals., 
proposed and ongoing; and 

(7) Availability of funds. 

(b) Requests for renewals generally 
follow the same process of review and 
evaluation of technical aspects and 
funding, preparation, and execution of 
the agreement, and administration as 
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a new project, although less use would 
normally be made of outsside consul¬ 
tants. 

(c) Agreements authorized by pro¬ 
gram offices shall not be extended for 
a new term or on an interim basis or 
modified in scope wihtout specific 
prior authorization from the appropri¬ 
ate program office. 

§ 9-4.5111-3 Authorization to renew. 

(a) When a determination has been 
made to extend an agreement, the 
sponsoring program office shall pro¬ 
vide the field office with notification 
four weeks in advance of expiration to 
permit an orderly completion of the 
extension agreement before the expi¬ 
ration date. The authorizing directive 
should include generally the same 
type of information provided in the 
authorization of a new agreement in¬ 
cluding pertinent information con¬ 
cerning any changes in scope of work 
level of funding, scheduled dates for 
completion of certain phases of work, 
target dates for submission of reports, 
etc. The directive will describe the re¬ 
sults of the prior support period and 
what is expected to be accomplished In 
the new support period. 

(b) An authorization to renew a spe¬ 
cial research support agreement shall 
state the estimated total cost of items 
to be included under Article A—II( a) 
of Appendix A for the renewal period, 
the percentage of such costs to be re¬ 
imbursed by DOE, and the amount of 
new funds authorized to increase the 
support ceiling. 

(c) The field office that has adminis¬ 
trative jurisdiction of an existing 
agreement, may extend the term of an 
existing agreement without authoriza¬ 
tion from the cognizant program 
office, provided that: 

(1) Any such extension does not pro¬ 
vide for an increase in DOE’s mone¬ 
tary obligation under the agreement; 

(2) That the scope of work is not re¬ 
vised by such extension; 

(3) That such extension Is necessary 
to permit completion of the scope of 
work authorized by Headquarters, in¬ 
cluding preparation or required re¬ 
ports; and 

(4) That any such extension will not 
be for a period in excess of 90 days. 

§9-4.5112 Administration. 

§9-4.5112-1 Responsibilities of Program 
Offices. 

(a) Technical representatives of pro¬ 
gram offices will make, to the extent 
practicable, periodic site visits. A writ¬ 
ten summary of the results of all visits 
will be prepared and filed promptly- 
Copies of such reports shall be for¬ 
warded to the field office whenever 
they contain information of adminis¬ 
trative interest or other information 
pertinent to the assigned responsibil¬ 
ities of the field office. These visits are 
for the purpose of: 
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(1) Determining that the research is 
being performed in accordance with 
the agreement; 

(2) Ascertaining that schedules are 
being met to insure timely submission 
of interim and final reports; 

(3) Determining whether the project 
has adequate facilities, equipment, and 
scientific, technical, and other person¬ 
nel for the specified research; 

(4) Ascertaining that any equipment 
requested for purchase is not reason¬ 
ably available within the institution; 

(5) Assisting the principal investiga¬ 
tor to clarify specific technical aspects 
as work progresses; 

(6) Exploring future budget require¬ 
ments, but without making any com¬ 
mitments as to future funding level; 
and 

(7) Obtaining information regarding 
the status of work for administrative 
and technical purposes for the pro¬ 
gram sponsor. 

(b) Program offices will provide 
guidance to the field offices in connec¬ 
tion with: 

(1) Any contractor requests for ap¬ 
proval of proposed deviations or other 
actions requiring DOE approval which 
are brought to their attention by field 
offices, or which have been brought to 
their attention through site visits, pro¬ 
gress reports, or other agreements or 
contacts with the contractor; 

(2) Increasing the obligational au¬ 
thority under any special research 
support agreement; 

(3) Whether or not required contrac¬ 
tor reports are satisfactory; and 

(4) The renewal or closeout of agree¬ 
ments. Instructions should be provided 
at least four weeks prior to the expira¬ 
tion date of an agreement. 

§9-4.5112-2 Responsibilities of Field Of¬ 
fices. 

Field offices are responsible for the 
following: 

(a) Assisting Headquarters program 
offices as requested, in carrying out 
the functions set forth in §9-4.5112-1; 

(b) Performing the necessary admin¬ 
istrative functions required by the 
terms of the agreement, and making 
payments in accordance with the con¬ 
tract; 

(c) Bringing to the attention of the 
appropriate Headquarters offices: 

(1) Any contractor requests for ap¬ 
proval which are required by the 
agreement; 

(2) The upcoming expiration date of 
agreement whenever required 

instructions on renewal or closeout 
have not been received on a timely 
basis; 

<3) Any request by a contractor to 
revise an established stipulated salary 
support amount, and any notification 
°y a contractor that it is reducing the 
charges under the stipulated salary 
support procedure (see §9-4.5106- 


(d) Determining whether to use the 
Grant Act (Public Law 85-934) or the 
Atomic Energy Act of 1954, as amend¬ 
ed, as the authority for vesting title to 
personal property in the contractor 
when authorized to do so pursuant to 
§ 9-4.5106-7(c)<6). The Grant Act shall 
be used to the maximum extent con¬ 
sistent with the authority contained 
therein. 

§9-4.5112-3 Payments under special re¬ 
search support agreements. 

(a) Payments will be made to con¬ 
tractors under a special research sup¬ 
port agreement in accordance with its 
provisions (see Article B-XI of §9- 
16.5002-1). The letter of credit proce¬ 
dures, as provided for in Treasury 
Fiscal Requirements Manual, Part VI, 
Section 1020, shall be used to the 
maximum extent feasible when the 
total of DOE contracts and agree¬ 
ments with advance financing at an in¬ 
stitution provides for a continuing 
annual leave of support of $250,000 or 
more. When the total DOE contracts 
and agreements with advance financ¬ 
ing provides for a continuing annual 
level of support of less than $250,000, 
DOE shall make advance payments 
covering the first 90 percent of the 
amount of the new funds as set forth 
in Article A-III(b) of the agreement. 
The field office may revise Article B- 
XI of §9-16.5002-1, regarding the 
timing and amounts of advance pay¬ 
ments, in accordance with the follow¬ 
ing provisions. The advance payments 
may be made at times and in amounts 
determined by the field office, pro¬ 
vided that no single payment will 
exceed 45 percent of the new funds as 
set forth in Article A-III(b) of the 
agreement for the pertinent period 
except on the basis of a request from 
the contractor evidencing that a speci¬ 
fied amount is required in connection 
with expenditures or commitments 
made under the agreement. The 
timing and amounts of payments 
should be determined on the basis of 
limiting the amount of advances to 
the extent feasible, consistent with ef¬ 
fective and efficient administration 
and performance of the research, for 
the purpose of slowing the rate of 
cash withdrawals from the Treasury 
and thereby decreasing the financing 
costs to the Federal Government. In 
deteriming the timing and amounts of 
payments, consideration should be 
given to funds already available to the 
contractor, the expected expenditures 
under the agreement, any information 
from the contractor regarding the 
need for funds, and the administrative 
cost of additional payments. 

(b) If the agreement is to be ex¬ 
tended for an additional period of per¬ 
formance with additional funding, 
there may be paid at the time of ex¬ 
ecution of the extension the amount 
withheld from the expiring period 


which, when added to the payments 
already made does not exceed the new 
funds set forth in A-III(b) for the ex¬ 
piring period. The final payment 
under both of the procedures referred 
to in paragraph (a) of this section 
shall be made on the basis of determi¬ 
nations by the contracting officer 
that: (1) the required reports are satis¬ 
factory; (2) that the research was per¬ 
formed in accordance with the provi¬ 
sions of the agreement; (3) that an ad¬ 
ditional payment is required to reim¬ 
burse for all casts chargeable to DOE; 
and (4) that an appropriate patent 
clearance has been obtained. If neces¬ 
sary in making these determinations, 
the contracting officer should obtain 
advice from the technical personnel of 
the program office based upon their 
visits to and other contacts with the 
research project during the agreement 
period as well as their technical review 
of the report. It is expected that the 
annual progress and final reports and 
the contractor's certified cost state¬ 
ments will provide an adequate basis 
for making the required determina¬ 
tions. If the determinations cannot be 
made on the basis of a consideration 
of the reports, visits to and other con¬ 
tacts with the research project during 
the agreement period, and the con¬ 
tractor’s certified statements, the con¬ 
tracting officer may invoke the audit 
provision of the agreement. In the 
event the contracting officer deter¬ 
mines that the contractor has not sat¬ 
isfied the contractual undertakings, 
appropriate steps shall be taken to 
protect the Government's interests. 

§9-4.5112-4 Approval of deviations in 
performance and other specified ac¬ 
tions. 

(a) Contractors should inform the 
cognizant field office as soon as possi¬ 
ble of contemplated deviations and 
other proposed actions which require 
DOE approval. Specific deviations and 
actions Include the following: 

(1)A change of the principal investi¬ 
gator. co-investigator, or other key 
people as might be named in the 
agreement or continuation of the re¬ 
search work for any one period in 
excess of three months without direc¬ 
tion by an approved principal investi¬ 
gator. The principal investigator may 
increase or decrease the amount of 
effort which he tlevotes to the project 
without obtaining the contracting offi¬ 
cer's approval; however, a representa¬ 
tive of the institution shall consult 
with the appropriate Headquarters 
program representative if the princi¬ 
pal investigator plans to, or becomes 
aware that he will, devote substantial¬ 
ly less effort to the work then antici¬ 
pated in Article A-I. The purpose of 
such consultation will be to determine 
what effect, if any, the anticipated 
change will have on the research work 
and what modification to the agree¬ 
ment, if any. may be appropriate. 
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(2) A change in the phenomenon or 
phenomena under study, i.e., broad 
category of the research under the 
agreement, requires the specific writ¬ 
ten approval of the contracting offi¬ 
cer; ordinarily such changes, if ap¬ 
proved by the contracting officer, will 
be accomplished through a new agree¬ 
ment or modification. The contractor 
may change the specific objectives in 
the research work described in the 
agreement, provided it gives the con¬ 
tracting officer prompt notification of 
such changes; and the contractor may 
continue to follow the new objectives 
while DOE determines whether it 
wishes to continue the program under 
the changed approach. Significant 
changes in methods or procedures em¬ 
ployed in performing the research 
should be reported in the first techni¬ 
cal progress report issued subsequent 
to the changes. 

(3) Acquisition of: 

(i) An item of equipment not item¬ 
ized in the agreement, the cost of 
which is $1,000 or more. Approval is 
not required if the equipment is 
merely a different model of an item 
listed in the agreement; or 

(ii) An item or items of equipment 
the cost of which will cause the total 
equipment dollar level shown in Arti¬ 
cle A-II(a) of the agreement to be in 
excess of 125 percent thereof. (If plant 
and capital equipment funds are pro¬ 
vided for the acquisition of equipment, 
with title to be vested in the Govern¬ 
ment, the total cost of such shall not 
exceed the amount provided for such 
equipment unless prior approval has 
been obtained.) 

(4) Purchase of any general-purpose 
equipment, such as office furniture, 
air conditioning, etc., not specifically 
provided for in Appendix A of the 
agreement. 

(5) Incurring costs for items set 
forth in Article A-II(a), during the 
pertinent contract period stated in Ap¬ 
pendix A. in excess of 110 percent of 
the total estimated cost specified in 
Article A-I1I. Charges to DOE for any 
such costs incurred with approval of 
the contracting officer shall also be 
subject to the limitations of Article 
HI. 

(6) Any proposed foreign travel (de¬ 
fined as any travel outside of Canada 
and the United States and its territor¬ 
ies and possessions). 

(7) Expenditures for domestic travel 
in excess of $500, or 125 percent of the 
amount shown in Article A-II (a) for 
such travel, whichever is greater. 

(8) Acquisition of excess personal 
property. 

(9) Such other items as in the judg¬ 
ment of the program office or the 
field office, in specific cases need to be 
separately identified in the agreement. 
(When plant and captial equipment 
funds are provided for the acquisition 
of Government property, the program 


offices may require, in specific cases, 
that such funds shall be used only for 
acquiring the equipment designated in 
the agreement unless prior approval 
has been obtained.) 

(b) The field office will present (in 
any manner considered appropriate) 
all such requests for approval to the 
cognizant program office for consider¬ 
ation, and will issue such authoriza¬ 
tions and modifications under the 
agreement as are necessary and appro¬ 
priate. 

(c) Contractors may be requested by 
the field office to provide such state¬ 
ments of the project's financial and 
program status as are believed neces¬ 
sary for considering requests for ap¬ 
proval. 

§9-4.5112-5 Auditing. 

(a) As a part of the management of 
the research program accomplished 
through the agreements, auditing of 
participating contractors should be 
carried out by the field office adminis¬ 
tering the agreement. The purpose of 
this audit program is to corroborate 
that the participating institutions are 
properly using the funds and personal 
property provided by the agreements, 
and to point up any changes needed in 
the arrangements or in related admin¬ 
istrative requirements in order to fur¬ 
ther the effectiveness of the agree¬ 
ments in accomplishing their intended 
programmatic research purposes. In 
addition to the general objectives 
stated above, the principal specific ob¬ 
jectives in the audits of special re¬ 
search support agreements should be 
to determine: (1) that the amounts as 
submitted in the contractor's certified 
statement are accurate and were in¬ 
curred in connection with the work; 
(2) that satisfactory documentary evi¬ 
dence is available in support of the 
costs incurred; (3) that DOE approval 
was obtained where required; and (4) 
that the proportion of total cost 
charged to DOE is in accordance with 
the percentage stipulated in the agree¬ 
ment. 

(b) The review of special research 
support agreements will be made on a 
selective basis with the selected 
sample including all special research 
support agreements where the con¬ 
tracting officer requested that an 
audit be performed pursuant to the 
provisions of § 9-4.5112-3(b). 

(c) In the event of termination prior 
to the expiration date of a special re¬ 
search support agreement, unless the 
costs incurred by the contractor are 
relatively small or can be otherwise 
adequately corroborated, an audit 
should be made to determine the 
nature of the costs and other relevant 
data for use in arriving at a termina¬ 
tion settlement. 

(d) While audit is not a prerequiste 
to payment under an agreement, the 
contracting officer, before authorizing 


final payment, may request an audit 
to determine whether the charges to 
the contract are proper. If any such 
audits result in findings which may be 
of value to program offices in their de¬ 
terminations regarding selection and 
renewal of research projects, such 
findings should be made available to 
the cognizant program office. 

§9-4.5112-6 Security. 

As a general rule, investigators 
should not need access to classified in¬ 
formation in the conduct of basic re¬ 
search supported or sponsored by 
DOE. When, in the judgment of the 
principal investigator, information is 
developed which should be classified, 
he will notify the DOE field office im¬ 
mediately. When, in the opinion of the 
cognizant program office, the work 
moves into a classified area, prompt 
steps should be taken to notify the 
contractor and the appropriate field 
office. 

Subpart 9-4.52 Foderal Contract Kotoorch 
Contort (FCRCs) 

§ 9-4.5200 Scope. 

This subpart prescribes policies and 
procedures to be followed in contract¬ 
ing with Federal contract research 
centers (FCRCs). 

§ 9-4.5201 Applicability. 

The provisions of this regulation are 
applicable to DOE Headquarters and 
field organizations in the procurement 
of nonpersonal services from Federal 
contract research centers. This policy 
does not apply to the establishment, 
review and termination of federally 
funde d res earch and development cen¬ 
ters (FFRDCs), management and op¬ 
eration of major DOE laboratories and 
production facilities, or to on-site ser¬ 
vice contracts of a continuing nature. 

§ 9-4.5202 Nature of FCRCs. 

(a) Federal contract research centers 
are not-for-profit organizations, estab¬ 
lished to provide scientific, engineer¬ 
ing, and technical analysis services to 
Government agencies. 

(b) The services of FCRCs are uti¬ 
lized by agencies because of needs for 
objectivity, freedom from conflicts of 
interest, intimate familiarity with the 
sponsoring agency's activities and 
needs, a high degree of expertise and 
interdisciplinary capability, and a ca¬ 
pacity to provide a quick response to a 
sponsor’s needs. 

(c) Organizations which compete for 
contracts and subcontracts for hard¬ 
ware manufacture or software produc¬ 
tion are not considered FCRCs for 
purposes of this regulation. 

§ 9-4.5203 Definitions. 

(a) Program planning . Provides as¬ 
sistance (recommendations) in plan¬ 
ning a new or on-going program 


FEDERAL REGISTER, VOL 43, NO. 73—FRIDAY, APRIL 14, 1978 




PROPOSED RULES 


15897 


whereby alternative strategies, budget 
levels and major projects require anal¬ 
ysis and recommended action. 

(b) Systems analysis. Technical and 
economic— provides analysis (recom- 
mindations) to support DOE decision 
makers in arriving at decisions on 
future direction for those energy sys¬ 
tems included in program approval 
documents (PADs) and technical de¬ 
velopment plans. 

(c) Systems engineering. That pro¬ 
cess, for a major system, that analyzes 
all interactions, impacts and contin¬ 
gencies which might arise during the 

life of the system. 

(d) Technical monitoring. Provides 
independent technical monitoring of 
the progress of R&D. Includes early 
warning of potential technical difficul¬ 
ties and cost growth and assesses alter¬ 
natives (recommendations) to meet 
these problems. 

(e) Test and evaluation. Provides in¬ 
dependent, authoritative and objective 
test and evaluation of developing tech¬ 
nologies to augment in-house and lab¬ 
oratory capabilities. 

§9-4.5204 Policy. 

It is DOE policy to make maximum 
practicable use of invitations for bids, 
requests for proposals, program oppor¬ 
tunity notices and program research 
and development announcements in 
order to solicit competitive proposals. 
Because present and future needs 
demand fullest possible use of all re¬ 
sources in exploring alternative energy 
sources and technologies, it is DOE 
policy to permit the use of FCRCs on 
a noncompetitive award basis when 
fully justified, and monitored to 
ensure that the contract is appropri¬ 
ate for such organization. Because 
FCRCs may occupy unique positions 
in their relationships to DOE’S other 
contractors in the performance of 
work under the contract, use of their 
services must conform to the subpart 
of this policy entitled “criteria for use 
of FCRCs.” When the use of an FCRC 
has been justified, procuring organiza¬ 
tions are then required to obtain com¬ 
petition among FCRCs to the extent 
feasible. 

§ 9-4.5205 Criteria for use of FCRCs. 

(a) The following criteria are factors 
which may justify an award of a con¬ 
tract to an FCRC. 

(1) When, in order to avoid a poten¬ 
tial conflict of interest, it is necessary 
to obtain the goods or services from an 
FCRC. 

(2) When it has been determined 
that the FCRC has unique skills, capa¬ 
bilities and experience, and the nature 
of the work involves important DOE 
Projects requiring support limited to 
the areas of program planning, sys¬ 
tems analysis—technical and econom¬ 
ic, systems engineering, technical mon¬ 
itoring and test and evaluation, or 


(3) When there are valid reasons for 
obtaining the required goods or ser¬ 
vices on an urgent basis and these 
goods or services cannot be obtained in 
a timely manner within the Govern¬ 
ment or from any other firm. 

(b) While the foregoing criteria pro¬ 
vide a basis for awarding contracts to 
FCRCs, it is necessary to be continu¬ 
ously aware of these criteria to ensure 
their application and to limit the use 
of FCRCs. Therefore, FCRCs shall not 
be used under the following circum¬ 
stances: 

(1) To perform routine technical, ad¬ 
ministrative or management tasks; 

(2) When the purpose is to provide 
personal services rather than the per¬ 
formance of specific nonpersonal tech¬ 
nical tasks in support of designated 
programs; 

(3) When it will place them in com¬ 
petition with commercial firms, or 
where the nature of the work requires 
the manufacture of hardware or pro¬ 
duction of software; 

(4) When it is determined they are 
performing work for commercial firms 
that might tend to place them in a 
conflict of interest situation; 

(5) When the nature of the work 
does not involve program planning, 
system analysis—technical and eco¬ 
nomic, systems engineering, technical 
monitoring and test and evaluation; 

(6) When it involves the Govern¬ 
ment’s fundamental responsibility for 
decision making; 

(7) When the work involves the day- 
to-day direction of FCRC personnel by 
DOE; 

(8) When the work involves FCRC 
direction of DOE personnel. 

§ 9-4.5206 Procedure. 

(a) This regulation establishes proce¬ 
dures for the submission evaluation 
and selection for award of proposals 
offered by FCRCs to DOE to provide 
services in the area of program plan¬ 
ning, systems analysis—technical and 
economic, systems engineering, techni¬ 
cal monitoring and test and evalua¬ 
tion. When a DOE Headquarters or 
field office considers that the services 
of an FCRC are appropriate, it shall 
prepare a memorandum entitled “Jus¬ 
tification for Use of FCRC” when con¬ 
sidered to be in the nature of support 
services and submit it to the Director 
of Administration or designee for ap¬ 
proval prior to the processing of the 
“justification for non-competitive pro¬ 
curement.” The memorandum, as a 
minimum, shall address the following: 

(1) The criteria for use of FCRCs. 

(2) Dollars, by fiscal year, obligated 
in any current contracts with the 
FCRC. 

(3) Description of all DOE contract 
tasks, including current status, under¬ 
taken since first contract was awarded 
to the FCRC. 

(4) Man-months and dollars, by task, 
for current FCRC contract. 


(5) Estimated length of the proposed 
and any future contract with this 
FCRC. 

(6) Other factors considered of value 
to support the continued or initial use 
of the FCRC. 

(b) Once the “justification for use of 
FCRC” has been approved, it shall be 
returned to the initiating office that is 
responsible for the review, concur¬ 
rences and approval. The initiating 
office shall then prepare a “justifica¬ 
tion for non-competitive procurement” 
which shall be reviewed and approved 
in accordance with DOE-PR 9-3.805- 
51(d). Once the required concurrences 
and approvals have been obtained the 
initiating office can then arrange, 
through the appropriate procurement 
office, for the renegotiation and award 
of a contract to an FCRC. 

5 9-4.5207 Ground rules for contracts with 
FCRCs. 

(a) Fixed fee shall be determined in 
accordance with DOE-PR Subpart 9- 
3.808-51 entitled “Contracts with not- 
for-profit organizations (other than 
educational institutions).” 

(b) Contracts will generally be writ¬ 
ten for no more than a three year 
period and usually funded on an 
annual basis to permit flexibility as to 
whether to proceed wrtth the following 
year. 

(c) It is suggested that 60 days prior 
to the annual funding date, the con¬ 
tractor be required to submit a written 
status report indicating progress to 
date versus planned accomplishments, 
man-years expended to date versus 
planned and an explanation of any 
variations. This report shall be submit¬ 
ted to the program office with an in¬ 
formation copy to the Director of Pro¬ 
curement and Contracts Management 
or designee. 

Subpart 9-4.53 Ratolutlon of Moaturomon» 

Differences Concerning Source and Special 

Nuclear Material Transfers 

$ 9-4.5300 Source and special nuclear ma¬ 
terial transfers. 

This subpart describes principles re¬ 
garding the resolution of measure¬ 
ment differences which should be used 
as guides in the preparation of con¬ 
tracts or other agreements by DOE in 
which monetary payments or credits 
depend on the quantity and quality of 
source and special nuclear material. 

§ 9-4.5301 Contract, lease, or agreement. 

(a) Every such contract or agree¬ 
ment should contain a: 

(1) Description of the material to be 
transferred; 

(2) Provision specifying the method 
by which the quantity and quality are 
to be measured and reported; 

(3) Provision specifying the proce¬ 
dures to be used in resolving any dif¬ 
ferences arising as a result of such 
measurements; 
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(4) Provision providing for the use of 
an umpire to settle unresolved differ¬ 
ences in the analytical samples; and 

(5) Provision specifying in detail 
which party shall bear the costs of re¬ 
solving a difference and what consti¬ 
tutes such costs. 

(b) The provisions providing for res¬ 
olution of measurement differences 
must be such that resolution is always 
accomplished while at the same time 
minimizing any advantage one party 
must have over the other. 

Subpart 9-4.54 Contracts and Subcontract* 
Utilizing Special Nuclear Material 

$ 9-4.5400 Scope. 

This subpart sets forth policies for 
furnishing special nuclear material, 
for fabricating end items using special 
nuclear material, and for conversion 
or scrap recovery of special nuclear 
materials. 

$ 9-4.5401 Defintition. 

For purpose of this subpart, special 
nuclear material means “uranium en- 
triched in the isotope U ,M . U w and 
plutonium other than PU*”. M 

§ 9-4.5402 Policies. 

(a) Special nuclear material will be 
furnished by DOE for use under fixed- 
price contracts and subcontracts, at 
any tier, which call for the production 
of special nuclear products, including 
fabrication and conversion, for Gov¬ 
ernment use. (The contractor or sub¬ 
contractor must have the appropriate 
license or licenses to receive the spe¬ 
cial nuclear material. The Nuclear 
Regulatory Commission is the licens¬ 
ing agency.) 

(b) Contracts and subcontracts for 
fabrication of end items using special 
nuclear material generally shall be of 
the fixed-price type. Cost-type con¬ 
tracts or subcontracts for fabrication 
shall be used only with the approval of 
the head of the procuring activity, and 
this approval authority shall not be 
redelegated. 

(c) Contracts and subcontracts for 
conversion of scrap recovery of special 
nuclear material shall be of a fixed- 
price type except as otherwise ap¬ 
proved by the senior procurement offi¬ 
cial, Headquarters, or the head of the 
procuring activity. 

Subpart 9-4.55—Multiyaor Procurement 

% 

§9-4.5500 Scope. 

(a) This subpart sets forth policies 
and procedures applicable to competi¬ 
tive procurements on a fixed-price 
basis for known requirements of sup¬ 
plies or services over a multiyear 
period when the total funds required 
are not available for the entire pro¬ 
curement at the time the procurement 
contract is executed. This subpart 
does not apply to long-term contracts 


which are fully obligated at the time 
of execution, or which are otherwise 
specifically authorized by law (e.g., 
section 161u. of the Atomic Energy 
Act of 1954, as amended). 

(b) The policy in § 9-4.5502 shall be 
applied to cost-type contractor pro¬ 
curements. 

§ 9-4.5501 Description of multiyear proce¬ 
dure. 

(a) Multiyear procurement is a 
method for competitive contracting 
for known requirements for supplies 
or services, in quantities and total cost 
not in excess of planned requirements 
for five years set forth in approved 
DOE programs, even though the total 
funds ultimately to be obligated by 
the contract are not available to the 
contracting officer at the time of en¬ 
tering into the contract. Under this 
method, contract quantities are bud¬ 
geted for and financed in accordance 
with the program year for which each 
quantity is authorized. This procedure 
provides for solicitation of prices based 
either on award of the current one- 
year program quantity only, or in the 
alternative, on the total multiyear 
quantities. Award is made on whichev¬ 
er of «these two alternative bases re¬ 
flects the lowest unit prices to the 
Government. If award is made on the 
multiyear basis, funds are obligated 
only for the first year's quantity, with 
succeeding years' contract quantities 
funded annually thereafter. In the 
event funds are not made available to 
support one or more succeeding years’ 
quantities, cancellation is effected. 
The contractor is protected against 
loss resulting from cancellation by 
contract provisions allowing reim¬ 
bursement of unrecovered nonrecur¬ 
ring costs considered in pricing the 
items subsequently cancelled. 

(b) Under this procedure: 

(1) Nonrecurring costs are distribut¬ 
ed over a larger number of units, thus 
narrowing any price advantage of a 
firm already in production; 

(2) There is a greater assurance of 
depreciation recovery for capital in¬ 
vestment; and 

(3) The competitive base is broad¬ 
ened with better prospects for lower 
prices, where firms otherwise might be 
unwilling or unable to compete. 

§9-4.5502 Policy. 

(a) The multiyear procurement 
method is to be used to the maximum 
extent consistent with the require¬ 
ments of this subpart in order to: stim¬ 
ulate maximum realistic competition 
by minimizing competitive disadvan¬ 
tage or disinterest in procurements in¬ 
volving, at least initially, substantial 
startup costs or make-ready expense; 
or obtain lower prices in those pro¬ 
curements which provide opportunity 
for substantial cost savings and other 
advantages through assurance of con¬ 


tinuity of production or service over 
longer periods of time. 

(b) The multiyear procurement 
method shall not be used. 

(1) If funds covering the procure¬ 
ment are limited by statute for obliga¬ 
tion during the fiscal year in which 
the procurement contract is executed; 

(2) When the supply or service being 
procured is regularly produced or pro¬ 
vided and offered for sale in substan¬ 
tial quantities in a commercial market 
reasonably available; 

(3) For quantities in excess of the 
planned requirements set forth in, or 
in support of, current approved DOE 
program and financial plans or for pe¬ 
riods in excess of five years; or 

(4) When any one of the criteria set 
forth in § 9-4.5503 is not present. 

(c) In any multiyear procurement, it 
is DOE policy to consider the desir¬ 
ability of obtaining options to renew 
the contract for reasonable periods at 
prices not to include any nonrecurring 
costs such as charges for plant and 
equipment already amortized. In addi¬ 
tion. where a multiyear procurement 
involves an intitial investment in plant 
and equipment which will constitute 
an appreciable portion of the cost of 
contract performance, it is DOE policy 
to consider the desirability of reserv¬ 
ing the right, upon payment of the un¬ 
amortized portion of the plant or 
equipment, to take title thereto under 
appropriate circumstances. 

§9-4.5503 Criteria for use of multiyear 
procurement. 

All of the following criteria must be 
met in order to procure on a multiyear 
basis: 

(a) Reduced unit prices can be rea¬ 
sonably anticipated over successive 
annual procurements by reason of 
elimination or reduction of repetitive 
startup costs or contingent expense, 
including such costs or expenses as 
preproduction engineering, special 
equipment or tooling, plant rearrange¬ 
ment, and assembly, training, or trans¬ 
portation of a specialized work force; 

(b) There is reasonable expectation 
that effective competition can be ob¬ 
tained; 

(c) There are known requirements 
for the supplies or services to be pro¬ 
cured. and relatively stable production 
or service can be reasonably anticipat¬ 
ed throughout the multiyear period; 

<d) The design and specifications of 
the item or the character of the ser¬ 
vice are expected to remain relatively 
stable for the multiyear periods; and 

(e) The items being procured are not 
regularly manufactured and offered 
for sale in substantial quantities in the 
commercial market, except that (1> 
when quantities to be procured by the 
Government represent a substantial 
portion of the total market and would 
require special manufacturing runs for 
all or substantially all of the Govern- 
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ment’s requirements and (2) signifi¬ 
cant cost savings would result from 
multi-year procurement. 

§ 9-4.5504 Exceptions. 

Exception, by reason of some over¬ 
riding consideration, from any limita¬ 
tion set forth in 5 9-4.5502 or from any 
of the criteria set forth in 5 9-4.5503 
shall not be made unless approved by 
the senior procurement official. Head¬ 
quarters. 

§ 9-4.5505 Method of solicitation. 

Formal advertising, including two- 
step formal advertising, is the pre¬ 
ferred method for use in multiyear 
procurement. In cases where the 
period of production is such that a 
contingency for labor and material 
costs is likely otherw ise to be included 
in the multiyear contract price, the 
contracting officer should normally 
use a provision for price escalation. 

§ 9-4.5506 Procedure to be followed in 
multiyear procurement 

Solicitations shall include the infor¬ 
mation described in the following 
paragraphs, as appropriate. 

§ 9-4.5506-1 Requirements. 

State the requirements, separately 
identified by bid or proposal item In 
the schedule, for (a) the first program 
year; and (b) the multiyear procure¬ 
ment including the quantities for each 
program year thereunder. 

§ 9-4.5506-2 Previous competition. 

When previous production procure¬ 
ments of the item have been made 
with competition: 

(a) Include a provision that a price 
may be submitted for the total re¬ 
quirements for the first program year, 
or for the total multiyear require¬ 
ments, or both; 

(b) When competition in future pro¬ 
curements of the items would be im¬ 
practicable after award of a contract 
covering the first program year quan¬ 
tity alone, and the head of the procur¬ 
ing activity determines that, in order 
to eliminate the posslbiltiy of a first 
program year “buy-in," these provi¬ 
sions will be in the best. interests of 
the Government, include provisions 
that a price may be submitted only for 
the total multiyear quantity and that 
prices on a single-year basis will not be 
considered for any purpose; or 

( c) A provision that if only one re¬ 
sponsive offer on the multiyear re- 
Quirement is received from responsible 
offeror, the Government reserves the 
nght to cancel the solicitation and re¬ 
solicit on a oneyear basis by w’hatever 
Procedures are then appropriate. 

§ 9-4.5506-3 No previous competition. 

When there has been no previous 
^tition for the production of the 


(a) Include provisions that a price 
must be submitted for the total re¬ 
quirements of the first program year, 
that a price may be submitted for the 
total multiyear quantity, or that a bid 
or offer on the multiyear quantity 
only will be condidered nonresponsive; 
and a provision that if only one re¬ 
sponsive bid or offer on the multiyear 
requirements is received from a re¬ 
sponsible bidder or offeror, the Gov¬ 
ernment reserves the right to disre¬ 
gard the bid or offer on the multiyear 
quantity and to make an award only 
for the first program year require¬ 
ments; 

(b) When competition in future pro¬ 
curements of the items would be im¬ 
practical after aw f ard of a contract cov¬ 
ering the first program year quantity 
alone, and the head of the procuring 
activity determines that. In order to 
eliminate the possibility of a first pro¬ 
gram year “buy-in, M these provisions 
will be in the best interest of the Gov¬ 
ernment, include provisions that a 
price may be submitted only for the 
total multiyear quantity and that 
prices on a single-year basis will not be 
considered for any purpose; or 

(c) A provision that if only one re¬ 
sponsive bid or offer on the multiyear 
requirements is received from a re¬ 
sponsible bidder or offeror, the Gov¬ 
ernment reserves the right to cancel 
the solicitation and resolicit on a 
single-year basis by whatever proce¬ 
dures are then appropriate. 

§ 9-4.5506-4 Pricing-unit price. 

Include a provision that the unit 
price of each item or service in the 
multiyear requirement shall be the 
same for all years included therein 
and that the portion of the cost of any 
plant and capital equipment amortized 
as a cost of performance should not 
exceed the ratio between the period of 
performance and the anticipated 
useful commercial life of such plant or 
equipment. 

$ 9-4.5506-5 Comparison criteria. 

Provide criteria for comparing the 
lowest evaluated submission on the 
first program year's requirement 
against the lowest evaluated submis¬ 
sion on the multiyear requirements. 

§ 9-4.5506-6 Single year and/or multiyear 
award. 

When the solicitation permits bids 
or offers on either the first program 
year requirements or the multiyear re¬ 
quirements, or both, include a provi¬ 
sion that in the event the Government 
determines prior to award that only 
the first program year quantities are 
actually required, the Government 
may evaluate bids or offers on the 
first program year requirements. 

§ 9-4.5506-7 Cancellation ceiling. 

Include a provision indicating 
whether or not cancellation ceilings 


are applicable to the multiyear pro¬ 
curement and, if appropriate, a provi¬ 
sion setting forth a separate cancella¬ 
tion ceiling (on a percentage basis) ap¬ 
plicable to each year subject to cancel¬ 
lation. 

§ 9-4.5506-8 Schedule provision. 

Include a provision directing atten¬ 
tion to the multiyear features of the 
solicitation, and to: 

(a) the limitation of price and con¬ 
tractor performance clause which 
limits the payment obligation of the 
Government to the requirements of 
the first program year and to those of 
such succeeding program years as may 
be funded by the Government: 

(b) the cancellation clause which 
allows the Government to cancel, by a 
specified date or within a specified 
period, all remaining program years; 
and 

(c) the cancellation ceiling set forth 
in the schedule. 

§ 9-4.5506-9 Quantity Obligation. 

Include a statement that award will 
not be made on less than the quantity 
stated as the first program year re¬ 
quirements. 

§ 1.5507 Establishment and revision of 
cancellation ceilings. 

(a) The term “cancellation" as used 
in multiyear procurement refers only 
to the cancellation of the total re¬ 
quirements of all remaining program 
years. Such cancellation results from 
notification from the contracting offi¬ 
cer to the contractor of nonavailability 
of funds for contract performance for 
any subsequent program year, or fail¬ 
ure of the contracting officer to notify 
the contractor that funds have been 
made available for performance of the 
succeeding program year’s require¬ 
ment. For each program year except 
the last, the contracting officer shall 
establish a cancellation ceiling applica¬ 
ble to the remaining program years 
which are subject to cancellation. Can¬ 
cellation ceilings will be lower for each 
succeeding program year in that such 
ceilings must exclude all amounts allo¬ 
cable to items included in prior pro¬ 
gram years. Such ceilings shall be ex¬ 
pressed in the schedule and shall 
apply to all bidders alike. The reduc¬ 
tion in the cancellation ceilings per¬ 
centage for each program year shall 
be in direct proportion to the reduc¬ 
tion in the quantity remaining subject 
to cancellation. For example, if the 
total nonrecurring costs are estimated 
at 10 percent of the total multiyear 
price and program year quantities for 
five years are 30, 30, 20, 10. and 10, the 
cancellation percentage after deduct¬ 
ing 3 percent for the first program 
year, would be 7 percent, 4 percent, 2 
percent, and 1 percent of the total 
multiyear price applicable to the 
second, third, fourth, and fifth pro- 
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gram years, respectively. In determin¬ 
ing cancellation ceilings, the contract¬ 
ing officer must estimate reasonable 
preproduction, labor learning, and 
other nonrecurring costs, to be in¬ 
curred by an “average” prime or sub¬ 
contractor which would be applicable 
to and which normally would be amor¬ 
tized in all items to be furnished under 
the multiyear requirements. They in¬ 
clude such costs as plant rearrange¬ 
ment. initial spoilage, pilot runs, and 
unrealized labor learning. They shall 
not include any costs of labor or mate¬ 
rials, or other expenses, (except as in¬ 
dicated above) which might be in¬ 
curred for production of the items sub¬ 
ject to cancellation for each program 
year. The total estimate must then be 
compared with the base estimate of 
the procurement cost to arrive at a 
reasonable percentage figure. To per¬ 
form this calculation, it is essential 
that the contracting officer obtain in- 
house engineering cost estimates 
which will identify the detailed recur¬ 
ring and nonrecurring costs, and indi¬ 
cate labor learning implications. Can¬ 
cellation dates for each program year's 
requirements shall be established with 
due regard for production lead time 
and the date by which funding there¬ 
for can reasonably be accomplished. 

(b) Original cancellation ceilings 
may be revised if information devel¬ 
oped after issuance of a solicitation 
discloses that such ceilings are not re¬ 
alistic. In the case of formal advertis¬ 
ing, such changes shall be by amend¬ 
ment of the invitation for bids prior to 
bid opening. In two-step formal adver¬ 
tising, discussion conducted during the 
first step may indicate the need for re¬ 
vised ceilings in step two. Negotiations 
with offerors in a negotiated procure¬ 
ment may provide information requir¬ 
ing a change in cancellation ceilings 
for all offerors, prior to final negotia¬ 
tion and contract award. In order to 
assure that all interested sources of 
supply are thoroughly aware of how 
multiyear procurement is accom¬ 
plished, use of presolicitation or 
prebid conferences may be advisable. 
During such conferences the contract¬ 
ing officer should ascertain whether 
escalation provisions are appropriate 
and whether the propsed cancellation 
ceiling is adequate. 

§4.5508 Funds obligation—contingent li¬ 
abilities. 

For each program year’s require¬ 
ment, funds shall be obligated to cover 
the quantities to be delivered thereun¬ 
der. 

§ 4.5509 Payment for cancellation. 

In the event of a cancellation, the 
contractor is entitled to payment as 
consideration therefor in accordance 
with the terms of the cancellation 
clause in an amount not to exceed the 
cancellation ceiling. 


§4.5510 Schedule provision limiting pay¬ 
ment obligation. 

The schedule shall contain a provi¬ 
sion limiting the payment obligation 
of the Government to a monetary 
amount therein described as being 
available for contract performance. 
Such amount for the first program 
year's requirements shall be inserted 
by the contracting officer upon award 
of the contract and shall be modified 
for successive program years upon 
availability of funds for such years. 

§ 4.5511 Termination for convenience. 

In the event of a total termination 
for the convenience of the Govern¬ 
ment, including items subject to can¬ 
cellation, the Government’s obligation 
shall not exceed the amount set forth 
in the schedule as available for con¬ 
tract performance, plus the applicable 
amount established as the cancellation 
ceiling. 

§ 4.5512 Evaluation. 

(a) Evaluation of offers in a mul¬ 
tiyear procurement involves not only 
the determination of the lowest over¬ 
all evaluated cost to the Government 
for both alternatives, the multiyear 
procurement and the first program 
year’s procurement; it also involves 
the comparison of the cost of buying 
the total requirement under a mul¬ 
tiyear procurement with cost of 
buying the total requirement in 
successive independent procurements. 
All the factors to be considered for the 
various evaluations involved shall be 
set forth in the solicitation. 

(b) In the event the Government de¬ 
termines, prior to award, that only the 
first program year's quantities are ac¬ 
tually required, the procurement will 
no longer be evaluated on a multiyear 
basis if the solicitation permits bids 
and offers on either the first program 
year requirements or the multiyear re¬ 
quirements or both, only bids or offers 
on the first program year require¬ 
ments will be evaluated. If the solicita¬ 
tion does not permit the submission of 
prices on a single-year basis, the single 
year requirement will be resolicitated. 

(c) The cancellation ceiling shall not 
be a factor for valuation. Unless Gov¬ 
ernment administrative costs incident 
to annual procurement methods and 
contract administration can be reason¬ 
ably established and supported, they 
shall not be used as a factor for evalu¬ 
ation. When administrative costs are 
to be used in evaluation the dollar 
amount to be used shall be stated in 
the solicitation. 

(d) Delivery destinations may be un¬ 
known for certain quantities due to 
the extended duration of contract per¬ 
formance. In such cases, destinations 
shall be developed on the basis of best 
estimates; a definite place or places 
shall be designated in the solicitation 
as the point to which transportation 


costs will be computed (but only for 
the purpose of evaluating bids or pro- 
posals); and the solicitation shall con¬ 
tain the notice required by FPR l- 
19.202-7. 

(e) When Government production 
and research property is provided, the 
use of such property may be on a rent- 
free basis. In this event, the solicita¬ 
tion shall set forth a detailed descrip¬ 
tion of the procedure to be followed 
and the factors to be considered for 
the elimination of competitive advan¬ 
tage. The amount added for evalua¬ 
tion to each offeror’s unit price for the 
first program year requirement shall 
also be added to his unit price for the 
multiyear requirements. 

(f) When the solicitation requires 
the submission of prices on the first 
program year’s requirements, bids or 
offers which submit prices on the mul¬ 
tiyear requirements only shall be re¬ 
jected as nonresponsive. 

(g) When the solicitation provides 
for submission of prices only for the 
total multiyear quantity, submission 
of prices for the single-year quantity 
will be disregarded for any purpose 
but will not render the bid or offer 
nonresponsJve as to any alternate mul¬ 
tiyear submission by the same bidder 
or offeror. 

(h) To determine the lowest evaluat¬ 
ed unit price, compare the lowest eval¬ 
uated bid or offer on the first program 
year alternative against the lowest 
evaluated bid or offer on a multiyear 
alternative as follows: 

(1) Multiply the evaluated unit price 
for each item of the lowest evaluated 
bid or offer on the first program year 
alternative times the total number of 
units of that item required by the mul¬ 
tiyear alternative, and then 

(2) Take the sum of these products 
for all the items, plus the dollar 
amount of any administrative costs of 
the Government which are to be used 
in the evaluation, and finally 

(3) Compare this result against the 
total evaluated price of the lowest bid 
or offer on the multiyear alternative. 

§9-4.5513 Award. 

Award shall be made to that respon¬ 
sible offeror whose offer, conforming 
to the solicitation, will be most advan¬ 
tageous to the Government, price and 
other factors considered. In no event 
shall award be made at an unreason¬ 
able price. 

§9-4.5514 Special clauses for use in mul¬ 
tiyear contracts. 

All multiyear awards made under 
the multiyear procurement method 
described herein shall contain the 
clauses set forth in § 9-7. 
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Subport 9-4.56 Contract* for Support Sorvico* 

[ Roiorvod ] 

Subpart 9-4.57 Program Opportunity Notico* 
for Commordal Demonstration*. 

§9-4.5700 Scope. 

This subpart establishes procedures 
for the submission, evaluation, and se¬ 
lection of competitive concept propos¬ 
als offered in response to program op¬ 
portunity notices (PONs) issued by 
DOE to accelerate the demonstration 
of the technical feasibility and com¬ 
mercial application of all potentially 
beneficial nonnuclear energy sources 
and utilization technologies. 

§ 9-4.5701 Applicability. 

This subpart applies to demostra- 
tions performed by individuals, educa¬ 
tional institutions, other not-for-profit 
or non-profit organizations, and com¬ 
mercial or industrial organizations, or 
other private entities, or by any public 
entities, including state and local gov¬ 
ernment, but not other Federal agen¬ 
cies. For purposes of this subpare, 
commercial demonstration projects in¬ 
clude pilot plants demonstrating tech¬ 
nological advances and field demon¬ 
strations of new methods and proce¬ 
dures. and demonstration of prototype 
commercial applications for the explo¬ 
ration, development, production, 
transportation, conversion, and utiliza¬ 
tion of energy resources. 

§9-4.5702 Policy. 

§9-4.5702-1 General. 

(a) It is DOE’s intent to encourage 
the submission of proposals to acceler¬ 
ate the demonstration of the techni¬ 
cal, operational, economic, and com¬ 
mercial feasibility and environmental 
acceptability of particular energy 
technologies, systems, subsystems, and 
components. Program opportunity no¬ 
tices will be used to provide informa¬ 
tion concerning scientific and techno¬ 
logical areas encompassed by DOE’s 
program. DOE shall, from time to 
time, issue program opportunity no¬ 
tices for proposals for demonstrations 
of various forms of non-nuclear energy 
and technology utilization. 

<b) Synopsis of the notice shall be 
published in the Commerce Business 
Daily prior to or concurrent with re¬ 
lease. In addition, the notice shall be 
circulated directly to potentially inter¬ 
ested individuals, private and public 
entttites (excluding Federal agencies) 
and associations thereof to the m&xi- 
extent feasible. Special attention 
m this regard should be given to small 
business concerns to insure that they 
are given every opportunity to partici¬ 
pate in such procurements. Consider¬ 
ation should be given to distributing 
:, ne announcement to all eligible enti¬ 
ties which, during the preceding two 
have expressed an interest in 
Participating in, or entering into ar¬ 


rangements for, commerical demon¬ 
stration In the particular energy field. 

§ 9-4.5702-2 Determination to use and ap¬ 
proval of content. 

(a) Determination to use. 

(1) Before the PON is selected by 
the program office as the appropriate 
solicitation procedure, a written pro¬ 
gram determination shall be made to 
show that the conditions in 5 9-4.5702- 
3 exist to support the conclusion that 
the use of the PON procedure is both 
necessary and appropriate. The deter¬ 
mination must not be merely conclu- 
sory but shall be supported by specific 
facts and explanations. 

(2) The senior program official or 
designee may approve the determina¬ 
tion with the prior concurrence of the 
designee of the senior procurement of¬ 
ficial, Headquarters. 

(3) The approved determination 
shall accompany the PON file through 
the preparation, concurrence, approv¬ 
al, and issuance phases. 

(b) Approval of content. 

(1) When the dollar amounts are less 
than SEB level a PON may be origi¬ 
nated at whatever level is consistent 
with the program objectives estab¬ 
lished by the senior program official. 

(2) When a source evaluation board 
is not required, notices may be ap¬ 
proved by the senior program official 
or designee after prior concurrence by 
the designee of the senior procure¬ 
ment official. Headquarters, and 
Counsel. 

(3) When a SEB is required, notices 
shall be reviewed and approved by the 
SEB after prior concurrence by the 
designee of the senior procurement of¬ 
ficial, Headquarters, Counsel, and the 
senior program official or designee. 

(4) All PONs will be issued by the 
cognizant head of the procuring activ¬ 
ity or designee. 

§ 9-4.5702-3 Federal support criteria. 

In determining the appropriateness 
of DOE involvement through the PON 
mechanism in any particular area of 
demonstration activity consideration 
shall be given to the extent to which 
the proposed undertaking meets Fed¬ 
eral support criteria including, but not 
limited to. the following: 

(a) the urgency of public need for 
the potential results of the research, 
development, or demonstration effort 
is high, and it is unlikely that similar 
results would be achieved in a timely 
manner In the absence of Federal as¬ 
sistance; 

(b) the potential opportunities for 
non-Federal Interests to recapture the 
investment in the undertaking 
through the normal commercial utili¬ 
zation of proprietary knowledge 
appear inadequate to encourage timely 
results; 

(c) the extent of the problems treat¬ 
ed and the objectives sought by the 


undertaking are national or wide¬ 
spread In their significance; 

(d) the opportunities to induce non- 
Federal support of the undertaking 
through regulatory actions, end-use 
controls, tax and price incentives, 
public education, or other alternatives 
to direct Federal financial assistance 
are limited; 

(e) the degree of risk of loss of in¬ 
vestment inherent in the research is 
high, and the availability of risk cap¬ 
ital to the non-Federal entities which 
might otherwise engage in the field of 
the research is inadequate for the 
timely development of the technology; 

(f) the magnitude of the investment 
appears to exceed the financial capa¬ 
bilities of potential non-Federal par¬ 
ticipants in the research to support ef¬ 
fective efforts; 

(g) the research, development, and 
application objectives anticipated by 
the activities or facilities proposed; 

(h) the economic, environmental, 
and societal significance which a suc¬ 
cessful demonstration may have for 
the national fuels and energy system; 
and 

(i) the availability of non-Federal 
participants to construct and operate 
the facilities or perform the activities 
associated with the proposal and to 
contribute to the financing of the pro¬ 
posal. 

§ 9-4.5702-4 Information to be included in 
program opportunity notices. 

Each program o port unity notice 
shall include: 

(a) the goal of the intended demon¬ 
stration effort; 

(b) a time schedule for submission 
of, and action on, proposals: 

(c) evaluation criteria, including an 
indication, when determined practica¬ 
ble to do so, of the approximate cost 
and time duration contemplated for 
individual projects resulting from the 
notice; 

(d) program policy factors; 

(e) an indication that additional in¬ 
formation, consistent with the overall 
concepts and approaches developed in 
the proposal, may be required regard¬ 
ing the statement of work and the pro¬ 
posed budget (e.g., a notice that a de¬ 
tailed cost breakdown may be required 
from the proposers being considered); 

(f) such other information, terms, or 
conditions that shall apply to the pra- 
ticular program opportunity notices; 

(g) place for and manner of submis¬ 
sion; and, 

(h) a late proposal provision (see 
FPR 1-3.802-1). 

§ 9-4.5702-5 Information to be provided in 
proposals offered pursuant to program 
opportunity notices. 

All proposals should be specific and, 
as a minimum, include the informa¬ 
tion set forth below: 

(a) name and address of the 
entity(ies) submitting the proposal; 
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(b) date of preparation of submis¬ 
sion; 

<c) type of entity(ies) (public, includ¬ 
ing state and local governments, and 
private, including profit and nonprofit 
organizations and educational institu¬ 
tions); 

(d) concise title and abstract of the 
proposed demonstration project for 
which assistance or participation is 
being sought; 

(e) an outline and discussion of the 
proposed demonstration which shall if 
applicable and to the extent possible, 
specifically address and reference the 
evaluation criteria and include: 

(1) Specification of the technology; 

(2) Proposed statement of work to be 
performed; 

(3) Description of prior pilot plant 
operating experience with the technol¬ 
ogy; 

(4) Preliminary design of the demon¬ 
stration plant; 

(5) Time tables containing proposed 
construction or fabrication and instal¬ 
lation and operation plans; 

(6) Budget-type estimates of con¬ 
struction or fabrication and operating 
costs; 

(7) Description and proof of title to 
land for proposed site, natural re¬ 
sources, electrictiy and water supply, 
and logistical information related to 
access to raw materials to construct 
and operate the plant and dispose of 
salable products from the plant; 

(8) Assessment of the environmental 
impact of the proposed plant and 
plans for disposal of wastes resulting 
from the operation of the plant; 

(9) Plans for commercial use of the 
technology if the demonstration is 
successful; 

(10) Plans for continued use of the 
plant if the demonstration is success¬ 
ful; 

(11) Plans for dismantling of the 
plant if the demonstration is unsuc¬ 
cessful or otherwise abandoned; 

(12) Form and amount of assistance 
or participation being sought; 

(13) Form and amount of funding, or 
other contribution to be provided by 
the proposer, including proposed dis¬ 
position of revenues generated; and, 

(14) The extent to which the pro¬ 
posed expenditures would constitute 
permanent (non-severable) improve¬ 
ment to property now owned by the 
Govenment; and proposed plans for 
the disposal (through acquisition by 
the offeror or otherwise) of any such 
improvements. 

The information called for under this 
section relates primarily to a demonsr- 
tation project involving the construc¬ 
tion and operation of a “plant.” In in¬ 
stances where the proposed project 
concerns a demonstration that does 
not involve a plant (for example, the 
demonstration of a process, apparatus, 
or device), the program opportunity 
notice shall state what additional in¬ 
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formation is to be submitted with the 
proposal; 

(f) Names of the key personnel to be 
involved, brief biographical informa¬ 
tion, including relevant experience; 

(g) A current financial statement; 

(h) Period for which proposal is 
valid; 

(i) Names and telephone numbers of 
proposer's primary business and tech¬ 
nical personnel who DOE may contact 
during evaluation or negotiation; 

(j) Each proposal containing techni¬ 
cal data or proprietary or business 
confidential information, which the 
proposer intends to be used by DOE 
for evaluation purposes only, should 
be marked on the cover sheet with the 
legend prescribed in § 9-3.150-4; and 

(k) Signature and title of an official 
of the proposing organization autho¬ 
rized to contractually obligate such or¬ 
ganization. 

§ 9-4.5703 Assistance and participation. 

§ 9-4.5703-1 Forms of assistance and par¬ 
ticipation. 

In providing for demonstation, DOE 
may utilize various forms of Federal 
assistance and participation. These in¬ 
clude but are not limited to: 

(a) Contracts; 

(b) Grants; 

(c) Loans; 

(d) Incentives. Including financial 
awards, to individual inventors; 

(e) Joint Federal-industry demon¬ 
stration corporation; 

(f) Federal purchase(s) or guaran¬ 
teed price of the products of the dem¬ 
onstration project; and 

(g) Cooperative agreements. 

A program opportunity notice may 
highlight a particular iorm(s) of assis¬ 
tance or participation deemed most 
suitable to a proposed demonstration 
or, when justified, limit consideration 
of assistance or participation to a par¬ 
ticular form(s). 

§ 9-4.5703-2 Cost participation. 

The provisions contained in Subpart 
9-4.59 outlining DOE’s cost participa¬ 
tion policy shall apply to proposals 
hereunder. 

§ 9-4.5704 Method and criteria for evalua¬ 
tion and selection. 

(a) General policy. 

(l) Information contained in propos¬ 
als offered in response to PONs shall 
be handeled in accordance with the 
policies and procedures set forth in 
§9-3.150 pertaining to the marking 
and handling of proprietary data and 
privileged business information. 

(2) Late proposals, modifications of 
proposals, and withdrawals of propos¬ 
als shall be handled in accordance 
with FPR 1-3.802-1. 

(b) Selection. 

(1) When any individual proposal, 
together with later phases of the same 


project, is estimated to meet the SEB 
dollar threshold, comprehensive evalu¬ 
ation shall be conducted by a specially 
constituted board which shall follow 
procedures and documentation re¬ 
quirements of the SEB Handbook 
modified as appropriate to conform to 
the solicitation process as set forth 
herein. 

(2) When no individual proposal is 
expected to meet the SEB dollar 
threshold, proposals submitted in re¬ 
sponse to a PON will be evaluated by a 
panel which shall be appointed by the 
cognizant program office. The panel 
will be composed of program office 
and other personnel, including repre¬ 
sentatives of Procurement and Coun¬ 
sel, and, as deemed appropriate by the 
appointing official, supplemented by 
personnel from other Government 
agencies. The representative of Coun¬ 
sel will be a nonvoting member of the 
panel. Personnel from DOE prime 
management or operating contractors 
may be used as advisors to the panel 
when their services are necessary and 
available. Care is to be taken in the se¬ 
lection of these personnel so as to 
avoid any actual or apparent conflicts 
of interest. 

(c) Evaluation criteria. The evalua¬ 
tion criteria shall be specified in the 
notice. The criteria below, to the 
extent applicable, as well as any addi¬ 
tional criteria stated in the program 
opportunity notice, shall be consid¬ 
ered: 

(1) The overall technical feasibility 
of the proposed effort; 

(2) The contribution which the pro¬ 
posed effort in expected to make to 
DOE in carrying out its program re¬ 
sponsibilities, including, but not limit¬ 
ed to solving energy extraction and 
storage, transportation, conversion, 
waste utilization, and conservation 
problems; 

(3) The capabilities, related experi¬ 
ence, facilities, instrumentation, or 
techniques which the proposer pos¬ 
sesses and offers, and which are con¬ 
sidered to be integral factors for 
achieving the objective(s) of the pro¬ 
posal; 

(4) The qualifications, capabilities, 
and experience of the proposed key 
personnel; 

(5) The ability of the proposer to 
furnish necessary financial support; 

(6) The proposed cooperative ar¬ 
rangement agreements among the par¬ 
ticipants. and form of management of 
the activities; and, 

(7) Plans for involvement of the 
small business community. 

(d) Program policy factors..Program 
policy factors are those factors which, 
while not appropriate indicators of a 
proposal’s individual merit (e.g., tech¬ 
nical excellence, proposer's ability, 
cost, etc.), are relevant and essential to 
the process of choosing which of th e 
proposals received and scored will. 
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taken together, best achieve the pro¬ 
gram objectives. All such factors, to 
the degree it is practicable to do so, 
shall be specified in the notice so as to 
notify proposers that factors which 
are essentially beyond their control 
will affect the selection process. The 
following are examples of possible pro¬ 
gram policy factors: 

(1) It is desirable, because of the 
nature of the energy source, the type 
of projects envisioned, or limitations 
of past efforts, to select for award or 
support a group of demonstration pro¬ 
jects with a broad of specific geo¬ 
graphic distribution; 

(2) It is desirable to select for award 
or support projects from diverse types 
and sizes of proposing organizations; 

(3) It is desirable to select for awrard 
or support a group of projects which 
represent a diversity of methods, ap¬ 
proaches. applications, or kinds of 
work; or 

(4) It is desirable due to the nature 
of certain projects or proposing orga¬ 
nizations to select for award or sup¬ 
port duplicative or complementary ef¬ 
forts or projects. 

<e) Selection officals. The selection 
official will be the senior program offi¬ 
cial when the estimated value of any 
individual proposal, together with 
later phases of the project, is expected 
to be greater than the $5 million level 
required in an SEB, unless otherwise 
designated by the head of the agency. 
If the value of any individual proposal 
is not expected to exceed the level re¬ 
quired by an SEB the selection official 
may be either the Senior program offi¬ 
cial or designee. 

(f) Intermediate evaluation. Prior to 
making a comprehensive evaluation of 
a proposal, the SEB, or the receiving 
office when an SEB is not required, 
shall determine that it: 

(1) Contains sufficient technical, 
cost, and other required information 
to enable comprehensive evaluation; 
and 

(2) Has been signed by a responsible 
official of the proposing organization 
or a person authorized to obligate 
such organizations. 

If the proposal does not meet these re¬ 
quirements, a comprehensive evalua¬ 
tion shall not be made. In such a case 
a prompt reply shall be sent to the 
proposer, indicating the reason(s) for 
its not being selected for award or sup¬ 
port under the PON. 

<g) Comprehensive evaluation. The 
basic task in the evaluation and selec¬ 
tion of proposals for award or support 
is to assess their relative merit in 
order to determine which of them 
°ffer the greatest likelihood for 
achievement of the program objectives 
stated in the notice, considering tech¬ 
nical quality, ability of the proposer, 
estimated cost, and other relevant fac¬ 
tors. Proposals which survive interme- 
Qiate review shall be evaluated by a 


SEB or a panel, as applicable, in accor¬ 
dance with the criteria stated in the 
notice. The source selection official 
will select proposals for support or 
award from the findings established 
by a SEB or a panel, as applicable. In 
this latter process, the selection offi¬ 
cial will take into account the relevant 
program policy factors in order to de¬ 
termine the mix of proposed projects 
which will best further specific pro¬ 
gram goals. The relevant program 
policy factors, when reasonably ascer¬ 
tainable. shall be predetermined and 
specified in the notice. All findings 
and selections are to be documented, 
signed, and maintained to provide an 
adequate record of the proceedings. 

§ 9-4.5705 Award or support 

While only those proposals which 
best meet the needs of the program as 
specified in the announcement will be 
considered for award or support, DOE 
may accept for award or support all, 
none, or any number or part of the 
proposals submitted. 

§9-4.5706 Unsolicited proposals for com¬ 
mercial demonstrations. 

See DOE-PR 9-4.954. 

§ 9-4.5707 Optional two-step method. 

Where a large number of proposals 
are anticipated, proposals may be 
limited to technical considerations 
with cost proposals subsequently re¬ 
quested from those proposers whose 
technical proposals are evaluated as 
technically acceptable. 

Sub port 9-4.58—Program Research and 
Dovolopmont Announcement* 

§ 9-4.5800 Scope. 

These requlations establish proce¬ 
dures for the submission, evaluation, 
and selection for award or support of 
proposals offered in response to specif¬ 
ic program research and development 
announcements (PRDA’s) issued by 
DOE to conduct research, develop¬ 
ment, and related activities in the 
energy field. 

§ 9-4.5801 Applicability. 

These regulations may be applied to 
arrangements by DOE to conduct, or 
participate in joint or cooperative 
proj- ects for research, development, 
and related activities with individuals, 
private entities (including educational 
insitutions, not-for-profit or non-profit 
organizations, and commercial or in¬ 
dustrial organizations), or public enti¬ 
ties (including state and local govern¬ 
ments, but not Federal agencies), pro¬ 
vided, however, that the conditions set 
forth in § 9-4.5802-l(c) exist. 

§ 9-4.5802 Policy and prerequisites. 

§ 9-4.5802-1 General. 

(a) PRDA’s are used to provide po¬ 
tential proposers with information 


concerning DOE'S interest in entering 
into arrangements for research, devel¬ 
opment, and related projects in speci¬ 
fied areas of interest. It is DOE’s 
intent to solicit the submission from 
individuals, private entities (including 
educational institutions, not-for-profit 
nonprofit, and commercial and indus¬ 
trial organizations), or public entities 
(including state and local govern¬ 
ments. but not Federal agencies),ideas 
which will serve as a basis for re¬ 
search, development, and related ac¬ 
tivities in the energy field. Further¬ 
more, it is DOE’s desire to encourage 
the involvement of small and minority 
business concerns in research and de¬ 
velopment undertaken pursuant to 
PRDA’s. 

(b) This mechanism is not to replace 
existing procurement procedures 
where a requirement can be sufficient¬ 
ly defined for solicitation under stan¬ 
dard advertised or negotiated procure¬ 
ment procedures. Similarly, it is not to 
inhibit or curtail the submission of un¬ 
solicited proposals. However, a propos¬ 
al which is submitted as though it 
were unsolicited but is in fact germane 
to an extent PRDA will be treated as 
though submitted in response to the 
announcement or returned without 
action to the proposer, at the propos¬ 
er’s option. Further, this mechanism is 
not to be used in a competitive situa¬ 
tion where it is appropriate to negoti¬ 
ate a study contract to obtain analysis 
and recommendations to be incorpo¬ 
rated in the subsequent issuance of a 
request for proposals. 

(c) the PRDA is to be used only 
where: 

(1) Research and development is re¬ 
quired within broadly defined areas of 
interest to support program goals but 
it is difficult, if not impossible, to de¬ 
scribe in any reasonable degree of 
detail the nature of the work contem¬ 
plated because of: 

(1) The multiplicity of possible ap¬ 
proaches, within the current state of 
the art, available for solving the prob¬ 
lems; 

(ii) The desirability of involving a 
broad spectrum of organizations in 
seeking out solutions to the problems 
posed; 

(iii) The expectation that many indi¬ 
vidual proposers will have unique 
qualifications or specialized capabili¬ 
ties which will enable them to perform 
portions of the research or develop¬ 
ment program (without necessarily 
possessing the qualifications to per¬ 
form the entire program) so that the 
overall support may be broken into 
segments which cannot be ascertained 
in advance; and 

(iv) The desirability of fostering new 
and creative solutions. 

(2) Consistent with (1) above, it is 
anticipated that choices will have to 
be made among dissimilar concepts, 
ideas, or approaches; and 
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(3) It is determined that a broad 
range of organizations exist that 
would be capable of contributing to¬ 
wards the overall research and devel¬ 
opment goals indentified in (1) above. 

(d) The announcement will be syn- 
opsized in the Commerce Business 
Daily prior to or concurrent with re¬ 
lease. In addition, the announcement 
shall be circulated directly to interest¬ 
ed individuals, private and* public enti¬ 
ties (excluding Federal agencies), and 
associations thereof to the maximum 
extent feasible. Special attention in 
this regard should be given to small 
and minority business concerns to 
insure that they are given every op¬ 
portunity to participate in such pro¬ 
curements. The orginating program 
office should consider distributing the 
announcement to all eligible entities 
which, during the preceding 2 years, 
have expressed an interest in partici¬ 
pating in, or entering into arrange¬ 
ment for, research or development in 
the particular energy field. 

§ 9-4.5802-2 Determination to use and ap¬ 
proval of content. 

(a) Determination to use. (1) Before 
the PRDA is selected by the program 
office as the appropriate solicitation 
procedure, a written program determi¬ 
nation shall be made to show that the 
conditions in § 9-4.5802-l(c) exist to 
support the conclusion that the use of 
the PRDA procedure is both necessary 
and appropriate. The determination 
must not be merely conclusory but 
shall be supported by specific facts 
and explanations. If no individual 
award under the PRDA is anticipated 
to exceed $2 million, the senior pro¬ 
gram official or designee may approve 
the determination with the prior con¬ 
currence of the designee of the senior 
procurement official, Headquarters. 

(2) If any individual award is antici¬ 
pated to exceed $2 million, the deter¬ 
mination as required in 1. shall in ad¬ 
dition explain why the PRDA proce¬ 
dure is more appropriate than existing 
procurement procedures for soliciting 
proposals. Determinations above $2 
million require recommendation by 
the senior program official or desig¬ 
nee, concurrence by the designee of 
the senior procurement official, Head¬ 
quarters. and approval by the senior 
procurement official, Headquarters. 

(3) The approved determination 
shall accompany the PRDA file 
through the preparation, concurrence, 
approval, and issuance phases. 

(b) Approval of content. (1)A PRDA 
may be originated at whatever level is 
consistent with the program objectives 
established by the senior program offi¬ 
cial. 

(2) The PRDA content may be ap¬ 
proved by the senior program official 
or designee after prior concurrence by 
Counsel and the senior procurement 
official. Headquarter’s designee. 


(3) All PRDA’s will be issued by the 
cognizant head of the procuring activ¬ 
ity or designee. 

S 9-4.5802-3 Information to be included. 

Each PRDA shall include: 

(1) A summary of the area(s) of pro¬ 
gram interest, expanded as appropri¬ 
ate, to include problems and objec¬ 
tives; 

(2) A time schedule for submission 
of. and action on, proposals; 

(3) Information to be provided in the 
proposals; 

(4) Evaluation criteria; 

(5) Program policy factors; 

(6) Other information, terms and 
conditions which shall apply to the 
particular PRDA; 

(7) Place for, and manner of, submis¬ 
sion; 

(8) A unique number for identifica¬ 
tion purpose; 

(9) A statement notifying potential 
proposers that an announcement does 
not commit DOE to pay any proposal 
preparation costs and that DOE re¬ 
serves the right to select for award or 
support any, all, or none of the pro¬ 
posals received in response to an an¬ 
nouncement; and 

(10) A late proposal provision (see 
FPR 1-3.802-1). 

S 9-4.5802-4 Information to be provided in 
proposals. 

(а) All proposals should be specific, 
concise, and include, as appropriate, 
the following information set forth 
below: 

(1) Name and address of the 
entity(ies) submitting the proposal; 

(2) Date of proposal submission; 

(3) Identification of the announce¬ 
ment (by number and title) to which 
the proposal responds; 

(4) Type of entity(ies) submitting 
the proposal, whether public (includ¬ 
ing state and local governments), and/ 
or private (including profit and non¬ 
profit organizations and educational 
institutions); 

(5) Concise title and abstract of the 
proposed project or effort; 

(б) An outline and narrative of the 
proposed effort which shall if applica¬ 
ble and to the extent possible, include; 

(i) Objectives of the proposed effort; 

(11) Detailed plan of approach (pro¬ 
cedures, concepts, limitations, timeta¬ 
bles of key milestones, and expected 
accomplishments or research results); 

(iii) Internal management controls 
applicable to conduct of the work; 

(iv) Scope and methods of manage¬ 
ment support; 

(v) Details concerning previous or 
ongoing work performed in the 
category(ies) of research proposed, or 
in related fields; 

(vi) Form and amount of funding, or 
other contribution, if any, to be pro¬ 
vided by the proposer; 

(vii) Location where the work will be 
performed; 


(viii) Cost schedule detailing esti¬ 
mated costs for manpower and other 
resources (GSA Optional Form 60, or 
equivalent); 

(ix) Projected date of completion of 
the proposed effort. 

(7) Resumes of key personnel to be 
involved which includes a description 
of relevant experience and associated 
dates; 

(8) A current certified financial 
statement; 

(9) Period for which the proposal is 
valid (if other than that stipulated in 
the announcement); 

(10) Names and telephone numbers 
of proposer's primary business and 
technical personnel whom DOE may 
contact during evaluation; and 

(ID Signature and title of an official 
of the proposing organizations autho¬ 
rized to commit such organization to 
the proposal term. 

(b) Each proposal containing propri¬ 
etary data or privileged business infor¬ 
mation which the proposer intends to 
be used by DOE for evaluation pur¬ 
poses only should be marked on the 
cover sheet with the notice prescribed 
in §9-3.150-3. 

(c) If the proposer is a small busi¬ 
ness concern it shall so certify in its 
proposal. Other representations, certi¬ 
fications and acknowledgments which 
may be required by law or regulation 
shall also be submitted as specified in 
the announcement. 

§ 9-4.5803 Assistance and participation. 

§ 9-4.5803-1 Forms of assistance and par¬ 
ticipation. 

In providing for the accomplishment 
of research, development, and related 
activities, DOE may utilize various 
forms of Federal assistance and par¬ 
ticipation. Those forms of assistance 
and participation relevant to the 
PRDA mechanism include contracts, 
grants, and other arrangements autho¬ 
rized by law. A PRDA may highlight a 
particular form(s) of assistance or par¬ 
ticipation deemed by DOE to be most 
suitable to a specific project; or, when 
justified, an announcement may limit 
consideration of assistance or partici¬ 
pation to a particular form. Any re¬ 
sulting arrangment shall comply with 
the applicable regulations (e.g., if the 
instrument resulting from an an¬ 
nouncement is a procurement con¬ 
tract. the applicable terms and condi¬ 
tions shall be those governing procure¬ 
ment contracts). 

§ 9-4.5803-2 Cost participation. 

The provisions of DOE'S cost partici¬ 
pation policy in 9-4.59 shall apply a® 
applicable to proposals submitted 
hereunder. 

§ 9-4.5804 Method and criteria for evalua¬ 
tion and selection. 

(a) General policy. (1) Information 
contained in proposals offered in re- 
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spouse to PRD As shall be handled In 
accordance with the policies and pro¬ 
cedures set forth in §9-3.150 pertain¬ 
ing to the marking and handling of 
proprietary data and privileged busi¬ 
ness information. 

(2) Late proposals, modifications of 
proposals, and withdrawals of propos¬ 
als shall be handled in accordance 
with FPR 1-3.802-1. 

(b) Evaluation criteria. The evalua¬ 
tion criteria shall be specified in the 
announcement along with a narrative 
description of their relative impor¬ 
tance. The following items are illustra¬ 
tive of the elements which may be 
considered as evaluation criteria: 

(1) Overall technical feasibility of 
the proposed concept; 

(2) Adequacy and relevance of the 
proposed research plan, including va¬ 
lidity tests as related to the proposed 
goals; 

(3) Availability, qualifications, and 
past performance of proposed staff 
and consultants; 

(4) Resources, experience, flexibility, 
and commitment of the proposing or¬ 
ganization; 

(5) Adequacy of proposed project 
management plan; 

(6) Adequacy of proposed financial 
management plan; and 

(7) Estimated cost. 

(c) Program policy factors. These are 
factors which, while not indicators of 
a proposal’s merit (e.g., technical ex¬ 
cellence, proposer's ability, cost), may 
be essential to the process of selecting 
the proposals which, taken together, 
will achieve the program objectives. 
Such factors, where they exist, are 
likely to be beyond the proposer’s con¬ 
trol. Accordingly, they shall be speci¬ 
fied in the announcement to notify 
proposers of this circumstance. The 
following are examples: 

(1) It is desirable, because of the 
nature of the energy source, the pro¬ 
jects envisioned, or limitations of past 
efforts, to select or award or support a 
group of projects with a broad or spe¬ 
cific geographic distribution; 

(2) It is desirable to select for award 
or support a group of projects which 
represent a diversity of methods, ap¬ 
proaches, or kinds of work; 

(3) It is desirable for reasons which 
must be stated to select for award or 
support projects from diverse types 
and sizes or proposing organizations; 

(4) it is desirable due to the nature 
of certain projects or proposing orga¬ 
nizations to select for award or sup¬ 
port duplicative or complementary ef¬ 
forts. 

(d) Selection panel. A panel appoint- 
by the cognizant program office 

wiu evaluate proposals submitted in 
response to a PRDA. The panel will be 
nnrf osed of P ro ^ ran i office and other 
r: UE personnel, including representa¬ 
tives from procurement counsel, and, 


as deemed appropriate by the appoint¬ 
ing official, supplemented by person¬ 
nel from other Government agencies. 
The representative of counsel will be 
an ex-officio (nonvoting) member of 
the panel. Personnel from prime man¬ 
agement or operating contractors may 
be used as advisors to the panel when 
their services are necessary and avail¬ 
able. Care is to be taken in the selec¬ 
tion of these personnel so as to avoid 
any actual or apparent conflicts of in¬ 
terests. Moreover, such advisors are 
expressly forbidden to use privileged 
information contained in proposals for 
personal gain or other improper pur¬ 
poses. 

(e) Selection official. The selection 
official shall be the senior program of¬ 
ficial unless such authority is delegat¬ 
ed in writing on a case-by-case basis. A 
copy of each such delegation shall be 
sent concurrently to the senior pro¬ 
curement official, Headquarters. 

(f) Preliminary review. Prior to 
making a comprehensive evaluation of 
a proposal, the receiving office shall 
determine that it: 

(1) Contains sufficient technical, 
cost and other information to enable 
comprehensive evaluation; and 

(2) Has been signed by a responsible 
official of the proposing organization 
or a person authorized to obligate 
such organization. If the proposal does 
not meet these requirements, a com¬ 
prehensive evaluation shall not be 
made. In such case a prompt reply 
shall be sent to the proposer, indicat¬ 
ing the reason(s) for its not being se¬ 
lected for award or support under the 
PRDA. 

(g) Comprehensive evaluation. The 
basic task in the evaluation and selec¬ 
tion of proposals for award or support 
is to assess their relative merit in 
order to determine which of them 
offer the greatest likelihood for 
achievement of the program objectives 
stated in the announcement, consider¬ 
ing technical quality, ability of the 
proposer, estimated cost, and other 
relevant factors. Proposals which sur¬ 
vive preliminary review shall be evalu¬ 
ated under a two-step process. In the 
first step. The panel will evaluate the 
proposals in accordance with the crite¬ 
ria stated in the announcement and 
rank in order of excellence. In the 
second step, the selection official will 
select proposals for support or award 
from the ranking established by the 
panel. In this latter process, the selec¬ 
tion official will take into account the 
relevant program policy factors in 
order to determine the mix of pro¬ 
posed projects which will best further 
specific program goals. The relevant 
program policy factors, when reason¬ 
ably ascertainable, shall be predeter¬ 
mined and specified in this announce¬ 
ment. 

§ 9-4.5805 Award or Bupport 

While only those proposals which 
best further the needs of the program 


as specified in the announcement will 
be considered for award or support, 
DOE may accept for award or support, 
all, none, or any number or part of the 
proposals submitted. 

Subpart 9-4.59—Co»t Participation 

§ 9-4.5900 Scope of subpart. 

(a) This subpart sets forth the DOE 
policy on cost participation by organi¬ 
zations performing research, develop¬ 
ment, and demonstration projects 
under DOE prime contracts. This sub¬ 
part does not cover efforts and pro¬ 
jects performed for DOE by other 
Federal agencies. 

(b) Cost participation is a generic 
term denoting any situation where the 
Government does not fully reimburse 
the performer for all allowable costs 
necessary to accomplish the project or 
effort under the contract. The term 
encompasses cost sharing, cost match¬ 
ing, cost limitation (direct or indirect), 
participation in kind, and similar con¬ 
cepts. 

§9-4.5901 Policy. 

(a) Cost participation by the per¬ 
former will not be obtained under con¬ 
tracts where the principal purpose is 
the acquisition of goods and services 
for Government use. 

(b) When DOE supports performer 
research, development and demonstra¬ 
tion efforts, where the principal pur¬ 
pose is ultimate commercialization and 
utilization of the technologies by the 
private sector, and when there are rea¬ 
sonable expectations by the performer 
will receive present or future economic 
benefits beyond the instant contract, 
as a result of performance of the 
effort, it is DOE policy to obtain cost 
participation. Full funding will be pro¬ 
vided for early phases of development 
programs when the technology has 
not been adequately evaluated or 
proven and when actual or potential 
technological problems are still great. 

(c) In making the determination to 
obtain cost participation, and evaluat¬ 
ing present and future economic bene¬ 
fits to the performer, DOE will consid¬ 
er the technical feasibility, projected 
economic viability, societal and politi¬ 
cal acceptability of commercial appli¬ 
cation, as well as possible effects of 
other DOE supported projects in com¬ 
peting technologies. 

(d) The propriety, manner, and 
amount of cost participation must be 
decided case-by-case. 

(e) Cost participation is required for 
demonstration projects unless exempt¬ 
ed by the Under Secretary. Demon¬ 
stration projects, pursuant to this sub¬ 
part. include pilot plants demonstrat¬ 
ing technological advances and field 
demonstrations of new methods and 
procedures, and demonstrations of 
prototype commercial applications for 
the exploration, development, produc- 
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tion, transportation, conversion and 
utilization of energy resources. 

§ 9-4.5902 Application. 

(a) The DOE cost participation 
policy set forth in § 9-4.5901 applies to 
all prime contracts except those 
exempted therein. 

(b) Cost participation is not contem¬ 
plated in contracts for the operation 
of Government-owned or leased, con- 
tractor-operated facilities of an unspe¬ 
cified life, or continuing cost-reim¬ 
bursement type contracts for mission- 
oriented, large-scale research pro¬ 
grams performed, using equipment or 
faculties which are either partially or 
whoUy Government-owned. 

(c) Potential benefits to the per¬ 
former are less likely where basic re¬ 
search is involved and cost participa¬ 
tion, if any. is expected to be less than 
in circumstances where a product is 
being developed. As projects or pro¬ 
posed efforts reach stages approaching 
commercial viabUity, cost participation 
should be based on the overall project 
risk. 

(d) Where in accordance with § 9- 
4.5901, cost participation would be ap¬ 
propriate, but it is determined by the 
cognizant program assistant secretary 
that payment of the full allowable 
cost of the contractual effort is neces¬ 
sary in order to obtain the services of 
a particular organization. Cost partici¬ 
pation need not apply. 

(e) The performer's cost participa¬ 
tion may be provided by other compa¬ 
nies or associations with which it has 
contractual arrangements to perform 
the project. The fact that a project is 
jointly funded, e.g., where DOE and 
an industry association fund a third 
party performer, does not preclude 
cost participation by the performer. 

§ 9-4.5903 Amount of cost participation. 

(a) Cost participation may be in var¬ 
ious form or combination, which may 
include but is not limited to cash out¬ 
lays, real property, or interest therein 
needed for the project, personal prop¬ 
erty or services, cost matching, for¬ 
gone fee, or other in kind participa¬ 
tion. Cost participation may include 
the value of contributions of other 
non-Federal sources, provided the con¬ 
tributions were not previously ob¬ 
tained free of charge from Federal 
sources. The value of any non-cash 
contribution shall be established by 
DOE after consultation with the per¬ 
former. Cost participation may be ac¬ 
complished by a contribution to either 
direct or indirect costs provided such 
costs are otherwise allowable in accor¬ 
dance with the cost principles of the 
contract. Allowable costs which are ab¬ 
sorbed by the performer as its share of 
cost participation may not be charged 
directly or indirectly to the Federal 
Government under other contracts, 
agreements, or grants. 


(b) Organizations should contribute 
a reasonable amount of the total pro¬ 
ject cost covered under the contract. 
The ratio of cost participation should 
correlate to the apparent advantages 
available to performers and the prox¬ 
imity of implementing commercializa¬ 
tion. In setting the levels of cost par¬ 
ticipation by the performer, the con¬ 
tracting officer, in consultation with 
the program office, should consider 
such factors as: 

(1) The availability of the technol¬ 
ogy to the performer’s competitors. 

(2) The risks involved in achieving 
commercial success. 

(3) The length of time before the 
project is likely to be commercially 
successful. 

(4) Improvements in the performer's 
future commercial competitive posi¬ 
tion. 

(5) Disposition of property at pro¬ 
ject’s end. 

(6) Whether the potential benefits 
will be lessened if the performer lacks 
production or other capabilities with 
which to capitalize the results of the 
project. However, if the results of the 
project are transferable to commercial 
organizations with production capa¬ 
bilities, and the performing organiza¬ 
tion would obtain patent or other 
property rights which could be sold or 
licensed, this should be considered. 

(7) Whether the performing organi¬ 
zation lacks adequate non-Federal 
sources of funds from which to make 
cost participation. 

(c) The manner of cost participation 
and how it is to be accomplished shall 
be set forth in the contract. 

(d) The handling of any return from 
sale of products from the project shall 
be set forth in the contract. 

(e) The solicitation document shall 
state whether any cost participation is 
required and may set forth a target 
level of cost participation. Though 
technical considerations are normally 
most important, the degree of cost 
participation will be considered when 
cost to the Government is to be a 
major factor in a selection decision. 

(f) Unsolicited proposals will be con¬ 
sidered on a case-by-case basis by the 
program office in consultation with 
Procurement, as to the appropriate¬ 
ness of cost participation. If cost par¬ 
ticipation is considered to be appropri¬ 
ate. guidance for determining an ap¬ 
propriate level may be included in the 
procurement authorization package, 
but it should be recognized that the 
extent and type of cost participation is 
subject to negotiation. 

(g) The extent to which a perform¬ 
ing organization contributes to the 
cost of a project will be taken into con¬ 
sideration in the allocation of patent 
rights under DOE’s waiver policy. (See 
5 9-9.109-9 for patent waiver policies.) 

(h) Fee or profit will not be paid the 
performer under a cost participation 


contract. Forgone fee or profit will be 
considered in establishing the degree 
of cost participation. 

(i) Where cost participation is appro- 
priate, fee or profit will not be paid to 
any member of the proposing team 
having a substantial and direct inter¬ 
est in the project. Competitive subcon¬ 
tracts placed with the prior written 
consent of the contracting officer and 
subcontracts for routine supplies and 
services are not covered by the prohi¬ 
bition. 

§ 9-4.5904 Disposition of property and 
equipment furnished or acquired. 

Disposition instructions for any 
property and equipment furnished or 
acquired using Federal funds during 
performance shall be set forth in the 
contract. 

5 9-4.5905 Records. 

Recipients of contracts which pro¬ 
vide for cost participation shall be re¬ 
quired to maintain records adequate to 
reflect the nature and extent of their 
cost contribution as well as those costs 
charged to DOE. Such records shall be 
subject to audit by DOE. 


PART 9-5— SPECIAL AND DIRECTED SOURCES 
OF SUPPLY 

Sec. 

9-5.000 Scope. 

Sobporl 9-5.9—Uu of GSA Supply Source* by 
Contractor* Performing Coat-Typo Contract* 

9-5.900 Scope of subpart. 

9-5.901 Policy. 

9-5.902 Use of GSA supply sources by DOE 
cost-type contractors. 

Subport 9-5.10— Um of Excom Motorlols from GSA 
Inventoriet 

9-5.1001 Use of excess materials from Gen¬ 
eral Services Administration inventories. 

Subport 9-5.31— Uao of Govominont Source* of 
Supply 

9-5.5100 Scope of subpart. 

9-5.5101 Policy. 

9-5.5102 Use of GSA supply sources for 
DOE direct procurements. 

9-5.5103 Use of Government sources of 
supply other than GSA. 

9-5.5104 Exclusive use on Government 
work. 

9-5.5105 Department of Defense. 
9-5.5105-1 Source. 

9-5.5105-2 Requisitions. 

9-5.5106 Procurement under the Economy 
Act from or through another Federal 
agency. 

9-5.5106-1 Scope. 

9-5.5106-2 Authorization and policy relat¬ 
ing to placing and filling orders. 
9-5.5106-3 Form of interagency agreement. 
9-5.5106-4 Methods of financing employed 
by DOE. 

9-5.5106-5 Cost reimbursement standards. 

Sub part 9-5.52— Procura man! of Special lltmi 

9-5.5200 Scope of subpart. 

9-5.5201 Motor vehicles. 

9-5.5201-1 Scope of section. 

9-5.5201-2 Consolidated purchase of new 
vehicles by General Services Adminis¬ 
tration. 
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Sec. 

9-5.5201-3 Direct purchase. 

9-5.5201-4 Used vehicles. 

9-5.5201-5 Forfeited or abandoned vehi¬ 
cles. 

9-5.5201-6 Acquisition of fuel economy ve¬ 
hicles. 

9-5.5202 Typewriters. 

9-5.5202-1 Scope. 

9-5.5202-2 Definition. 

9-5.5202-3 Replacement standards. 
9-5.5202-4 Procedures and requirements 
for purchase, rental, repair, and mainte¬ 
nance. 

9-5.5202-5 Justifications. 

9-5.5203 Printing equipment and services. 
9-5.5203-1 Regulations. 

9-5 5204 Alcohol. 

9-5.5204-1 Scope. 

9-5.5204-2 Regulations. 

9-5.5204-3 Application forms and permits. 
9-5.5204-4 Authority to sign applications. 
9-5.5204-5 Filing applications. 

9-5.5204-6 Forms and authorized plants. 
9-5.5204-7 Placing the order. 

9-5.5204-8 Notice of shipment. 

9-5.5204-9 Orders placed by cost-type con¬ 
tractors. 

9-5.5204-10 Abandoned and forfeited alco¬ 
hol. 

9-5.5205 Helium. 

9-5.5205-1 Scope, 

9-5.5205-2 Basic source of supply. 

9-5.5205-3 Methods of purchase. 

9-5.5206 Miscellaneous items. 

9-5.5206-1 Scope. 

9-5.5206-2 Aircraft. 

9-5.5206-3 DOE forms. 

9-5.5206-4 Standard, optional, and other 
agency forms. 

9-5.5206-5 Steel filing cabinets. 

9-5.5206-5a Security cabinets. 

9-5.5206-6 New electric water coolers. 
9-5.5206-7 Appliances. 

9-5.5206-8 Rental of post office boxes. 
9-5.5206-9 Government license tags. 
9-5.5206-10 Fuels and packaged petroleum 
products. 

9-5.5206-11 Arms and ammunition. 
9-5.5206-12 Furniture. 

9-5.5206-13 Gold. 

9-5.5206-14 Purchase of sundry items from 
Government Printing Office. 

9-5.5206-15 Materials handling equipment 
replacement standards. 

9-5.5206-16 Calibration services. 

9-5.5206-17 Wiretapping and eavesdrop¬ 
ping equipment. 

9-5.5206-18 CoaL 

9-5.5206-19 Procurement of gas masks and 

cannisters. 

9-5.5206-20 Procurement of electronic data 

processing tape. 

9-5.5206-21 Procurement of masking de¬ 
vices. 

9-5.5207 Special materials. 

9-5.5207-1 Heavy water. 

9-5.5207-2 Platinum. 

9-5.5207-3 Jewel bearings. 

Subpori 9-5.54 —Um of Procurement and Supply 
Management Support Service* at the Nevada Tost 


9-5.5400 Scope of subpart 
9-5.5401 PoUcy. 


Subpori 9-5.55—Purchase or Loose Determinations 

9-5.5500 Scope of subpart. 

9-5.5501 Policy. 

9-5.5502 Utilization of excess equipment oi 
q c - r ^ resLs 111 equipment. 

»-5.5503 Maintenance of records. 
q r ccaI funding considerations. 

9-5.5505 Leasing of equipment. 


Authority: Title V, Department of Energy 
Organization Act (Pub. L. 95-91), Adminis¬ 
trative Procedures Act, as amended (5 U.S.C. 
551, et. seq. 

§ 9-5.800 Scope. 

(a) This part implements and supple¬ 
ments FPR Part 1-5, Special and Di¬ 
rected Sources of Supply. 

(b) Provisions that pertain to pro¬ 
curement by operating and other 
onsite contracts are in Subpart 9-50.5. 

Subport 9-5.9—Uts of OSA Supply Sourcat by 

Contractors Performing Cost-Type Cor tracts 

§ 9-5.900 Scope of subp&rt. 

This subpart prescribes policies and 
procedures to be followed by DOE of¬ 
fices regarding the use of GSA supply 
sources by cost-reimbursement type 
contracts. For easier designation, 
these will be referred to as cost-type 
contractors in this part. 

§ 9-5.901 Policy. 

It is DOE policy that cost-type con¬ 
tractors should meet their require¬ 
ments from GSA sources of supply if 
these sources are made available to 
them, and if it is economically advan¬ 
tageous or otherwise in the best inter¬ 
est of the Govemrhent. 

§9-5.902 Use of GSA supply sources by 
DOE cost-type contractors. 

(a) Heads of procuring activities may 
authorize cost-type contractors and 
subcontractors where all higher tier 
contracts and subcontracts are cost 
type, to use General Services Adminis¬ 
tration (GSA) supply sources (i.e., 
items available through Federal 
Supply Schedule contracts and other 
GSA contracts and from GSA stores 
stock) in accordance with the require¬ 
ments and procedures in FPR Subpart 
1-5.9. 

(b) Direct procurement by DOE 
rather than by a cost-type contractor, 
shall be required where deemed neces¬ 
sary by the heads of procuring activi¬ 
ties in order to carry out special re¬ 
quirements of appropriation acts or 
other applicable laws relating to par¬ 
ticular items. 

(c) Contracting officers, where re¬ 
viewing the procurement systems and 
methods of those cost-type contrac¬ 
tors that have been authorized to use 
GSA sources of supply, shall assure 
that provision is made for document¬ 
ing the justification of procurements 
from commercial sources of items 
available from GSA sources of supply. 
The senior procurement official. Head¬ 
quarters. shall be informed of in¬ 
stances in which GSA sources of 
supply are not used because of the 
quality of the item available from 


GSA or when a Federal Supply Sched¬ 
ule contractor refuses to honor an 
order. 

Subpori 9-5.10— Um of Excott Material* from 
GSA Invantoriot 

§ 9-5.1001 Use of excess materials from 
General Services Administration inven¬ 
tories. 

(a) It is the policy of DOE to comply 
with the provisions of the Federal 
Property Maganement Regulations 
Part 101-14, Strategic Critical and 
Other Material, as supplemented from 
time to time by FPMR Bulletins. 

(b) Section 3.0 of the Defense Mobi¬ 
lization Order 8000. IB, dated April 11. 
1973, provides that “Under such poli¬ 
cies and procedures as the Administra¬ 
tor of General Services may prescribe. 
Government agencies which directly 
or indirectly use strategic and critical 
materials shall fulfill their require¬ 
ments through the use of materials in 
Government inventories that are 
excess to the needs thereof/* 

(c) DOE offices shall fulfill their re¬ 
quirements for strategic and critical 
materials through use of the excess 
strategic and critical materials in the 
GSA inventories. 

(d) General Services Administration 

(ANSD), Washington, D.C., 20405, 

should be contacted directly for any 
detailed information concerning speci¬ 
fications, prices, and methods of plac¬ 
ing the order. 

Subport 9-5.31—Ui« of Govornmant Sources 
of Supply 

§ 9-5.5100 Scope of subpart. 

This subpart sets forth procedures 
to be followed in making purchases 
from Government sources. 

§9-5.5101 Policy. 

It is DOE policy to use Government 
sources of supply to the fullest extent 
practicable. 

§9-5.5102 Use of GSA supply sources for 
DOE direct procurements. 

Items listed in Federal Supply 
Schedules and in Federal Supply Ser¬ 
vice stores catalogs shall be procured 
in accordance with FPMR 101-26. 

§9-5.5103 Use of Government sources of 
supply other than GSA. 

(a) Heads of procuring activities may 
authorize cost-type contractors to ac¬ 
quire materials and services directly 
from such Government sources of 
supply in accordance with the require¬ 
ments of this subsection or the con¬ 
sent of agencies involved. 

(b) Direct procurement by DOE, 
rather than by a cost-type contractor, 
shall be required where deemed neces¬ 
sary by the head of the procuring ac¬ 
tivity in order to carry out special re¬ 
quirements of appropriation acts or 
other applicable laws relating to par¬ 
ticular items. 
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§9-5.5104 Exclusive use on Government 
work. 

Materials, supplies, and equipment 
procured from Government sources of 
supply under the procedures described 
herein must be used exclusively in 
connection with Government work 
except as otherwise authorized by 
heads of procuring activities. 

§ 9-5.5105 Department of Defense. 

§ 9-5.5105-1 Source. 

Many supply facilities and contracts 
of the Department of Defense are 
made available to DOE and its cost- 
type contractors. Procuring activities 
will be notified by the senior procure¬ 
ment official. Headquarters, when 
such contracts and facilities are made 
available. Inquiries in connection with 
these sources may be directed to the 
senior procurement official. Headquar¬ 
ters. Requisitions or purchase orders 
shall be submitted directly to these 
sources, unless otherwise specified. 

§ 9-5.5105-2 Requisitions. 

Contractors’ requisitions submitted 
to Defense supply centers should in¬ 
clude the following statement on the 
requisition: “The consignee of the sup¬ 
plies and materials requisitioned 
herein is acting in behalf of and as 
agent for the Department of Energy 
with respect to the expenditure of 
Government funds.” Orders submitted 
directly to DOE contractors shall be 
accompanied by an authorization sub¬ 
stantially similar to that in FPR 1- 
5.903-2. 

§9-5.5106 Procurement under the Econo- 
my Act from or through another Fed¬ 
eral agency. 

§9-5.5106-1 Scope. 

This section deals with orders for 
supplies or services placed with an¬ 
other Government department or 
agency pursuant to the authority of 
the Economy Act of June 30, 1932, as 
amended (31 U.S.C. 686), except that 
it does not apply to any procurement 
covered by the other sections or sub¬ 
parts of DOE-PR 9-5 or 9-50.5. 

§9-5.5106-2 Authorization and policy re¬ 
lating to the placing and filling orders. 

(a) It is the policy of DOE not to 
place Government agencies in direct 
competition with commercial sources. 
Accordingly, prior to soliciting bids or 
proposals from commercial sources, it 
shall be decided whether to obtain 
supplies or services from Government 
agencies. Invitations for bids and re¬ 
quests for proposals shall not be sent 
to Government agencies. Current 
market prices, recent procurement 
prices, or prices obtained by informa¬ 
tional bids as provided in FPR 1-1.314 
may be used to ascertain whether pro¬ 
curement can be affected more cheap¬ 
ly from commercial sources. 


(b) Each procuring activity, when it 
is in the interest of the Government to 
do so, may place delivery orders with 
any other Government department or 
agency for supplies or services that 
any such requisitioned department or 
agency may be in a position and will¬ 
ing to furnish or perform.. 

§9-5.5106-3 Form of interagency agree¬ 
ment 

Interagency agreements may take 
any form which will adequately reflect 
the interest of the parties. The follow¬ 
ing provisions provide guidelines for 
the preparation of such agreements. 

(a) The parties to the interagency 
agreement. 

(b) Contract number, and modifica¬ 
tion number, if any. 

(c) Scope of work. 

Note.—This may be Identified by refer¬ 
ence to the specific proposal. 

(d) Period of interagency agreement 
and/or duration of the work. 

(e) Cost estimate of the project and 
the amount of funds to be provided by 
the DOE. Include (1) the total esti¬ 
mated cost of the work for the period 
of time specified in the agreement; (2) 
the capital equipment, if any, ap¬ 
proved for acquisition under the 
agreement; and (3) limitations, if any, 
on the reimbursement of costs by 
DOE which are not set forth in the 
agreement. If DOE participates with 
another agency or agencies in sponsor¬ 
ing a work project, the amount of the 
contribution to be made by each 
agency and the basis for distributing 
the costs incurred shall be specified. 

(f) Method of financing to be used. 

(g) Standard clauses should be used 
as appropriate. 

§ 9-5.5106-4 Methods of financing em¬ 
ployed by DOE. 

(a) Reimbursement basis. DOE re¬ 
quires except as specified in para¬ 
graphs (b) and (c) of this section, that 
work to be done by other agencies 
shall be financed by reimbursement on 
the basis of current billings for pro¬ 
gress payments. This approach avoids 
much of the accounting and reporting 
work required when other methods of 
financing are used. 

(b) Consolidated working fund ad¬ 
vance. A consolidated working fund 
advance shall be used to finance con¬ 
struction projects or the acquisition of 
goods or services to be furnished by 
the servicing agency within the same 
fiscal year in which the advance is 
made, only after a determination has 
been made in accordance with para¬ 
graph (a) of this section that the reim¬ 
bursement basis is not to be used. 

(c) Appropriation transfer. An ap¬ 
propriation transfer shall be used to 
finance larger construction projects or 
the acquistion of significant goods or 
services to be furnished by the servic¬ 


ing agency where the work will extend 
beyond the fiscal year in which the 
transfer is made, only after a determi¬ 
nation has been made in accordance 
with paragraph (a) of this section that 
the reimbursement basis is not to be 
used. 

§9-5.5106-5 Cost of reimbursement gtan- 
dards. 

Costs actually incurred which are 
necessary or incident to the perfor¬ 
mance of the work are to be consid¬ 
ered allowable for cost-reimbursement 
purposes. Such costs include direct 
and. where applicable, a property allo¬ 
cable portion of indirect costs, as fol¬ 
lows: 

(a) Direct costs are the costs that 
can be directly identified with and 
charged to the work under the agree¬ 
ment. Examples of such costs are sala¬ 
ries and wages, technical services, ma¬ 
terials, travel and transportation, com¬ 
munications, and any facilities and 
equipment expressly approved for pur¬ 
chase under the interagency agree¬ 
ment. 

(b) Indirect costs shall be limited to 
the properly allocable portion of costs 
that cannot be charged directly to the 
work but that can be shown as mutu¬ 
ally benefiting the work covered by 
the interagency agreement as well as 
other work of the servicing agency. 
Justification for any such charges 
shall be required, and the basis of allo¬ 
cation must be reasonable. Where 
agreements are entered into under Au¬ 
thority of Section 601 of the Economy 
Act of 1932 the servicing agency’s 
charge for any indirect costs may in¬ 
clude appropriately allocable charges 
for “general administration” or “cen¬ 
tral agency overhead”, as provided in 
Comptroller General Decision B- 
136318, dated January 21, 1977. How¬ 
ever, general administrative or central 
agency overhead is chargeable only to 
the extent specified in the interagency 
agreement. 

Subpart 9-5.52 Procurement of Special Itemi 

§ 9-5.5200 Scope of subpart. 

This subpart sets forth requirements 
and procedures for the acquisition of 
special items by DOE and cost-type 
contractors to the extent indicated 
herein. 

§ 9-5.5201 Motor Vehicles. 

§ 9-5.5201-1 Scope of section. 

This section covers the acquisition of 
motor vehicles including new, used, 
forfeited, and abandoned vehicles for 
use by either DOE or cost-type con¬ 
tractors. 

§ 9-5.5201-2 Consolidated purchase of new 
vehicles by General Services Adminis¬ 
tration. 

(a) Vehicles for use by DOE or DOE 
cost-type contractors. New vehicles for 
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use by DOE and DOE cost-type con¬ 
tractors shall be procured In accor¬ 
dance with FPMR 101-25.113, 101- 
25.304, 101-20.501 and 101-38.13. 

(b) Submission of purchase orders. 
Except as determined necessary for in¬ 
ternal accounting needs or purchasing 
records, orders should be made using 
GSA Form 1781 for vehicles covered 
by Federal Standard No. 122, Federal 
Standard No. 292, or Federal Standard 
No. 307. DOE Form 103 or contractors’ 
purchase order forms should be used 
for vehicles not covered by Federal 
Standard No. 122, No. 292, or No. 307. 
Requisitions shall contain a certifica¬ 
tion that the acquisition is in confor¬ 
mance with FPMR Temporary Regu¬ 
lations G-28 and E.O. 12003. 

(c) Schedule of dates for submission 
of orders. The schedule of dates for 
submission of orders is in FPMR 101- 
26.501-4. Generally heads of procuring 
activities shall consolidate and submit 
directly to GSA their requirements for 
passenger automobiles early in the 
fiscal and automotive year. 

(d) Replacement of used vehicles. 
Heads of procuring activities may ar¬ 
range to sell, as exchange sales, used 
motor vehicles being replaced and to 
apply the proceeds on the purchase of 
similar new vehicles. However, in the 
event personnel are not available to 
make such sales, or it is in the best in¬ 
terest of a particular office, GSA may 
be requested to sell the used vehicles. 
See FPMR 101-38.9. 

§9-5.5201-3 Direct purchase. 

Vehicles may be procured by DOE 
activities directly rather than through 
GSA when specific clearance has been 
granted by GSA. A copy of the activi¬ 
ty’s request to GSA for clearance shall 
be forwarded to the senior procure¬ 
ment official. Headquarters, for Infor¬ 
mation. In those cases where a clear¬ 
ance has not been granted by GSA 
and where it is believed that procure¬ 
ment through GSA would impair or 
adversely affect the program, clear¬ 
ance for direct procurement shall be 
obtained from the senior procurement 
official, Headquarters, prior to the 
procurement. The purchase price shall 
not exceed any statutory limitation in 
effect at the time the procurement is 
made. 

§9-5.5201-4 Used vehicles. 

Normally DOE does not purchase or 
authorize cost-type contractors to pur¬ 
chase used vehicles. However, heads of 
Procuring activities may authorize the 
purchase of used vehicles where justi- 
lied by special circumstances, e.g., 
when new vehicles are In short supply 
or the vehicles are to be used for ex¬ 
perimental or test purposes or the ve- 
Wcle is acquired from exchange sale, 
une statutory passenger vehicle allo¬ 
cation requirements for DOE shall 
apply to any purchase of used vehicles 


except In the case of those to be used 
exclusively for experimental or test 
purposes.) 

§9-5.5201-5 Forfeited or abandoned vehi¬ 
cles. 

Vehicles which have been aban¬ 
doned to, or seized by and forfeited to, 
the Government are available for 
transfer to Federal agencies by The 
Federal Supply Service, GSA, in accor¬ 
dance with the provisions of the Act of 
August 27, 1935 (40 U.S.C. sections 
304f-304m). Whenever forfeited or 
abandoned vehicles are available for 
transfer to DOE, the Utilization and 
Disposal Service, Personal Property 
Division, Region 3, GSA, Washington, 
DC 20407, will notify the senior pro¬ 
curement official, Headquarters, of 
such availability and allow DOE ap¬ 
proximately 3 days to determine 
whether the vehicles can be utilized. 
Within that time, the senior procure¬ 
ment official. Headquarters, will make 
the necessary arrangements with GSA 
for the release of any required vehi¬ 
cles. (See FPMR 101-43.4.) 

§ 9-5.5201-5 Acquisition of fuel economy 
vehicles. 

Vehicles acquired (purchased or 
leased for 60 or more days) for official 
use by DOE or DOE cost-type contrac¬ 
tors are subject to the requirements of 
the Energy Policy and Conservation 
Act (EPCA), Pub. L. 94-163, and to ex¬ 
ecutive orders resulting from that act 
(E.O. 11912 and E.O. 12003). Heads of 
procuring activities will submit to the 
senior procurement official. Headquar¬ 
ters, for approval, their plans for ac¬ 
quisition (purchase or lease) of passen¬ 
ger automobiles (sedans and station 
wagons) and copies of their lease 
agreements. The senior procurement 
official. Headquarters, is responsible 
for assuring that DOE, as a whole, 
meets the agency average miles-per- 
gallon criteria and the minimum 
miles-per-gallon criteria for any one 
vehicle prescribed by the pertinent ex¬ 
ecutive order. Passenger automobiles, 
requisitioned according to an approved 
plan, but not contracted for by GSA 
until the subsequent fiscal year, will 
be Included in the acquisition plan for 
the higher miles-per-gallon criteria of 
the year In which GSA signs the pur¬ 
chase contract along with the new ve¬ 
hicles planned for acquisition in that 
year. To avoid overlapping into the 
subsequent years with successively 
higher fuel economy criteria, sedans 
and station wagons should be ordered 
Immediately In the fiscal year for 
which the approved plan applies. 
Leased passenger automobiles will 
meet the miles per gallon criteria of, 
and be Incorporated In the approved 
plan of the fiscal year in which the 
leases are Initiated, renewed, extended 
or Increased In scope. Passenger auto¬ 
mobile leases will specify the vehicle 
model type to be provided. 


§ 9-5.5202 Typewriters. 

§ 9-5.5202-1 Scope. 

This section covers the purchase, for 
use by either DOE or cost-type con¬ 
tractors, of (a) typewriters whether to 
fill Initial requirements or for replace¬ 
ment purchases and (b) typewriter 
repair and reconditioning services. 

§9-5.5202 Definition. 

“Typewriters” are manually and 
electrically operated machines having 
standard or special keyboards, de¬ 
signed to produce printed characters 
by impression of type upon paper 
through the medium of an inked 
ribbon. The term includes the varl- 
typer, hektowriter, proportional 
spacer, flexowriter, jus to writer, and 
portable typewriting machines but 
does not include bookkeeper, billing, 
or teletypewriting machines. 

9-5.5202-3 Replacement standards. 

Typewriters shall be purchased for 
replacement purposes In accordance 
with FPMR 101-25.403. 

§9-5.5202-4 Procedures and requirements 
for purchase, rental, repair, and main¬ 
tenance. 

(a) Orders. Purchase orders for type¬ 
writers, whether for replacement or 
otherwise and for rental, repair or 
maintenance of typewriters, shall be 
prepared and transmitted to the ap¬ 
propriate Federal Supply Schedule 
Contractor. DOE contracting officers 
shall use Form DOE-103 for such pur¬ 
pose. When cost-type contractors are 
authorized to make purchase under 
Federal Supply Schedules, heads of 
procuring activities may authorize 
them to use their own purchase order 
forms properly identified according to 
FPR Subpart 1-5.9. 

§9-5.5202-5 Justifications. 

(a) The justification which is re¬ 
quired for DOE direct procurements 
of typewriters made at price other 
than the lowest delivered price avail¬ 
able is set forth in FPMR 101-26.408- 
3. 

(b) Electric typewriters. Electric 
typewriters for use by DOE and its 
cost-type contractors may be pur¬ 
chased only when the DOE standards 
are met. 

(c) Regulations. The procurement of 
typewriters that will be used for print¬ 
ing shall comply with the approval re¬ 
quirements of the Joint Committee on 
Printing. 

§9-5.5203 Printing equipment and print¬ 
ing services. 

§ 9-5.5203-1 Regulations. 

The Joint Committee on Printing, 
Congress of the United States, periodi¬ 
cally publishes “Government Printing 
and Binding Regulations”. These regu- 
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lations and DOEM 0260, “Printing and 
Related Activities", govern the acquisi¬ 
tion, use, and disposal of printing. In¬ 
clusion of printing (limiting exceptions 
are set forth in paragraphs 35-2 
through 35-4 of the Government 
printing and binding regulations) in 
contracts for supplies and services is 
prohibited unless specifically approved 
by the senior official in charge of ad¬ 
ministrative services, DOE Headquar¬ 
ters. 

5 9-5.5204 Alcohol. 

§ 9-5.5204-1 Scope. 

This section covers (a) Bureau of Al¬ 
cohol, Tobacco and Firearms, Trea¬ 
sury Department, alcohol regulations 
applicable to DOE, (b) delegations of 
authority to submit applications to 
purchase tax-free alcohol or specially 
denatured alcohol, and (c) purchases 
of alcohol by DOE or cost-type con¬ 
tractors. To the fullest extent practi¬ 
cable, alcohol for use by DOE or its 
cost-type contractors shall be procured 
on a tax-free basis. 

§ 9-5.5204-2 Regulations. 

Bureau of Alcohol, Tobacco and 
Firearms regulations relating to the 
procurement and use of alcohol free of 
tax, by Government agencies, are set 
forth in 26 CFR 213,141-213.146. 
Copies of excerpts from these regula¬ 
tions may be secured from the Bureau 
of Alcohol, Tobacco and Firearms, 
Washington, DC 20226. These regula¬ 
tions will be followed in the procure¬ 
ment of alcohol. 

§ 9-5.5204-3 Application forms and per¬ 
mits. 

ATF Form 1486, “Specially Dena¬ 
ture Spirits for Use of United States," 
and ATF Form 1444, “Tax Free Spirits 
for Use of United States," shall be 
used for procurements of specially de¬ 
natured alcohol and ethyl alcohol, re¬ 
spectively. Part I of each from is the 
application for permission to procure 
and Part II is the permit. If procure¬ 
ment form more than one warehouse 
is desirable, separate applications 
must be made for withdrawals from 
each warehouse. When permits are no 
longer required, they should be for¬ 
warded to the Bureau of Alcohol, To¬ 
bacco and Firearms for cancellation. 
Alcohol procured by use of the ATF 
forms referred to in this subsection 
shall be used exclusively on DOE 
work. 

§ 9-5.5204-4 Authority to sign applica¬ 
tions. 

Specific DOE personnel have been 
authorized to execute Part I of Forms 
1444 and 1486 by letters to the Direc¬ 
tor, Bureau of Alcohol, Tobacco and 
Firearms without power of redelega¬ 
tion. Copies of such letters have been 
furnished to field offices. In addition, 


the senior procurement official. Head¬ 
quarters, has been authorized to sign 
and delegate to others authority to 
sign applications under Bureau of Al¬ 
cohol, Tobacco and Firearms regula¬ 
tions relating to the procurement and 
use of alcohol free of tax. Only the in¬ 
dividuals so authorized shall execute 
Part I of these forms. Requests by 
field offices for new authorizations or 
discontinuance of existing authoriza¬ 
tions shall be submitted by letter to 
the senior procurement official. Head¬ 
quarters. Requests for new authoriza¬ 
tions shall be accompanied in each 
case by a 3x5 card with the following 
information typed thereon: 


__ whose 

signature appears below, is authorized to 
sign applications Forms 1444 and 1486, on 
behalf of DOE. 


(Signature) 


(Title) 

§ 9-5.5204-5 Filing applications. 

Applications shall be executed in du¬ 
plicate by the authorized DOE official 
and mailed directly to the Director, 
Bureau of Alcohol, Tobacco and Fire¬ 
arms, Washington, D.C. 20226. No 
transmittal letter is required. Where 
alcohol or specifically denatured alco¬ 
hol is for use directly by DOE, the 
form shall indicate that shipment 
shall be made to the DOE in care of 
the cost-type contractor. 

5 9-5.5204-6 Forms and authorized plants. 

Annually, the Bureau of Alcohol, 
Tobacco and Firearms publishes print¬ 
ed lists of Distilled Spirits Plants, 
Bonded Warehouses and Denaturing 
Plants Authorized to Operate. Copies 
of these lists and supplies of Forms 
144 and 1486 may be secured by writ¬ 
ten request to the Director, Bureau of 
Alcohol. Tobacco and Firearms, Wash¬ 
ington, D.C. 20226. 

§ 9-5.6204-7 Placing the order. 

A signed copy of the permit shall ac¬ 
company the original puchase order 
issued to the plant or warehouse, 
where it will be retained. Subsequent 
orders shall refer to the permit on file 
in the plant or warehouse. Order 
Form DOE-103 shall be issued by 
DOE for cost-type contractors* re¬ 
quirements, except as provided in § 9- 
5.5204-9. 

§ 9-5.5204-8 Notice of shipment 

When alcohol is shipped, the ship¬ 
per prepares the required forms as 
specified by Bureau of Alcohol, Tobac¬ 
co and Firearms relations and for¬ 
wards them to the consignee. Upon re¬ 
ceipt of the receiving report covering 
the shipment, the officer who signed 
the purchase order shall execute the 
certificate of receipt and forward it to 


the appropriate Regional Director, 
Bureau of Alcohol, Tobacco and Fire’ 
arms. The carrier transporting the al¬ 
cohol shall also be given a receipt as 
specified by Bureaus of Alcohol, To¬ 
bacco and Firearms regulations. 

S 9-5.5204-9 Orders placed by cost-type 
contractors. 

(a) Specially denatured alcohol. 
Heads of procuring activities may au¬ 
thorize cost-type contractors to apply 
for permits to purchase specially dena¬ 
tured alcohol, subject to restrictions of 
the Bureau of Alcohol, Tobacco and 
Firearms as to end use. In order to 
qualify, cost-type contractors must be 
bonded, must submit reports, and are 
subject to inspection by the Bureau of 
Alcohol, Tobacco and Firearms. 

(b) Tax-free alcohol. Under Bureau 
of Alcohol, Tobacco and Firearms reg¬ 
ulations. cost-type contractors per¬ 
forming scientific or research work or 
operating hospitals are permitted to 
procure alcohol tax free. These regula¬ 
tions require bonding under certain 
circumstances, submission of reports, 
and inspection by the Bureau of Alco¬ 
hol, Tobacco and Firearms. 

(c) DOE versus cost-type contractor 
alcohol procurement. Purchase may be 
made by either DOE or cost-type con¬ 
tractor, whichever is in the best inter¬ 
est of the Government, taking into 
consideration administrative costs and 
any other pertinent factors that may 
be applicable to individual situations. 
On purchases for recurring require¬ 
ments, one of the factors to consider is 
that for purchases by DOE the bond¬ 
ing, reporting, and inspection require¬ 
ments do not apply. 

§ 9-5.5204-10 Abandoned and forfeited al¬ 
cohol. 

Abandoned and forfeited alcohol 
which has come into the custody or 
control of any Federal agency may be 
obtained by following the procedure 
set forth in FPMR 101-43.4. 

5 9-5.5205 Helium. 

§9-5.5205-1 Scope. 

This section covers acquisition of 
helium for use by either DOE or cost- 
type contractors. 

§ 9-5.5205-2 Baaic source of supply- 

(a) Statutory requirements. The 
Helium Act (Public Law 86-777, as 
amended (50 U.S.C. 167(d)) provides 
that, to the extent that supplies are 
readily available, whether in gaseous 
or liquid form, the DOE shall pur¬ 
chase all major requirements of 
helium from the Secretary of the Inte¬ 
rior either directly or from suppliers 
who have purchased or will purchase 
an equivalent amount of Bureau of 
Mines helium in accordance with 30 
CFR Part 2. 
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{9-5.5205-3 Methods of purchase. 

(a) Purchases may be made from the 
Secretary of the Interior for either 
DOE or cost-type contractors' require¬ 
ments for helium by forwarding a pur¬ 
chase order in duplicate (Form DOE- 
103 or the cost-type contractor's pur¬ 
chase order properly identified as in 
the use of Government Sources of 
Supply) to: Bureau of Mines, Heliun 
Operations, Box H 4372, Herring 
Plaza, Amarillo, Tex. 79101. 

(b) Purchases may be made from 
commercial firms as indicated in sub- 
paragraphs (1) and (2) of this para¬ 
graph: Provided, that the vendor is re- 
Quired to furnish Bureau of Mines 
helium or buy the equivalent from the 
Bureau of Mines. 

(1) Commercial firms under GSA 
Schedule Contracts. 

(2) Commercial firms, including pri¬ 
vate distributors listed by the Bureau 
of Mines as eligible to sell helium to 
Federal agencies (30 CFR Part 2), pur¬ 
suant to usual procurement and con¬ 
tracting procedures. 

(c) In all cases, except where pur¬ 
chase is made from the Bureau of 
Mines directly, the purchase orders 
shall contain the following statement: 

Helium furnished under this contract 
shall be Bureau of Mines helium as defined 
by Parts 601 and 602, Subchapter A, Chap¬ 
ter VI, Title 30, Code of Federal Regula¬ 
tions. 

(d) One (1) copy of each procure¬ 
ment document issued pursuant to 
paragraph (b)(2) of this section shall 
be furnished to the address in para¬ 
graph (a) of this section. 

59-5.5206 Miscellaneous items. 

59-5.5206-1 Scope. 

This section sets forth the proce¬ 
dures and requirements for the pur¬ 
chase of various miscellaneous items. 
These procedures and requirements 
shall be applied to cost-type contrac¬ 
tors to the extent indicated in each 
subsection of this section. 

5 9-5.5206-2 Aircraft. 

All acquisitions of aircraft by either 
DOE or cost-type contractors (except 
lor temporary (30 days or less) rentals 
or loans) shall be approved in advance 
oy the senior procurement official, 
Headquarters. 

5 9-5.5206-3 DOE forms. 

DOE forms are those approved by 
the Office of the Controller, Head- 
Quarters, for use throughout DOE. 
Ufct-type contractors shall obtain 
jneir requirements for DOE forms 
wough DOE. 

i 9-5.5206-4 Standard, optional and other 
agency forms. 

(a) Source of supply. The General 
services Administration stocks for 


issue to agencies standard forms ap¬ 
proved by the Bureau of the Budget or 
the General Accounting Office and 
other common-use forms, such as 
Treasury forms, Civil Service forms, 
and optional forms. The Federal 
Supply Stores Catalog lists forms car¬ 
ried in stock. 

(b) Ordering forms from Federal 
Supply Service. DOE offices shall 
submit purchase orders for standards 
forms, except as specified In para¬ 
graph (c) of this section, directly to 
the appropriate Federal Supply Stores 
Depot. Orders for forms may Include 
requests for other items normally car¬ 
ried in stock. Orders for quantities of 
forms in excess of quantities normally 
furnished from stock will be extracted 
by the stores depot and sent to GSA 
Region 3, Washington. D.C. 20407, to 
be filled either by GSA Region 3 or by 
the Government Printing Office. Cost- 
type contractors shall obtain their re¬ 
quirements for standard, optional and 
other agency forms through the DOE. 

(c) Overprinted or altered forms. 
Forms that require overprinting, serial 
numbering, or different grade, weight, 
or color of paper, or a major alteration 
in construction shall be requisitioned 
from the Director of Administration 
or designee. 

§ 9-5.5206-5 Steel filing cabinets. 

(a) Procurement of steel filing cabi¬ 
nets, by either DOE or cost-type con¬ 
tractors, is subject to DOE utilization 
requirements. 

(b) Direct DOE procurements of 
steel filing cabinets are subject to the 
requirements of FPMR 101-26.308. 
These requirements do not apply to 
contractors authorized to use GSA 
supply sources. However, such filing 
cabinets shall not be procured by DOE 
cost-type contractors unless approved 
by the head of the procuring activity 
on the basis that DOE utilization re¬ 
quirements have been met and the ac¬ 
tions prescribed by FPMR 101-25.302- 
2 have been taken. A copy of the HPA 
approval shall be retained in the ap¬ 
propriate purchasing office files. 

5 9-5.5206-5a Security cabinets. 

Such cabinets shall not be procured 
by DOE or cost-type contractors 
unless approved by the head of the 
procuring activity on the basis that 
DOE utilization requirements and the 
“prerequisites to ordering" criteria 
outlined in FPMR 101-25.302.2 have 
been met (GSA approval not re¬ 
quired). In the event any security cabi¬ 
nets are approved for purchase, the 
procedures established In FPMR 101- 
26.507 for consolidated procurement of 
security cabinets shall be followed. 

§ 9-5.5206-6 New electric water coolers. 

DOE offices shall procure new elec¬ 
tric water coolers in accordance with 
FPMR 101-26.502. When cost-type 


contractors, consistent with the policy 
set forth in 5 9-5.901, procure new elec¬ 
tric water coolers from GSA supply 
sources, they shall procure in accor¬ 
dance with FPMR 101-26.502. 

§ 9-5.5206-7 Appliances. 

DOE activities shall procure new re¬ 
frigerators, freezers, ranges, washers, 
dryers, water heaters, and garbage dis¬ 
posals in accordance with FPMR 101- 
26.503. When cost-type contractors, 
consistent with the policy set forth in 
§9-5.901, procure these items from 
GSA supply sources, they shall be pro¬ 
cured in accordance with FPMR 101- 
26.503. 

§ 9-5.5206-8 Rental of post office boxes. 

DOE offices and cost-type contrac¬ 
tors may rent post office boxes on an 
annual basis, or for shorter periods by 
quarters where necessary. Payments 
for annual rentals are to be made in 
advance at the beginning of the fiscal 
year, and for periods of less than a 
year either in advance for the whole 
period, or at the beginning of each 
quarter in which the box is to be used. 

§ 9-5.5206-9 Government license tags. 

(a) In the District of Columbia. Offi¬ 
cial Government tags shall be pro¬ 
cured (without charge) by the senior 
procurement official. Headquarters, 
from the Department of Vehicles and 
Traffic, District of Columbia, for all 
motor vehicles (except vehicles 
exempt for security purposes) operat¬ 
ed principally in the Metropolitan 
Area of Washington, D.C. 

(b) Outside the District of Columbia. 
DOE offices operating Government- 
owned motor vehicles for official pur¬ 
poses (including Government vehicles 
operated by cost-type contractors), 
principally outside the Metropolitan 
Area of Washington, D.C., shall 
(except for vehicles exempt for securi¬ 
ty purposes) procure official U.S. Gov¬ 
ernment tags from the Superintendent 
of Industries, District of Columbia, 
Department of Correction, Lorton, 
Va., in accordance with the following 
instructions: 

(1) Orders (Form DOE-103) shall in¬ 
clude code letter “E" and tag numbers, 
delivery dates, consignment and ship¬ 
ping instructions, symbol of the appro¬ 
priation to be charged, amount of obli¬ 
gation which has been established on 
the books of the DOE Field Office, 
and the signature of an officer autho¬ 
rized to obligate the appropriation to 
be charged. 

(2) See FPMR 101-38.3 concerning 
prices to be used for obligation pur¬ 
poses when ordering tags. 

(3) Where the size of the shipment 
requires use of a Government bill of 
lading, that document shall accompa¬ 
ny the purchase order. Where quanti¬ 
ties are mailable, the District of Co¬ 
lumbia, Department of Correction, 
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will supply the necessary postage and 
add the cost to the invoice. (A pair of 
tags weighs approximately 1 pound, 1 
ounce.) 

(4) The letter "E” is the prefix 
symbol for DOE official license tags. 
Block numbers have been assigned to 
field offices. Additional numbers will 
be assigned by the office of the senior 
procurement official, Headquarters, 
when requested. 

(c) Special plates. Special plates for 
security purposes shall be purchased 
by DOE offices for DOE and cost-type 
contractors in accordance with local 
laws, regulations and instructions. 

§9-5.5206-10 Fuels and packaged petro¬ 
leum products. 

DOE offices shall procure fuels and 
packaged petroleum products (e.g., lu¬ 
bricating oil, gasoline, fuel oil, kero¬ 
sene. and solvents) in acordance with 
FPMR 101-26.602. When cost-type 
contractors, consistent with 9-5.51, 
procure such products from Defense 
sources, they shall do so in accordance 
with FPMR 101-26.602. 

§ 9-5.5206-11 Arms and ammunition. 

Pursuant to 10 U.S.C. 4655, the Sec¬ 
retary of the Army is authorized to 
furnish arms, suitable accouterments 
for use therewith, and ammunition for 
the protection of public money and 
property. 

(a) The Department of the Army 
has granted a general clearance for 
Federal agencies to procure, without 
further reference to or clearance from 
that Department, all arms and ammu¬ 
nition of types which are not peculiar 
to the military services, and which are 
readily procurable in the civilian 
market. 

(b) Procurement of arms and ammu¬ 
nition readily procurable in the civil¬ 
ian market shall be made in accor¬ 
dance with regular procurement proce¬ 
dure by either DOE or cost-type con¬ 
tractors. 

(c) Procurement of arms and ammu¬ 
nitions for DOE or cost-type contrac¬ 
tors which are peculiar to the military 
services shall be made by the DOE by 
submission of order Form DOE-103 to 
the Commanding General, U.S. Army 
Material Command, Washington, D.C. 
20315. 

§9-5.5206-12 Furniture. 

DOE offices and cost-type contrac¬ 
tors shall procure furniture in accor¬ 
dance with FPMR 101-26.505. 

§9-5.5206-13 Gold. 

Sales of gold shall be in accordance 
with FPMR 101-45.309-9. 

§9-5.5206-14 Purchases of sundry items 
from Government Printing Office. 

DOE offices shall purchase from the 
Government Printing Office, Wash¬ 
ington, D.C. 20401, paper, envelopes, 


inks, glues, and other supplies, as 
listed in the current GPO catalog and 
Price List for such items; except that 
DOE offices may purchase such items 
from other sources when It is more 
economical to do so, taking into con¬ 
sideration the cost of packing and 
transportation. 

9-5.5206-15 Materials handling equipment 
replacement standards. 

Materials handling equipment shall 
be purchased for replacement pur¬ 
poses by DOE offices and cost-type 
contractors in accordance with the 
standards in FPMR 101-25.405. Heads 
of procuring activities are authorized 
to replace an item earlier than the 
date specified in such standards under 
unusual circumstances. A written jus¬ 
tification shall be placed in the pur¬ 
chase file. 

§ 9-5.5206-16 Calibration services. 

Orders for calibration service may be 
placed with the National Bureau of 
Standards, Washington, D.C. 20234, by 
either DOE procurement offices or 
cost-type contractors. Copies of the 
letters authorizing cost-type contrac¬ 
tors to order calibration services on 
behalf of DOE should be sent to the 
Bureau of Standards. Attention: "Ad¬ 
ministrative Services Division." 

§9-5.5206-17 Wiretapping and eavesdrop¬ 
ping equipment 

All procurement by DOE offices and 
cost-type contractors of devices pri¬ 
marily designed to be used surrepti¬ 
tiously to overhear or record conversa¬ 
tions is prohibited. 

§9-5.5206-18 Coal. 

DOE offices and cost-type contrac¬ 
tors may participate in the Defense 
Fuel Supply Center coal contracting 
program for carload or larger lots. If 
participation is desired, estimates shall 
be submitted to DFSC in accordance 
with FPMR 101-26.602. 

§9-5.5206-19 Procurement of gas masks 
and canisters. 

M9 Army assualt mask and Mil and 
M14 canisters: Supplies of the M9 
Series Protective Field Mask (Army as¬ 
sault mask) and Mil and M14 canis¬ 
ters are being maintained at Oak 
Ridge, Term., and Richland, Wash., 
for requistions by DOE offices and 
cost-type contractors. 

(a) The masks supplied by Oak 
Ridge and Richland are refurbished to 
serviceable conditions and tested for 
reliability before they are placed in 
stock. Each mask has been equipped 
with an Mil canister and is packaged 
in a transparent film bag. 

(b) For requistions of masks, pur¬ 
chasers should state, in addition to in¬ 
formation for shipment, the quantity 
of masks required in large or medium 
size and whether a carrier for each 


mask is required. Price of each mask, 
with or without carrier, is $13.50, f.o.b! 
Oak Ridge, Tenn., or Richland, Wash. 

(c) For requisitions of canisters for 
the M9 mask, purchasers should state, 
in addition to information for ship! 
ment, the type and quantity required 
at respective unit prices, f.o.b. Oak 
Ridge, Tenn., or Richland, Wash.: 

Canister, Mil, FSN 4240-112-9365 (filter 

paper and Whetlerized carbon >-42.25 

Canister, Ml 4. FSN 4240-203-3733 (double 

thickness of filter paper)—$8.40. 

<d) DOE or cost-type contractor pur¬ 
chase orders for masks and canisters 
should be addressed to: 

(1) For delivery east of the Mississip¬ 
pi River: Union Carbide Corp., Nuclear 
Division, Oak Ridge Gaseous Diffusion 
Plant, Post Office Box P, Oak Ridge, 
Tenn. 37830. 

(2) For delivery west of the Missis¬ 
sippi River: Rockwell International 
Corp., Post Office Box 250, Richland, 
Wash. 99352. 

§ 9-5.5206-20 Procurement of electronic 
data processing tape. 

(a) All DOE direct procurement of 
electronic data processing tape shall 
be made in accordance with the provi¬ 
sions of FPMR 101-26.508. 

(b) DOE offices having requirements 
in excess of the maximum order limi¬ 
tation of the Federal Supply Schedule 
should contact GSA directly to make 
arrangements for obtaining the quan¬ 
tities needed, in accordance with the 
provisions of FPMR 101-26.508-2. 

(c) DOE offices having requirements 
for types of electronic data processing 
tape other than those coverd by Inter¬ 
im Federal Specification W-T-0051C 
(GSA-FSS) or current Federal Supply 
Schedules shall submit their require¬ 
ments directly to GSA in accordance 
with the provisions of FPMR 101- 

26.508- 2. 

(d) Procuring activites shall require 
all their cost-type contractors to 
obtain their requirements for electron¬ 
ic data processing tape in accordance 
with the provisions of FPMR 101- 

26.508- 1. Adequate justification exits, 
heads of procuring activities may au¬ 
thorize these cost-type contractors to 
obtain their tape from other sources. 
When a manager does authorize a con¬ 
tractor to obtain its requirements 
from other sources, a copy of the au¬ 
thorization, together with a brief 
statement of the justification, should 
be sent to the senior procurement offi¬ 
cial, Headquarters, for informational 
purposes. 

(e) DOE offices should consolidate 
their requirements and the require¬ 
ments of their cost-type contractors 
for electronic data processing tape 
when it appears that such action 
would be practical and would result in 
significant price advantages to the 
Government. 
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§ $-5.5206-21 Porcurement of masking de¬ 
vices. 

Masking devices are assembled in 
the DOE plant at Paducah, Ky., and 
may be requisitioned by DOE offices 
and cost-type contractors at cost from: 

- -, Area Manager. DOE. Padu¬ 
cah Area Office, Post Office Box 1213, Pa¬ 
ducah. Ky. 42001. 

§9-5.5207 Special materials. 

This section covers the purchase of 
materials peculiar to the DOE pro¬ 
gram. While purchases of these mate¬ 
rials are unclassified, quantities, desti¬ 
nation or use may be classified. See 
appropriate sections of the Classifica¬ 
tion Guide. Procuring activities shall 
require cost-type contractors to obtain 
the special materials identified in the 
following subsections in accordance 
with the procedures stated therein. 

§9-5.5207-1 Heavy water. 

The senior program official or desig¬ 
nee controls the procurement and pro¬ 
duction of heavy water. DOE offices 
and cost-type contractors shall place 
orders directly with the senior pro¬ 
gram official designee. 

§ 9-5.5207-2 Platinum. 

The Chicago Operations Office is re¬ 
sponsible for maintaining the DOE 
platinum supply. DOE offices and 
cost-type contractors shall clear with 
the Chicago Operations Office as to 
the availability of platinum prior to 
the purchase of platinum on the open 
market. 

§9-5.5207-3 Jewel bearings. 

See FPR 1-1.319. 

Subparl 9-5.54 Use of Procurement and 
Supply Management Support Services at the 
Nevada Test Site 

§ 9-5.5400 Scope of subpart. 

This subpart sets forth DOE policy 
for the use of the procurement and 
supply management support services 
at the Nevada Test Site. The provi¬ 
sions of this subsection shall be ap¬ 
plied to cost-type contractors carrying 
out projects at the NTS. 

§ 0-5.5401 Policy. 

As an integral part of their responsi¬ 
bility for furnishing project-related 
materials, equipment, and technical 
services, the Nevada Operations Office 
will, except in special cases, provide to 
Hie fullest practicable extent the nec¬ 
essary procurement and supply man¬ 
agement support services required to 
support the technical efforts of all or¬ 
ganizations sponsoring experiments or 
Participating in the scientific aspects 
2* experiments conducted at the NTS. 
aii rtherm . ore ' organizations that 
re carrying out projects or perform¬ 
ing work at the NTS will make the ful¬ 


lest practicable use of these facilities 
and services to prevent unnecessary 
duplication to assure maximum effi¬ 
ciency and economy. 

Subport 9-5.55 Purchase or Loato 
Determination* 

§ 9-5.5500 Scope of subpart. 

(a) This subpart implements and 
supplements FPMR 101-25.5 which 
prescribes guidelines to be used in de¬ 
termining whether acquisition of par¬ 
ticular types of equipment should be 
by purchase or lease. 

§ 9-5.5501 Policy. m 

(a) The guidelines prescribed in 
FPMR 101-25.5 for making purchase 
or lease determinations shall be ap¬ 
plied to the acquisition of all types of 
equipment. These guidelines shall be 
used in making lease-versus-purchase 
determinations at time of original ac¬ 
quisition, when lease renewals are 
being considered, or at other times as 
circumstances warrant. 

(b) Contracting officers shall assure 
the use of applicable lease-versus-pur¬ 
chase guidelines in all procurement 
and supply operations under their ju¬ 
risdiction. 

§9-5.5502 Utilization of excess equipment 
or interests in equipment. 

Excess lists shall be consulted prior 
to leasing equipment in both original 
and renewal leasing actions. Also, 
leased equipment shall be offered for 
utilization by other DOE offices and 
DOE contractors prior to release 
whenever an accumulated credit 
toward purchase of the equipment will 
be lost. 

§ 9-5.5503 Maintenance of records. 

Records shall be maintained of all 
lease-purchase studies and other perti¬ 
nent data used to support adminin- 
strative actions taken. 

§ 9-5.5504 Funding considerations. 

Unavailability of funds is generally 
not adequate justification for a deci¬ 
sion to lease when purchase is indicat¬ 
ed by the lease-purchase study to be 
the more economical course of action. 
In such circumstances it is essential 
that every effort be made to follow 
the purchase course of action. This is 
true both with respect to those studies 
made at the times leases are renewed 
or when other circumstances warrant. 

§ 9-5.5505 Leasing of equipment. 

If leasing of equipment is necessary, 
and a lease with purchase option ex¬ 
ecuted, the purchase option shall be 
exercised at the earliest possible date, 
provided the purchase is the more eco¬ 
nomical course of action. 


PART 9-6—FOREIGN PURCHASES 
Subparl 9-6.1 tuy American Act— Supply and 
* Service Contract* 

Sec. 

9-6.100 Scope. 

9-6.103 Exceptions. 

9-6.103-2 Nonavailability in the United 
States. 

9-6.104-4 Evaluation of bids and proposals. 
9-6.151 DOE list of supplies excepted from 
Buy American Act (supplies to be pro¬ 
cured for public use). 

Authority: Title V. Department of Energy 
Organization Act (Pub. L. 95-91), Adminis¬ 
trative Procedures Act, as amended (5 U.S.C. 
551, et. seq. 

Sub part 9-6.1 Buy American Act—Supply and 
Service Contract* 

§9-6.100 Scope. 

This subpart implements FPR Sub¬ 
part 1-6.1. 

§ 9-6.103 Exceptions. 

§9-6.103-2 Nonavailability in the United 
States. 

Contracting officers may make the 
determinations required by FPR 1- 
6.103-2, provided such determination 
is factually supported in writing. 

§ 9-6.101-4 Evaluation of bids and propos- 
• als. 

(a) Proposed awards shall be submit¬ 
ted (in triplicate) through the senior 
procurement official. Headquarters, to 
the head of the agency for decision 
where: 

(1) Rejection of an acceptable low 
foreign bid is considered necessary to 
protect essential national security in¬ 
terests such as maintenance of a mobi¬ 
lization base; and 

(2) Rejection of any bid or proposal 
for other reasons of the national inter¬ 
est when it is considered necessary. 

§ 9-6.151 DOE list of supplies excepted 
from Buy American Act (supplies to be 
procured for public use). 

Antimony 

Asbestos 

Bauxite 

Bismuth 

Books, trade, text, technical, or scientific; 
newspapers, magazines, periodicals; print¬ 
ed briefs and films; not printed in the 
United States, and for which domestic edi¬ 
tions are not available. 

Cadmium 

Calcium cyanamide 
Castor oil 

Chrome ore or chromite 
Cobalt (ore and metals) 

Cork 

Cryolite, natural 

Diamonds, industrial and abrasive 

Graphite, natural 

Iodine 

Jute and jute burlaps 

Logs, veneer, and lumber from balsa, green- 
heart, lignum vitae, mahogany, and teak 
Mica 
Nickel 

Crude petroleum, petroleum fuels, and pe¬ 
troleum lubricants 
Platinum and related group metals 
Radium salts, source and special nuclear 
materials 

Rubber, crude, and latex 
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Rutile 

Shellac 

Spare parts for equipment of foreign manu¬ 
facture, and for which domestic parts are 
not available 
Sperm oil 
Tartaric acid 
Tin 

Suggestions for changes in additions 
to the above list, with appropriate jus¬ 
tifications, shall be submitted to the 
senior procurement official. Headquar¬ 
ters. 


PART 9-7—CONTRACT CLAUSES 

Sec. 

9-7.000 Scope of part. 

9-7.050 General policy. 

9-7.051 Deviations. 

Sobpor* 9-7.1 Fixed Price Supply Contract* 

9-7.100 Scope. 

9-7.102 Required. 

9-7.102-1 Definitions. 

9-7.102-19 Termination for convenience of 
the Government. 

9-7.102-20 Pricing of adjustments. 
9-7.102-50 Order of precedence. 

9-7.102-51 Renegotiation. 

9-7.102-52 Patent indemnity. 

9-7.102-53 Notice and assistance regarding 
patent and copyright infringement. 
9-7.102-54 Reporting of royalties. 
9-7.102-55 Authorization and consent. 
9-7.103 Clauses to be used when applicable. 
9-7.103-3 Examination of records by 
Comptroller General. 

9-7.103-4 Reserved. 

9-7.103-28 Subcontracts. 

9-7.103-50 Classification. 

9-7.103-51 Government property. 

9-7.103-52 Patent rights (Long form). 
9-7.103-53 Security.. 

9-7.103-54 Organizational conflicts of in¬ 
terest. 

9-7.103-55 Safety and health. 

9-7.104 DOE additional clauses. 

9-7.104-50 Priorities allocations and allot¬ 
ments. 

9-7.104-51 Permits and licenses. 

9-7.104-52 Nuclear hazards indemnity. 

Subpart 9-7.2 Coftf-r*imbure«m«nt Typa Supply 
Contract* 

9-7.200 Scope. 

9-7.202 Required clauses. 

9-7.202-1 Definitions. 

9-7.202-4 Allowable cost. fee. and payment. 
9-7.202-7 Examination of records by 
ComptroUer General. 

9-7.202-8 Subcontracts. 

9-7.202-10 Termination for default or con¬ 
venience of the Government. 

9-7.202-24 Notice and assistance regarding 
patent and copyright infringement. 
9-7.202-50 Order of precedem e. 

9-7.202-51 Renegotiation. 

9-7.202-52 Patent indemnity. 

9-7.202-53 Reporting of royalties. 

9-7.202-54 Authorization and consent. 
9-7.203 Clauses to be used when applicable. 
9-7.203-9 Negotiated overhead rates. 
9-7.203-50 Patent rights (Long form). 
9-7.203-51 Addtional technical data re¬ 
quirements. 

9-7.203-52 Rights in technical data. 
9-7.203-53 Classification. 

9-7.203-54 Security. 

9-7.203-55 Safety and health. 

9-7.203-56 Organizational conflicts of in¬ 
terest. 


Sec. 

9-7.204 DOE additional clauses. 

9-7.204-5 Insurance—liability to third per¬ 
sons. 

9-7.204-50 Priorities, allocations, and allot¬ 
ments. 

9-7.204-51 Permits and licenses. 

9-7.204-52 Nuclear hazards indemnity. 

Subpart 9-7.3 Flxad-Prica R«*«arch and 
Development Contracts 

9-7.300 Scope. 

9-7.302 Required clauses. 

9-7.302-1 Definitions. 

9-7.302-6 Examination of records by 
Comptroller General 

9-7.302-10 Termination for convenience of 
the Government. 

9-7.302-22 Notice and assistance regarding 
patented copyright infringement. 
9-7.302-23 Patent. 

9-7.302-29 Pricing of adjustments. 
9-7.302-50 Order of precedence. 

9-7.302-51 Renegotiation. 

9-7.302-52 Authorization and consent. 
9-7.302-53 Patent rights. 

9-7.3C2-54 Additional technical data re¬ 
quirements. 

9-7.302-55 Rights in technical data-long 
form. 

9-7.302-56 Reporting of royalties. 
9-7.302-57 Printing. 

9-7.302-58 Federal Reports Act. 

9-7.303 DOE clauses to be used when appli¬ 
cable. 

9-7.303-12 Subcontracts. 

9-7.303-50 Patent Indemnity. 

9-7.303-51 Security. 

9-7.303-52 Limitation of Government’s ob¬ 
ligations. 

9-7.303-53 Organizational conflicts of in¬ 
terest. 

9-7.303-54 Safety and health. 

9-7.304 DOE additional clauses. 

9-7.304-50 Priorities, allocations, and allot¬ 
ments. 

9-7.304-51 Permits and licenses. 

9-7.304-52 Soviet BLOC controls. 

9-7.304-53 Organizational conflicts of in¬ 
terest. 

9-7.304-54 Nuclear hazards indemnity. 

Subpart 9-7.4 Cott-Raimburvamant Typa Raaaarch 
and Davalopmant Contract* 

9-7.400 Scope. 

9-7.402 Required clauses. 

9-7.402-1 Definitions. 

9-7.402-3 Allowable cost, fee and payment. 
9-7.402-7 Examination of records by 
Comptroller General. 

9-7.402-8 Subcontracts. 

9-7.402-10 Termination for default or con¬ 
venience of the Government. 

9-7.402-21 Notice and assistance regarding 
patent and copyright infringement. 
9-7.402-22 Patents. 

9-7.402-50 Order of precedence. 

9-7.402-51 Renegotiation. 

9-7.402-52 Authorization and consent 
9-7.402-63 Patent rights. 

9-7.402-54 Additional technical data re¬ 
quirements. 

9-7.402-55 Rights in technical data—long 
form. 

9-7.402-56 Reporting of royalties. 

9-7.402-57 Printing. 

9-7.402-58 Federal Reports Act. 

9-7.402-59 Stop work order. 

9-7.402-60 Foreign travel. 

9-7.403 Clauses to be used when applicable. 
9-7.403-9 Negotiated overhead rates. 
9-7.403-70 Patent indemnity. 

9-7.403-71 Security. 

9-7.403-72 Organizational conflicts of in¬ 
terest. 


Sec 

9-7.403-73 Safety and health. 

9-7.404 DOE additional clauses. 

0-7.404-9 Insurance—liability to third per- 
sons. 

9-7.404-50 Priorities, allocations, and allot* 
ments. 

9-7.404-51 Permits and licenses. 

9-7.404-52 Soviet BLOC controls. 

9-7.404-53 Organizational conflicts of fa. 
terest. 

9-7.404-54 Nuclear hazards indemnity. 

Subpart 9-7.6 Flxad-Prica Con*trillion Conlrach 

9-7.600 Scope of Subpart. 

9-7.602 DOE required modifications and 
clauses. 

9-7.602-1 Definitions. 

9-7.602-16 Patent indemnity. 

9-7.602-29 Termination for convenience of 
the Government. 

9-7.602-30 Pricing of adjustments. 

9-7.602-51 Notice and assistance regarding 
patent and copyright infringement. 

9-7.602-52 Reporting of royalties. 

9-7.602-53 Renegotiation. 

9-7.603 DOE clauses and modifications to 
be used when applicable. 

9-7.603-7 Examination of records by 
Comptroller General. 

9-7.603-28 Subcontracts. 

9-7.603-50 Competition in subcontracting 

9-7.603-51 Notice to the Government of 
labor disputes. 

9-7.603-52 Additional technical data re¬ 
quirements. 

9-7.603-53 Rights in technical data—long 
form. 

9-7.603-54 Classification. 

9-7.603-55 Security. 

9-7.604 DOE additional clauses. 

9-7.604-50 Priorities, allocations, and allot¬ 
ments. 

9-7.604-51 Nuclear hazards indemnity. 

Subpart 9-7 J7 Transportation Contract* 

9-7.700 Scope of Subpart. 

9-7.703 DOE required modifications and 
clauses. 

9-7.703-1 Definitions. 

9-7.703-7 Examination of records by 
Comptroller General. 

9-7.703-51 Renegotiation. 

9-7.704 DOE additional clauses. 

9-7.704-51 Nuclear hazards indemnity. 

Subpart 9-7.8 FIxad-PHca ArcWtact-lnflIn«*r 
Contract* 

9-7.800 Scope of subpart. 

9-7.801 Applicability. 

9-7.802 Required clauses. 

9-7.802-1 Definitions. 

9-7.802-2 Responsibility of the Architect- 
Engineer. 

9-7.802-3 Changes. 

9-7.802-4 Termination. 

9-7.802-5 Disputes. 

9-7.802-6 Assignment of claims. 

9-7.802-7 Examination of records by 
Comptroller General. 

9-7.802-8 Covenant against contingent 
fees. 

9-7.802-9 Officials not to benefit. 

9-7.802-10 Contract Work Hours and 
Safety Standards Act-overtime compen¬ 
sation. 

9-7.802-11 Convict labor. 

9-7.802-12 Equal opportunity. 

9-7.802-13 Interest. 

9-7.802-14 Pricing of adjustments. 

9-7.802-15 Listing of employment open* 

tagS - W -M 

9-7.802-16 Employment of the handi¬ 
capped. 
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See. * 

9-7.802-17 Clean air and water. 

9-7.802-18 Payment of Interest on Archi¬ 
tect-Engineer claims. 

9-7.802-19 Utilization of small business 
concerns. 

8- 7.802-20 Utilization of minority business 

enterprises. 

9- 7.802-21 Suspension of work. 

9-7.802-22 Order of precedence. 

9-7.802-23 Renegotiation. 

9-7.802-24 Notice and assistance regarding 
patent and copyright infringement. 
9-7.802-25 Patent indemnity. 

9-7.802-26 Reporting of royalties. 

9-7.802-27 Buy American Act. 

9-7.802-28 Payment. 

9-7.802-29 Subcontractors and Outside As¬ 
sociates and Consultants. 

9-7.802-30 Contracting Officer's Decisions. 
9-7.802-31 Gratuities. 

9-7.802-32 Composition of Architect-Engi¬ 
neer. 

9-7.803 Clauses to be used when applicable. 
9-7.803-1 Patent rights (long form). 

9-7.803-2 Authorization and consent. 
9-7.803-3 Rights in technical data—long 

form. 

9-7.803-4 Additional technical data re¬ 
quirements. 

9-7.803-5 Small Business subcontracting 
program. 

9-7.803-6 Minority business enterprises 
subcontracting program. 

9-7.803-7 Price reduction for defective cost 
or pricing data. 

9-7.803-8 Audit and records. 

9-7.803-9 Subcontractor cost or pricing 
data. 

9-7.803-10 Cost accounting standards. 
9-7.803-11 Privacy Act. 

9-7.803-12 Insurance. 

9-7.803-13 Alterations in contract. 

9-7.803-14 Classification. 

9-7.803-15 Security. 

9-7.804 DOE additional clauses. 

9-7.804-1 Priorities, allocations and allot¬ 
ments. 

9-7.804-2 Nuclear hazards indemnity. 

9-7.9 Cost roimburtomont typo construction 
■nd ArchHoct Enginoor Contracts [losorvod] 

Authority: Title V, Department of Energy 
Organization Act (Pub. L. 95-91). Adminis¬ 
trative Procedures Act. as amended (5 UJS.C. 
Ml, et. seq. 

59-7.000 Scope of part 
This part implements FPR Part 1-7 
which sets forth contract clauses for 
use in connection with the procure¬ 
ment of personal property and nonper¬ 
sonal services (including construction), 
and supplements, as well as modifies, 
fTR Part 1-7 by prescribing certain 
UOE contract clauses to be used in ad¬ 
dition to or in place of such FPR 
clauses. 

§9-7.050 General policy. 

It is policy to use the prescribed 
and DOE contract clauses wher¬ 
ever practicable; uniformity in the use 
or contract clauses tends to insure im¬ 
partial treatment of all contractors, 
expedites negotiation and contract 
feview, and facilitates contract admin¬ 
istration. 

§9-7.051 Deviations. 

< 9 lauses Part 9-7 are catego- 
ir ed in the same manner as the 
clauses in FPR 1 - 7 . There are three 


categories: required; when applicable; 
and additional. The deviation proce¬ 
dures which are applicable to each cat¬ 
egory are as follows: 

(a) Required clauses. The required 
FPR clauses in FPR 1-7, and the re¬ 
quired DOE-PR clauses and modifica¬ 
tions to FPR required clauses shall be 
used as prescribed. Textual modifica¬ 
tions or deletion of any required 
clause requires approval in accordance 
with negotiations are not considered 
deviations; provided. Counsel deter¬ 
mines that the change is not prohibit¬ 
ed by statute, executive order, or ad¬ 
ministrative regulations and does not 
alter the meaning, intent or basic prin¬ 
ciples expressed in these clauses. 

(b) When applicable clauses. The 
clauses in this category shall be used 
where the circumstances for which the 
clauses were designed exist. Textual 
modifications or use of a clause cover¬ 
ing the same subject matter which 
varies from a clause at set forth re¬ 
quires approval in accordance with § 9- 
1.009. Minor changes in wording which 
may become necessary in negotiations 
are not considered deviations; pro¬ 
vided, Counsel determines that the 
change is not prohibited by statute, 
executive order, or administrative reg¬ 
ulation and does not alter the mean¬ 
ing, intent or basic principles ex¬ 
pressed In these clauses. 

(c) Additional clauses. The addition¬ 
al clauses are provided for guidance 
and use as decided locally. The clause 
text may be modified or other clauses 
substituted as needed without obtain¬ 
ing approval in accordance with §9- 
1.009. 

Subpart 9-7.1— Fix •d-Pric# Supply Contracts 

§9-7.100 Scope. 

This subpart supplements FPR 1- 
7.1. 

§ 9-7.102 Required. 

FPR1-7.102 sets forth required 
clauses. This section prescribes certain 
modifications to those FPR clauses 
and established additional DOE re¬ 
quired clauses. 

§9-7.102-1 Definitions. 

Add the following paragraph (d) to 
FPR 1-7.102-1: 

(d) The term DOE means the U.S. 
Department of Energy. 

§ 9-7.102-19 Termination for convenience 
of the Government 

Modify FPR 1-8.701 paragraph (f) 
by de leting all after the reference "(41 
CFR 1-15)" and inserting the follow¬ 
ing in lieu thereof: "as supplemented 
or modified by DOE-PR Part 9-15.2 
(41 CFR 9-15) in effect on the date of 
the contract." 

§ 9-7.102-20 Pricing of adjustments. 

FPR 1-7.102-20 is modified by delet¬ 
ing all after "(41 CFR 1-15)" and in¬ 
serting the following in lieu thereof: 


"as supplemented or modified by 
DOE-PR Part 9-15.2 (41 CFR 9-15) in 
effect on the date of this contract." 

§ 9-7.102-50 Order of precedence. 

Order of Precedence 

In the event of an inconsistency be¬ 
tween provisions of this contract, the 
inconsistency shall be resolved by 
giving precedence as follows: (a) sched¬ 
ule; (b) statement of work; (c) the gen¬ 
eral provisions; (d) other provisions of 
the contract, contractor’s technical 
proposal, if incorporated in the con¬ 
tract by reference or otherwise. 

§9-7.102-51 Renegotiation. 

If this contract is subject to the Re¬ 
negotiation Act of 1951, as amended, 
the following provision shall apply: 

(a) This contract is subject to the 
Renegotiation Act of 1951 (50 USC 
App. 1211, et seq.), as amended, and to 
any subsequent act of Congress pro¬ 
viding for the renegotiation of con¬ 
tracts. Nothing contained in this 
clause shall impose any renegotiation 
obligation with respect to this contract 
or any subcontract hereunder which is 
not imposed by an act of Congress 
heretofore or hereafter enacted. Sub¬ 
ject to the foregoing, this contract 
shall be deemed to contain all the pro¬ 
visions required by section 104 of the 
Renegotiation Act of 1951, and by 
such other act, without subsequent 
contract amendment specifically incor¬ 
porating such provisions. 

(b) The contractor agrees to insert 
the provisions of this clause, including 
this paragraph (b), in all subcontracts, 
as that term is defined In section 103 
g. of the Renegotiation Act of 1951, as 
amended. 

§ 9-7.102-52 Patent indemnity. 

Insert the clause set forth in §9- 
9.103-1 under the conditions contained 
in §9-9.103. 

§9-7.102-53 Notice and assistance regard¬ 
ing patent and copyright infringement. 

Insert the clause In §9-9.104 under 
the conditions set forth therein. 

§ 9-7.102-54 Reporting of royalties. 

Insert the clause in §9-9.110 under 
the conditions set forth therein. 

§ 9-7.102-55 Authorization and consent 

Insert the clause set forth in section 
9-9.102-1 under the conditions set 
forth therein. 

§ 9-7.103 Clauses to be used when applica¬ 
ble. 

This section prescribes modifications 
to certain clauses In FPR 1-7.103 and 
provides DOE clauses which shall be 
used when applicable in addition to 
clauses In FPR 1-7.103. 
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§9-7.103-3 Examination of records by 
Comptroller General 

Modify FPR 1-7.103-3 as follows: 

(a) Add the following as paragraph 
(e): "Nothing in this contract shall be 
deemed to preclude an audit by the 
General Accounting Office of any 
transaction under this contract." 

(b) Substitute the words "unless the 
DOE authorizes their prior disposi¬ 
tion" for the words "or such lesser 
time specified in either Appendix M of 
the Armed Services Procurement Reg¬ 
ulation or the Federal Procurement 
Regulations Part 1-20, as appropriate" 
in paragraphs (b) and (c). 

§ 9-7.103-4 Reserved. 

§9-7.103-28 Subcontracts. 

Modify FPR 1-7.103-28, paragraph 

(c)(v), to read as follows: Identification 
of the type of subcontract to be used, 
and a copy of the proposed subcon¬ 
tract if it either exceeds $100,000 or is 
otherwise required by the contracting 
officer. 

§9-7.103-50 Classification. 

The following clause shall be includ¬ 
ed in all contracts which involve classi¬ 
fied information: 

Classification 

In the performance of the work under this 
contract, the contractor shall assign classifi¬ 
cations to all documents, material, and 
equipment originated or generated by the 
contractor in accordance with classification 
guidance furnished to the contractor by the 
DOE. Every subcontract and purchase order 
issued hereunder Involving the origination 
or generation of classified documents, mate¬ 
rial, or equipment, shall include a provision 
to the effect that in the performance of 
such subcontract or purchase order the sub¬ 
contractor or supplier shall assign classifica¬ 
tions to all such documents, material and 
equipment in accordance with classification 
guidance furnished to such subcontractor or 
supplier by the contractor. 

§9-7.103-51 Government property. 

Insert the applicable Government 
property clause set forth in FPR 1- 
7.303-7. 

§ 9-7.103-52 Patent rights (long form). 

Insert the clause set forth in §9- 
9.107-5(a) under the conditions con¬ 
tained in § 9-9.107-4(a). 

§9-7.103-53 Security. 

The following clause is required in 
contracts entered into under sections 
31 (research assistance) or 41 (owner¬ 
ship and operation of production fa¬ 
cilities) of the Atomic Energy Act, as 
amdended, and in other contracts and 
subcontracts, the performance of 
which involved or is likely to involve 
restricted data, formerly restricted 
data, or other classified information. 

Security 

(a) Contractor’s duty to safeguard restrict¬ 
ed data, formerly restricted data, and other 


classified information. The contractor shall, 
in accordance with DOE security regula¬ 
tions and requirements, be responsible for 
safeguarding restricted data, formerly re¬ 
stricted data, and other classified informa¬ 
tion and protecting against sabotage, espio¬ 
nage. loss and theft, the classified docu¬ 
ments and material in the contractor’s pos¬ 
session in connection with the performance 
of work under this contract. Except as oth¬ 
erwise expressly provided in this contract 
the contractor shall, upon completion or 
termination of this contract, transmit to 
DOE any classified matter in the posession 
of the contractor or any person under the 
contractor’s control in connection with per¬ 
formance of this contract. If retention by 
the contractor of any classified matter is re¬ 
quired after the completion or termination 
of the contract and such retention is ap¬ 
proved by the contracting officer the con¬ 
tractor will complete a certificate of posses¬ 
sion to be furnished to DOE specifytng the 
classified matter to be retained. The certifi¬ 
cations shall identify the items and types or 
categories of matter retained, the conditions 
governing the retention of the matter and 
the period of retention, if known. If the re¬ 
tention is approved by the contracting offi¬ 
cer the security provisions of the contract 
will continue to be applicable to the matter 
retained. 

(b) Regulations. The contractor agrees to 
conform to all security regulations and re¬ 
quirements of DOE. 

(c) Definition of restricted data. The term 
"restricted data", as used in this clause, 
means all data concerning (1) design, manu¬ 
facture, or utilization of atomic weapons; (2) 
the production of special nuclear material; 
or (3) the use of special nuclear material in 
the production of energy, but shall not in¬ 
clude data declassified or removed from the 
restricted data category pursuant to section 
142 of the Atomic Energy Act of 1954. 

(d) Definition of formerly restricted data. 
The term "formerly restricted data", as 
used in this clause, means all data removed 
from the restricted data category under sec¬ 
tion 142d of the Atomic Energy Act of 1954, 
as amended. 

(e) Security clearance of personnel. The 
contractor shall not permit any individual 
to have access to restricted data, formerly 
restricted data, or other classified informa¬ 
tion, except in accordance with the Atomic 
Energy Act of 1954, as amended, and the 
DOE’s regulations or requirements applica¬ 
ble to the particular type or category of 
classified information to whcih access is re¬ 
quired. 

(f) Criminal liability. It is understood that 
disclosure of restricted data, formerly re¬ 
stricted data, or other classified information 
relating to the work or services ordered here 
under to any person not entitled to recieve 
it, or failure to safeguard any restricted 
data, formerly restricted data, or any other 
classified matter that may come to the con¬ 
tractor or any person under the contractor’s 
control in connection with work under this 
contract, may subject the contractor, its 
agents, employees, or subcontractors to 
criminal liability under the laws of the 
United States. (See the Atomic Energy Act 
of 1954. as amended. 42 U.S.C. 2100 et seq.: 
18 U.S.C. 793 and 794; and Executive Order 
11652.) 

(g) Subcontracts and purchase orders. 
Except as otherwise authorized in writing 
by the contracting officer, the contractor 
shall insert provisions similar to the forego¬ 
ing in all subcontracts and purchase orders 
under this contract. 


§ 9-7.103-54 Organizational conflicts of 
interest 

The appropriate clauses contained in 
9-1.54 may be used under the condi- 
tions set forth therein. 

§ 9-7.103-55 Safety and health. 

Insert the clause set forth in §9- 

50.704- 2 where appropriate. 

§ 9-7.104 DOE additional clauses. 

This subpart provides DOE clauses 
for use as needed. 

§ 9-7.104-50 Priorities, allocations, and at 
lotments. 

The following clause may be used 
only in contracts and orders for 
atomic energy production and con¬ 
struction programs, and supply con¬ 
tracts directly related thereto, where 
the programs have been authorized 
pursuant to the Atomic Energy Act, as 
amended. 

Priorities, Allocations, and Allotments 

The contractor shall follow the provisions 
of DM8 Regulation 1 and all other applica¬ 
ble regulations and orders of the Domestic 
and International Business Administrations, 
Department of Commerce in obtaining con¬ 
trolled materials and other products and 
materials needed to fill this order. 

§ 9-7.104-51 Permits and licenses. 

The following clause may be used if 
permits or licenses will be required to 
perform the contract. 

Permits and Licenses 

Except as otherwise directed by the con¬ 
tracting officer, the contractor shall procure 
all necessary permits or licenses and abide 
by all applicable laws,regulations and ordin¬ 
ances of the United States and of the State, 
territory, and political subdivision in which 
the work under this contract is performed. 

§ 9-7.104-52 Nuclear hazards indemnity. 

Insert the clauses set forth in §9- 

50.704- 6, 9-50.704-7, and 9-50.704-8 
where appropriate. 

Subpart 9-7.2—Coft>R*imbur*«m«nt Type 
Supply Contracts 

§9-7.200 Scope. 

This subpart supplements FPR 1- 
7.2. 

§ 9-7.202 Required clauses. 

FPR 1-7.202 sets forth required 
clauses. This section prescribes modifi¬ 
cations to certain of these FPR re¬ 
quired clauses, and establishes addi¬ 
tional DOE required clauses. 

§ 9-7.202-1 Definitions. 

Insert the modification set forth in 
§9-7.102-1. 

§ 9-7.202-4 Allowable cost, fee, and pay* 
ment 

Insert the clause in FPR 1-7.202-4 in 
all cost reimbursement type contracts 
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and modify paragraph (a)(l)(i) by in¬ 
serting after the reference (41 CFR 1- 

5.2): 

The Allowable cost, fee, and payment 
clause of FPR 1-7.202-4, as modified by 
DOE-PR 0-15.2 shall be Inserted in all DOE 

contracts except: 

(1) Operating and on-site service contracts. 
(U) Contracts with Educational Institu¬ 
tions. 

(ill) On-site Construction and Architect- 
Engineering Contracts. 

(iv) Contracts with State and Local Gov¬ 
ernments. 

(v) Training and Other Services—Educa¬ 
tional Institutions. 

} 9-7.202-7 Examination of records by 
Comptroller General. 

Insert the clause set forth in FPR 1- 
7.103-3 modified as set forth in §9- 

7.103.3. 

§ 9-7.202-8 Subcontracts. 

Modify FPR 1-7.202-8, paragraph 
(bX5), to read as set forth in § 9-7.103- 
28. 

§ 9-7^202-10 Termination for default or 
convenience of the Government 

Modify FPR 1-8.702, paragraph (f), 
as set forth in § 9-7.102-19. 

§9-7.202-24 Notice and assistance regard¬ 
ing patent and copyright infringement. 

Substitute the clause prescribed by 
§9-9.104 under the conditions set 
forth therein in lieu of FPR 1-7.202- 
24. 

§9-7.202-50 Order of precedence. 

Insert the clause set forth in §9- 

7.102- 50. 

§9-7.202-51 Renegotiation. 

Insert the clause set forth in §9- 

7.102- 51. 

§9-7.202-52 Patent indemnity. 

Insert the clause in § 9-9.103-3(b) 
under the conditions contained in § 9- 
9.103. 

§ 9-7.202-63 Reporting or royalties. 

Insert the clause prescribed by 5 9- 
9.110 under the circumstances set 
forth therein. 

§9 7.202-54 Authorization and consent. 

o clause set forth In section 9- 
SL102-1 shall be used under the condi¬ 
tions set forth therein. 

§ 9-7.203 Clauses to be used when applica¬ 
ble. 

This section prescribes modifications 
~ certain clauses in FPR 1-7.203 and 
nl°i lde f clauses which shall be 
when applicable In addition to 
the clauses in FPR 1-7.203. 

§9-<.203-9 Negotiated overhead rates. 

* IT? the cJause set forth in FPR 1- 
•*04-1. Add the following phrase In 


the third line paragraph (c): "the ap¬ 
plicable cost principles referenced in 
the allowable cost, fee. and payment 
clause." 

5 9-7.203-50 Patent rights (long form). 

Insert the clause set forth in §9- 
9.107-5va) under the conditions set 
forth In § 9-9.107-4(a>. 

89-7.203-51 Additional technical data re¬ 
quirements. 

Insert the clause set forth in 8 9- 

9.202-3(c) under the conditions con¬ 
tained in 8 9-9.202-3(b). 

8 9-7.203-52 Rights in technical data. 

Insert the clause set forth 8 9-9.202- 
3(e)(2) under the conditions contained 
in 8 9-9.202-3(eXl). 

8 9-7.203-53 Classification. 

Insert the clause In §9-7.103-50 
under the conditions set forth therein. 

8 9-7.203-54 Security. 

Insert the clause in §9-7.103-53 
under the conditions set forth therein. 

8 9-7.203-55 Safety and health. 

Insert the clause set forth in 9- 

50.704- 2 where appropriate. 

§9-7.203-56 Organizational conflicts of 
interest. 

The appropriate clauses contained in 
9-1.54 may be used under the condi¬ 
tions set forth therein. 

§ 9-7.204 DOE additional clauses. 

This section provides DOE clauses 
for use as needed. 

8 9-7.204-5 Insurance liability to third 
persons. 

Insert the clause in FPR 1-7.204-5 
with the following modification in 
paragraph (c). Change (C) to (D) and 
insert a new (C) as follows: 

"(C) for which appropriated funds 
are not available, or". 

8 9-7.204-50 Priorities, allocations, and al¬ 
lotments. 

The clause in §9-7.104-50 may be 
used under the conditions set forth 
therein. 

§ 9-7.204-51 Permits and licenses. 

The clause in §9-7.104-51 may be 
used under the conditions set forth 
therein. 

8 9-7.204-52 Nuclear hazards indemnity. 

Insert the clauses set forth in 9- 

50.704- 6, 9-50.704-7, and 9-50.704-8 
where appropriate. 

Subpart 9-73—Fixed-Pries Research and 
Davelopmanf Contracts 

§9-7.300 Scope. 

This subpart supplements FPR 1- 
7.3. 


§ 9-7.302 Required clauses. 

FPR 1-7.302 sets forth required 
clauses. This section prescribes modifi¬ 
cations to certain of these FPR re¬ 
quired clauses and establishes addi¬ 
tional DOE required clauses. 

§ 9-7.302-1 Definitions. 

Insert the clause and modification 
set forth in § 9-7.102-1. 

§ 9-7.302-6 Examination of records by 
Comptroller General. 

Insert the clause prescribed by FPR 
1-7.013-3, modified as set forth in § 9- 
7.103-3. 

§9-7.302-10 Termination for convenience 
of the Government 

Modify FPR 1-8.701, paragraph (f) 
or FPR 1-8.704-1, paragraph (d), as set 
forth in § 9-7.102-19. 

§ 9-7.302-22 Notice and assistance regard¬ 
ing patent and copyright infringement 

Substitute the clause prescribed by 
§ 9-9.104 under the conditions set 
forth therein for FPR 1-7.302-22. 

§ 9-7.302-23 Patents. 

Substitute either of the clauses re¬ 
ferenced in § 9-7.302-53 in lieu of FPR 
1-7.302-23. 

§ 9-7.302-29 Pricing of a4ju9tments. 

Insert the clause prescribed by FPR 
1-7.102-20, modified as set forth in § 9- 

7.102- 20 

§ 9-7.302-50 Order of precedence. 

Insert the clause set forth In §9- 

7.102- 50 

§ 9-7.302-51 Renegotiation. 

Insert the clause set forth in §9- 

7.102- 51 under the conditions pre¬ 
scribed therein. 

§ 9-7.302-52 Authorization and consent. 

Insert the clause prescribed by §9- 

9.102- 2 under the conditions set forth 
therein. 

§9-7.302-53 Patent rights. 

Insert either the clause set forth in 
§9-9.107-5(a), or the clause prescribed 
by § 9-9.106-6, in accordance with the 
conditions contained in § 9-9.107-4(a). 

5 9-7.302-54 Additional technical data re¬ 
quirements. 

Insert the clause set forth in §9- 

9.202- 3(c) under the conditions con¬ 
tained in § 9-9.202-3(b). 

§ 9-7.302-55 Rights in technical data-long 
form. 

Insert the clause prescribed by § 9- 

9.202- 3(eX2) under the conditions con¬ 
tained in 9-9.202.-3(e)(l). 
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§ 9-7.302-56 Reporting of royalites. 

Insert the clause prescribed by 9- 
9.110 under the conditions set forth 
therein. 

§9-7.302-57 Printing. 

Insert the following clause: 

Printing 

Unless otherwise specified in this con¬ 
tract, the contractor shall not engage in, 
nor subcontract for, any printing (as that 
term is defined in title I of the Government 
Printing and Binding Regulations in effect 
on the effective date of this contract) in 
connection with the performance of work 
under this contract: Provided, however, that 
performance of a requirement under this 
contract involving the reproduction of less 
than 5,000 production units of any one page, 
or less than 25.000 production units in the 
aggregate of multiple pages, will not be 
deemed to be printing. A production unit is 
defined as one sheet, size 8 by 1014 inches, 
one side only, one color. 

§ 9-7.302-58 Federal Reports Act 

Insert the following clause: 

Federal Reports Act 

(a) In the event that it subsequently be¬ 
comes a contractual requirement to collect 
or record information calling either for an¬ 
swers to identical questions from 10 or more 
persons other than Federal employees, or 
Information from Federal employees which 
is to be used for statistical compUations of 
general public interest, the Federal Reports 
Act shall apply to this contract. No plan, 
questionnaire, interview guide, or other 
similar device for collecting information 
(whether repetitive or a single-time) may be 
used without first obtaining clearance from 
the Office of Management and Budget 
(OMB). 

(b) The contractor shall request the re¬ 
quired OMB clearance from the contracting 
officer before expending any funds or 
making public contracts for the collection of 
data. The authority to expend funds and to 
proceed with the collection of data shall be 
in writing by the contracting officer. The 
contractor must plan at least 90 days for 
OMB clearance. Excessive delay caused by 
the Government which arises out of causes 
beyond the control and without the fault or 
negligence of the contractor will be consid¬ 
ered in accordance with the clause entitled 
"Excusable Delays”, If such clause Is appli¬ 
cable. If not, the period of performance may 
be extended pursuant to this clause if ap¬ 
proved by the contracting officer. 

§9-7.303 DOE clauses to be used when 
applicable. 

This section prescribes modifications 
to certain clauses in FPR 1-7.303 and 
provides DOE clauses which shall be 
used when applicable, in addition to 
the clauses in FPR 1-7.303. 

§ 9-7.303-12 Subcontracts. 

Modify FPR 1-7.303-12, paragraph 
(v), to read as set forth in 5 9-7.103-28. 

§ 9-7.303-50 Patent indemnity. 

Insert the clause set forth in §9- 
9.103-(b) under the conditions con¬ 
tained in § 9-9.103. 


5 9-7.303-51 Security. 

(a) Insert the clause §9-7.103-53 
under the conditions set forth therein. 

(b) See Note A of § 9-50.704-5. 

§9-7.303-52 Limitation of Government's 

obligations. 

The clause set forth below is autho¬ 
rized for use when funds are not avail¬ 
able to fund the total fixed price of 
the contract at the time of entering 
into the contract and the initial fund¬ 
ing of the contract is not less than 50 
percent of the total fixed-price. The 
foregoing circumstances may occur 
when less than full funding is pro¬ 
vided from Headquarters to a field 
office via a Headquarters financial 
plan. Notwithstanding the grant of au¬ 
thority to use the clause under the 
foregoing circumstances, it is empha¬ 
sized that fixed-price contracts shall 
be fully funded wherever possible and 
that, accordingly, incremental funding 
of such contracts should be kept to 
the absolute minimum. Contracting 
officers are authorized, in appropriate 
cases, to revise paragraphs (a) and (b) 
of the clause to specify the work re¬ 
quired under the contract in lieu of 
contract item numbers. 

Limitation of Government's Obligation 

(a) Of the total price of items- 

through-. the sum of $-is 

presently available for payment and alloted 
to this contract. It is anticipated that from 
time to time additional funds will be allot¬ 
ted to this contract in accordance with the 
following schedule until the total price of 
said items is allotted. 

Schedule for 

Date-Amount- 

(b) The contractor agrees to perform or have 
performed work on said items up to the 
point at which, in the event of termination 
of this contract pursuant to the clause 
hereof entitled "Termination for Conve¬ 
nience of the Government,” the total 
amount payable by the Government (in¬ 
cluding amounts payable in respect of sub¬ 
contracts and settlement costs) pursuant to 
paragraph (e) thereof, would in the exercise 
of reasonable judgment by the contractor 
approximate the total amount at the time 
allotted to the contract. The Government 
shall not be obligated in any event to pay or 
reimburse the contractor in excess of the 
amount from time to time allotted to the 
contract, anything to the contrary in the 
clause hereof entitled “Termination for 
Convenience of the Government” notwith¬ 
standing. 

(c) It is contemplated that funds presently 
allotted to this contract will cover the work 

to be performed until -. In the 

event funds allotted are considered by the 
contractor to be Inadequate to cover the 
work to be performed until the above date, 
or an agreed date in substitution thereof, 
the contractor shall notify the contracting 
officer in writing when within the next 
thirty days the work will reach a point at 
which, in the event of termination of this 
contract pursuant to the clause hereof enti¬ 
tled “Termination for Convenience of the 
Government.” the total amount payable by 


the Government (including amounts pay. 
able in respect of subcontracts and settle¬ 
ment costs) pursuant to paragraph (e) 
thereof, will approximate 85 percent of the 
total amount then allotted to the contract. 
The notice shall state the estimated date 
when such point will be reached and the es¬ 
timated amount of additional funds re¬ 
quired to continue performance to the 
above or an agreed substituted date. The 
contractor shall, thirty days prior to the 
date above the written or agreed substituted 
date, advise the contracting officer in writ¬ 
ing as to the estimated amount of additional 
funds which will be required for the timely 
performance of the contract for a further 
period as may be specified in the contract or 
otherwise agreed to by the parties. If after 
such latter notification additional funds are 
not allotted by the date above written or by 
an agreed date in substitution thereof, the 
contracting officer will, upon written re¬ 
quest of the contractor, terminate this con¬ 
tract on such date or the date set forth in 
the request, whichever is later, pursuant to 
the provisions of the clause of this contract 
entitled “Termination for Convenience of 
the Government.” 

(d) When additional funds are alloted 
from time to time for continued perfor¬ 
mance of the work under this contract, the 
parties shall agree on the applicable period 
of contract performance which shall be cov¬ 
ered by such funds. The provisions of para¬ 
graphs (b) and (c) above shall apply to such 
additional allotted funds and substituted 
date pertaining thereto and the contract 
amended accordingly. 

(e) If the contractor incurs additional 
costs, or is delayed in the performance of 
the work under this contract, solely by 
reason of the failure of the Government to 
allot additional funds in amounts sufficient 
for the timely performance of this contract, 
end if additional funds are allotted, an equi¬ 
table adjustment shall be made in the price 
or prices (including appropriate target, bill¬ 
ing and ceiling prices where applicable) of 
said items or in the time of delivery or both. 
Failure to agree to any such equitable ad¬ 
justment hereunder shall be a dispute con¬ 
cerning a question of fact within the mean¬ 
ing of the clause in this contract entitled 
“Disputes.” 

(f) The Government may at any time 
prior to termination, and with the consent 
of the contractor, after notice of termina¬ 
tion, allot additional funds for this contract 

(g) Nothing in this clause shall affect the 
right of the Government to terminate this 
contract pursuant to the clause of this con¬ 
tract entitle “Termination for Convenience 
of the Government.” 

§ 9-7.303-53 Organizational conflicts of 
interest 

The appropriate clauses contained in 
9-1.54 may be used under the condi¬ 
tions set forth therein. 

§ 9-7.303-54 Safety and health. 

Insert the clause set forth in §9- 
50.704-2 where appropriate. 

§ 9-7.304 DOE additional clauses. 

This section provides DOE clauses 
for use as needed. 
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§ 9-7.304-50 Priorities, allocations, and al¬ 
lotments. 

The clause In §9-7.104-50 may be 
used under the conditions set forth 

therein. 

§ 9-7.304-51 Permits and licenses. 

The clause in §9-7.104-51 may be 
used under the conditions set forth 

therein. 

§ 9-7.304-52 Soviet-bloc controls. 

The following clause may be used 
only in those unclassified research 
contracts with educational institutions 
which may involve making unclassi¬ 
fied information about atomic energy 
available to certain foreign nations. 
The attachment referred to in the 
clause should set forth the applicable 
requirements of DOE Regulations on 
dissemination of unclassified pub¬ 
lished and unpublished technical in¬ 
formation to foreign nations. This 
clause should not be used routinely in 
all research contracts with educational 
institutions which do not involve un¬ 
classified information about atomic 
energy. 

Soviet-Bloc Controls 

In connection with the contract activities, 
the contractor agrees to comply with the re¬ 
quirement* aet forth in Attachment 

*-of this contract relating to the 

oountriea listed therein. Prom time to time, 
by written notice to the contractor DO* 
shall have the right to ehaage the Mating * of 

countries in Attachment-upon a 

determination by DO* that such change is 
in conformance with national policy. The 
contractor shall have the right to terminate 
its performance under this contract upon at 
least 90 days' prior written notice to DOE if 
the contractor determines that it is unable, 
without substantiaUy interfering with its 
policies as an educational institution or 
without adversely affecting its performance, 
to continue performance of the work under 
this contract as a result of a change in At¬ 
tachment -made by DOE pursu¬ 

ant to the preceding sentence. If the con- 
trator elects to terminate performance, the 
provisions of this contract respecting termi- 
naUon for the convenience of the Govern¬ 
ment shall apply. 

§9-7.304-53 Organizational conflicts of 

interest 

The following clause may be used 
oniy in contract with educational insti¬ 
tutions where DOE has major invest¬ 
ments in facilities but does not own or 
lease the land. This clause shall not be 
used routinely In all contracts with 
educational institutions. 

Avoidance op Conflicts of Interest 

The parties agree that the university has 
wopted policies and procedures, designed to 
void conflict of Interest situations, which 
T* to substantial conformance with the 
A^lL St ? tement ot the Council of American 
association of University Professors and the 
Councl i on Education of Decern* 
r>f t ♦ ’ entltle d “On Preventing Conflicts 
interest in Government-Sponsored Re¬ 


search at Universities,*' which policies and 
procedures will be applied in connection 
with this contract. 

The appropriate clauses contained in 
9-1.54 may be used under the condi¬ 
tions set forth therein. 

§ 9-7.304-54 Nuclear hazards indemnity. 

Insert the clauses set forth in §§9- 
50.704-6. 9-50.704-7 and 9-50.704-8 
where appropriate. 

Subpart 9-7.4—Cott-Reimbunemenf Type 
Research and Development Contract* 

§ 9-7.400 Scope. 

This subpart supplements FPR 1- 
7.4. 

§ 9-7.402 Required clauses. 

FPR 1-7.402 sets forth required 
clauses. This section prescribes modifi¬ 
cations to certain of these FPR re¬ 
quired clauses, and establishes addi¬ 
tional DOE required classes. 

§ 9-7.402-1 Definitions. 

Insert the clause and modifications 
set forth in § 9-7.102-1. 

§9-7.402-2 Allowable cost, fee, and pay¬ 
ment 

FPR 1-7.402-3 is supplemented as 
follows: 

(e) Modify paragraph (aXlXl) of FPR 1- 
7.202-4 as set forth hi 19-7.203-4. 

§ 9-7.402-7 Examination of records by 
Comptroller General. 

Insert the clause prescribed by FPR 
1-7.103-3, modified as set forth in §9- 
7.103-3. 

§ 9-7.402-8 Subcontracts. 

Modify FPR 1-7.402-8, paragraph 
(b)(5), to read as set forth in § 9-7.103- 
28. 

§ 9-7.402-10 Termination for default or 
convenience of the Government 

Modify FPR 1-8.702, paragraph (f), 
or FPR 1-8.704-1, paragraph (d), as set 
forth in § 9-7.102-19. 

§ 9-7.402-21 Notice and assistance regard¬ 
ing patent and copyright infringement 

Insert the clause prescribed by §9- 
9.104 under the conditions set forth 
therein. 

§9-7.402-22 Patents. 

Substitute either of the clauses re¬ 
ferenced in § 9-7.402-53 in lieu of FPR 
1-7.402-22. 

§ 9-7.402-50 Order of precedence. 

Insert the clause set forth in §9- 

7.102- 50. 

§ 9-7.402-51 Renegotiation. 

Insert the clause set forth in §9- 

7.102- 51 under the the conditions pre¬ 
scribed therein. 


§ 9-7.402-52 Authorization and consent 

Insert the clause prescribed by §9- 

9.102-2 under the conditions set forth 
therein. 

§9-7.402-53 Patent rights. 

Insert either the clause set forth in 
§ 9-9.107-5(a), or the clause prescribed 
by § 9-9.107-6, in accordance with the 
conditions contained In § 9-9.107-4(a). 

§9-7.402-54 Additional technical data re¬ 
quirements. 

Insert the clause set forth in §9- 

9.202- 3(c) under the conditions con¬ 
tained in § 9-9.202-3(b). 

§ 9-7.402-55 Rights in technical data— 
long form. 

Insert the clause set forth in §9- 

9.202- 3(e)(2) under the conditions con¬ 
tained in § 9-9.202-3(e)(l). 

§ 9-7.402-56 Reporting of royalties. 

Insert the clause prescribed by §9- 
9.110 under the conditions set forth 
therein. 

§9-7.402-57 Printing. 

Insert the clause set forth in §9- 

7.302- 57. 

§9-7.402-58 Federal Reports Aet 

Insert the clause aet forth in §9- 

7.302- 58. 

§ 9-7.402-59 Stop work ordsr. 

(a) The contracting officer may at 
any time, by written order to the con¬ 
tractor require the contractor to atop 
all, or any part, of the work called for 
by this contract for a period of 90 days 
after the order Is delivered to the con¬ 
tractor, and for any further period to 
which the parties may agree. Any such 
order shall be specifically identified as 
a stop work order issued pursuant to 
this clause. Upon receipt of such an 
order, the contractor shall forthwith 
comply with its terms and take all rea¬ 
sonable steps to minimize the incur¬ 
rence of costs allocable to the work 
covered by the order during the period 
of work stoppage. Within a period of 
90 days after a stop work order is de¬ 
livered to the contractor, or within 
any extension of that period to which 
the parties shall have agreed, the con¬ 
tracting officer shall either: 

(I) Cancel the stop work order, or 
(ii) Terminate the work covered by 
such order as provided in the "Termi¬ 
nation for Default or for Convenience 
of the Government" clause of this con¬ 
tract. 

(b) If a stop work order issued under 
this clause is cancelled or the period of 
the order or any extension thereof ex¬ 
pires, the contractor shall resume 
work. An equitable adjustment shall 
be made in the delivery schedule, the 
estimated cost, the fee, (if any), or a 
combination thereof, and in any other 
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provisions of the contract that may be 
effected, and the contract shall be 
modified In writing accordingly, if: 

(I) The stop work order results In an 
Increase in the time required for, or in 
the contractor's cost properly alloca 
ble to, the performance of any part of 
this contract, and 

(II) The contractor asserts a claim 
for such adjustments within 30 days 
after the end of the period of work 
stoppage: provided that, If the con¬ 
tracting officer decides the facts Justi¬ 
fy such action, he may receive and act 
upon such claim asserted at any time 
prior to final payment under this con¬ 
tract. 

(c) If a stop work order is not can¬ 
celled and the work covered by such 
order is terminated for default, the 
reasonable costs resulting from the 
stop work order shall be allowed by 
equitable adjustment or otherwise. 

§ 9-7.402-60 Foreign travel. 

(a) Foreign travel when charged di¬ 
rectly shall be subject to the prior ap¬ 
proval of the contracting officer for 
each separate trip regardless of 
whether funds for such travel are con¬ 
tained in an approved budget. Foreign 
travel is defined as any travel outside 
of Canada and the United States and 
its territories and possessions. 

(b) Requests for approval shall be 
submitted at least 45 days prior to the 
planned departure date, be on a Re¬ 
quest for Approval of Foreign Travel 
form, and when applicable include a 
notification of proposed soviet-bioc 
travel. 

§ 9-7.403 Clauses to be used when applica¬ 
ble. 

This section prescribes modifications 
to certain clauses in FPR 1-7.403, and 
provides clauses which shall be used 
when applicable in addition to the 
clauses in FPR 1-7.403. 

§ 9-7.403-9 Negotiated overhead rates. 

Modify paragraph (c) of FPR 1- 

3.704- 1 to read as set forth in 9-7.203- 
9. 

§ 9-7.403-70 Patent indemnity. 

Insert the clause set forth in §9- 

9.103-3(b) under the conditions con¬ 
tained In § 9-9.103. 

§9-7.403-71 Security. 

(a) Insert the clause in 9-7.103-53 
under the conditions set forth therein. 

(b) See Note A of 9-50.704-5. 

§ 9-7.403-72 Organizational conflicts of 
interest 

The appropriate clauses contained in 
9-1.54 may be used under the condi¬ 
tions set forth therein. 

§ 9-7.403-73 Safety and health. 

Insert the clause set forth in §9- 

50.704- 2 where appropriate. 


} 9-7.404 DOE additional clauses. 

This section provides DOE clauses 
for use as needed. 

$ 9-7.404-9 Insurance liability to third 
persons. 

Insert the clause set forth in FPR 1- 
7.204-5 under the conditions set forth 
therein with the clause modification 
prescribed In 9-7.204-5. 

§ 9-7.404-50 Priorities, allocations, and al¬ 
lotments. 

The clause in §9-7.104-50 may be 
used under the conditions set forth 
therein. 

§ 9-7.404-51 Permits and licenses. 

The clause in §9-7.104-51 may be 
used under the conditions set forth 
therein. 

§ 9-7.404-52 Soviet-Bloc controls. 

The clause in §9-7.304-52 may be 
used under the conditions set forth 
therein. 

f 9-7.404-53 Organizational conflicts of 
interest. 

The appropriate clauses contained in 
9-1.54 may be used under the condi¬ 
tions set forth therein* 

§ 9-7.404-54 Nuclear hazards indemnity. 

Insert the clauses set forth in 9- 

50.704-6, 9-50.704-7, and 9-50.704-6 
where appropriate. 

Subport 9-7.6 Fbcsd-Prics Construction 
Contracts 

§ 9-7.600 Scope of suhpart. 

This subpart supplements FPR 1- 
7.6. 

§9-7.602 DOE required modifications and 
clauses. 

§9-7.602-1 Definitions. 

Add the following as paragraph (c): 

(c) The term DOE means U.S. Depart¬ 
ment of Energy. 

§9-7.602-16 Patent indemnity. 

Insert the clause set forth in §9- 

9.103-1 under the conditions contained 
in §9-9.103 In lieu of FPR 1-7.602-16. 

§9-7.602-29 Termination for convenience 
of the Government 

Modify FPR 1-6.703, paragraph (f), 
as set forth in 9-7.102-19. 

§ 9-7.602 -30 Pricing of adjustments. 

Insert the clause prescribed by FPR 
1-7.102-20, modified as set forth in 9- 
7.102-20. 

§9-7.602-51 Notice and assistance regard¬ 
ing patent and copyright infringmenL 

Insert the clause prescribed by §9- 
9.104 under the conditions set forth 
therein. 


§ 9-7.602-52 Reporting of royalties. 

Insert the clause prescribed by §9- 
9.110 under the conditions set forth 
therein. 

§ 9-7.602-53 Renegotiation. 

Insert the clause set forth in §9- 

7.102- 51 under the conditions pre¬ 
scribed therein. 

§9-7.603 DOE clauses and modificatioiu 
to be used when applicable. 

§ 9-7.603-7 Examination of records by 
Comptroller General. 

Insert the clause prescribed by FPR 
1-7.103-3, modified as set forth In 9- 

7.103- 3. 

§ 9-7.603-28 Subcontracts. 

Modify FPR 1-7.103-28, paragraph 
(b)(v), to read as set forth in § 9-7.103- 
28. 

§9-7.603-50 Competition in subcontract¬ 
ing 

Insert the clause set forth in FPF1- 

7.202- 30 in negotiated contracts over 
$10,000, except in firm fixed-price con¬ 
tracts where award is on the basis of 
effective price competition or where 
prices are established by law or regula¬ 
tion. 

§9-7.603-51 Notice to the Government of 
labor disputes. 

Insert the clause set forth in FPR 1- 

7.203- 3 under the conditions pre¬ 
scribed therein. 

§9-7.603-52 Additional technical data re¬ 
quirements. 

Insert the clause set forth in §9- 
9.202 3(c) under the conditions con¬ 
tained in § 9-9.202-3(b). 

§ 9-7.603-53 Rights in technical data— 
long form. 

Insert the clause set forth in §9- 
9.202-3(eX2) under the conditions con¬ 
tained in § 9-9.202-3(e)(l). 

§ 9-7.603-54 Classification. 

Insert the clause set forth in §9- 

7.103- 50 under the conditions con¬ 
tained therein. 

§9-7.603-55 Security, 

Insert the clause in § 9-7.103-53 
under the conditions contained there¬ 
in. 

§ 9-7.604 DOE additional clauses. 

This section provides DOE clauses 
for use as needed. 

§ 9-7.604-50 Priorities, allocations, and al¬ 
lotments. 

Insert the clause In 9-7.104-50 under 
the conditions provided therein. 
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§ 9-7.604-51 Nuclear hazards indemnity. 

Insert the clauses set forth in §§ 9- 
50.704-6, 9-50.704-7 and 9-50.704-8 
where appropriate. 

Subport 9-7.7 Transportation Contracts 

§ 9-7.700 Scope of subpart. 

This subpart supplements FPR 1- 
7.7. 

§9-7.703 DOE required modifications and 

clauses, 

§ 9-7.703-1 Definitions. 

Insert the clause in FPR 1-7.103-3 as 
modified by § 9-7.102-1. 

§9-7.703-7 Examination of records by 
Comptroller General. 

Insert the clause in FPR 1-7.103-3 as 
modified by § 9-7.103-3. 

§ 9-7.703-51 Renegotiation. 

Insert the clause set forth in §9- 
7.102-51 under the conditions pre¬ 
scribed therein- 

§ 9-7.704 DOE additional clauses. 

This section provides DOE clauses 
for use as needed. 

§9-7.704-51 Nuclear hazards indemnity. 

Insert the clauses set forth in §§ 9- 
50.704-6, 9-50.704-7 and 9-50.704-8 
where appropriate. 

Subpart 9-7.8 Fixad-Prica Architect-Engineer 
Contracts 

§9-7.800 Scope of subpart. 

This subpart sets forth contract 
clauses for use in fixed-price architect- 
engineer contracts. 

§9-7.801 Applicability. 

The clauses set forth In this subpart 
shall be used in fixed-price architect- 
engineer contracts. 

§9-7.802 Required clauses. 

The clauses set forth in this § 9- 
7.802 shall be inserted, as required, in 
all fixed-price architect-engineer con¬ 
tacts. 

§9-7.802-1 Definitions. 

Insert the clause set forth In §9- 
•-102-1, and paragraph (e) as follows: 

(e) The term "contractor” as used herein 
means architect-engineer. This term should 
.. 8U bstituted In all of the clauses in which 
contractor” appears. Additional definitions 
may be included provided they are not in¬ 
consistent with the clause or the provisions 
of these regulations. 

§ 9-7.802-2 Responsibility of tbe architect- 

engineer. 

Responsibility op the Architect- 
Engineer 

(a) The architect-engineer shall be 
esponsible for the professional qual¬ 


ity, technical accuracy and the coordi¬ 
nation of all designs, drawings, specifi¬ 
cations, and other services furnished 
by the architect-engineer under this 
contract. The architect-engineer shall, 
without compensation, correct or 
revise any errors or deficiencies in his 
designs, drawings, specifications, and 
other services. 

(b) Neither the Government’s 
review, approval or acceptance of, nor 
payment for, any of the services re¬ 
quired under this contract shall be 
construed to operate as a waiver of 
any rights under this contract or any 
cause of action arising out of the per¬ 
formance of this contract, and the ar¬ 
chitect-engineer shall be and remain 
liable to the Government in accor¬ 
dance with applicable law for all dam¬ 
ages to the Government caused by the 
architect-engineer’s negligent perfor¬ 
mance of any of the services furnished 
under this contract. 

(c) The rights and remedies of the 
Government provided for under this 
contract are in addition to any other 
rights and remedies provided by law. 

§ 9-7.802-3 Changes. 

Changes 

(a) The contracting officer may. at 
any time, by written order, make 
changes within the general scope of 
the contract in the services to be per¬ 
formed. If such changes cause an in¬ 
crease or decrease in the architect-en¬ 
gineer’s cost of, or time required for, 
performance of any services under this 
contract, whether or not changed by 
any order, an equitable adjustment 
shall be made and the contract shall 
be modified in writing accordingly. 
Any claim of the architect-engineer 
for adjustment under this clause must 
be asserted in writing within 30 days 
from the date of receipt by the archi¬ 
tect-engineer of the notification of 
change unless the contracting officer 
grants a further period of time before 
the date of final payment under the 
contract. 

(b) No services for which an addi¬ 
tional cost or fee will be charged by 
the architect-engineer will be fur¬ 
nished without the prior authorization 
of the contracting officer. 

§ 9-7.802-4 Termination. 

Termination 

(a) The contracting officer may, by 
written notice to the architect-engi¬ 
neer, terminate this contract in whole 
or in part at any time, either for the 
Government's convenience or because 
of the failure of the architect-engineer 
to fulfill his contract obligations. 
Upon receipt of such notice, the archi¬ 
tect-engineer shall: (1) immediately 
discontinue all services affected 
(unless the notice directs otherwise), 
and (2) deliver to the contracting offi¬ 


cer all data, drawings, specifications, 
reports, estimates, summaries, and 
such other information and materials 
as may have been accumulated by the 
architect-engineer in performing this 
contract, whether completed or in or 
process. 

(b) If the termination is for the con¬ 
venience of the Govenment, an equita¬ 
ble adjustment in the contract price 
shall be made, but no amount shall be 
allowed for anticipated profit on un¬ 
performed services. 

(c) If the termination is due to the 
failure of the architect-engineer to ful¬ 
fill his contract obligations, the Gov¬ 
ernment may take over the work and 
prosecute the same to completion by 
contract or otherwise. In such case, 
the architect-engineer shall be liable 
to the Government for any additional 
cost occasioned to the Government 
thereby. 

(d) If. after notice of termination for 
failure to fulfill contract obligation, it 
is determined that the architect-engi¬ 
neer had not so failed, the termination 
shall be deemed to have been effected 
for the convenience of the Govern¬ 
ment. In such event, adjustment in 
the contract prices shall be made as 
provided in paragraph (b) of this 
clause. 

(e) The rights and remedies of the 
Government provided in this clause 
are in addition to any other rights and 
remedies provided by law or under this 
contract. 

§ 9-7.802-5 Disputes. 

Disputes 

(a) Except as otherwise provided in this 
contract, any dispute concerning a 
question of fact arising under this con¬ 
tract which is not disposed of by 
agreement shall be decided by the con¬ 
tracting officer, who shall reduce his 
decision to writing and mail or other¬ 
wise furnish a copy thereof to the ar¬ 
chitect-engineer. The decision of the 
contracting officer shall be final and 
conclusive unless, within 30 days from 
the date of receipt of such copy, the 
architect-engineer mails or otherwise 
furnishes to the contracting officer a 
written appeal addressed to the head 
of the agency. The decision of the 
head of the agency or designee for the 
determination of such appeals shall be 
final and conclusive. This provision 
shall not be pleaded in any suit involv¬ 
ing a question of fact arising under 
this contract as limiting judicial 
review of any such decision to cases 
where fraud by such official or his 
representative or board is alleged; Pro¬ 
vided, however, that any such decision 
shall be final and conclusive unless the 
same is fraudulent or capricious or ar¬ 
bitrary or so grossly erroneous as nec¬ 
essarily to imply bad faith or Is not 
supported by substantial evidence. In 
connection with any appeal proceed- 
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ing under this clause, the architect-en¬ 
gineer shall be afforded an opportuni¬ 
ty to be heard and to offer evidence in 
support of his appeal. Pending final 
decision of a dispute hereunder, the 
architect-engineer shall be afforded an 
opportuntiy to be heard and to offer 
evidence in support of his appeal. 
Pending final decision of a dispute 
hereunder. the architect-engineer 
shall proceed diligently with the per¬ 
formance of the contract and in accor¬ 
dance with the contracting officer’s 
decision. 

(b)This Disputes clause does not pre¬ 
clude consideration of questions of law 
in connection with decisions provided 
for in paragraph (a) above. Nothing in 
this contract, however, shall be con¬ 
strued as making final the decision of 
any administrative official, representa¬ 
tive, or board on a question of law. 

§ 9-7.802-6 Assignment of claims. 

Insert the clause set forth in FPR 1- 
30.703 under the conditions prescribed 
therein, and insert ’‘whose functions 
are now in the Department of Energy” 
after the words “Energy Research and 
Development Administration” in para¬ 
graph (a). 

§ 9-7.802-7 Examination of records by 
Comptroller General. 

Insert the clause prescribed by FPR 
1-7.103-3, modified as set forth in § 9- 
7.103-3. 

§ 9-7.802-8 Covenant against contingent 
fees. 

Insert the clause set forth in FPR 1- 
1.503 under the conditions contained 
in FPR 1-1.501. 

§ 9-7.802-9 Officials not to benefit 

Insert the clause set forth in FPR 1- 
7.102-17. 

§9-7.802-10 Contract Work Hours and 
Safety Standards Act-overtime compen¬ 
sation. 

Contract Work Hours and Safety 

Standards Act-Overtime Compensa¬ 
tion 

This contract, to the extent that it is 
of a character specified in the Con¬ 
tract Work Hours and Safety Stan¬ 
dards Act (40 U.S.C. 327-333), is sub¬ 
ject to the following provisions and to 
all other applicable provisions and ex¬ 
ceptions of such Act and the regula¬ 
tions of the Secretary of Labor there¬ 
under. 

(a) Overtime requirements. No archi¬ 
tect-engineer or subcontractor con¬ 
tracting for any part of the contract 
work which may require or involve the 
employment of laborers, mechanics, 
apprentices, trainees, watchmen, and 
guards shall require or permit any la¬ 
borer, mechanic, apprentice, trainee, 
watchman, or guard in any workweek 
in which he is employed on such work 


to work in excess of 8 hours in any cal¬ 
endar day or in excess of 40 hours in 
such workweek on work subject to the 
provisions of the Contract Work 
Hours and Safety Standards Act 
unless such laborer, mechanic, appren¬ 
tice, trainee, watchman or guard re¬ 
ceives compensation at a rate not less 
than one and one-half times his basic 
rate of pay for all such hours worked 
in excess of 8 hours In any calendar 
day or in excess of 40 hours in such 
workweek, whichever is the greater 
number of overtime hours. 

(b) Violation; liability for unpaid 
wages; 'liquidated damages. In the 
event of any violation of the provi¬ 
sions of paragraph (a), the architect- 
engineer and any subcontractor re¬ 
sponsible therefor shall be liable to 
any affected employee for his unpaid 
wages. In addition, such architect-en¬ 
gineer and subcontractor shall be 
liable to the United States for liqui¬ 
dated damages. Such liquidated dam¬ 
ages shall be computed with respect to 
each individual laborer, mechanic, ap¬ 
prentice, trainee, watchman, or guard 
employed in violation of the provisions 
of paragraph (a) in the sum of $10 for 
each calendar day on which such em¬ 
ployee was required or permitted to be 
employed on such work in hours with¬ 
out payment of the overtime wages re¬ 
quired by paragraph (a). 

(c) Withholding for unpaid wages 
and liquidated damages . The contract¬ 
ing officer may withhold from the ar¬ 
chitect-engineer, from any moneys 
payable on account of work performed 
by the architect-engineer or subcon¬ 
tractor, such sums as may administra¬ 
tively be determined to be necessary to 
satisfy any liabilities of such architect- 
engineer or subcontractor for unpaid 
wages and liquidated damages as pro¬ 
vided in the provisions of paragraph 
(b). 

<d) Subcontracts. The architect-engi¬ 
neer shall insert paragraphs (a) 
through (d) of this clause and the 
preample in all subcontracts, and shall 
require their inclusion in all subcon¬ 
tracts of any tier. 

<e) Records. The architect-engineer 
shall maintain payroll records contain¬ 
ing the information specified in 29 
CFR 516.2(a). Such records shall be 
preserved for 3 years from the comple¬ 
tion of the contract. 

§ 9-7.802-11 Convict labor. 

Insert the clause set forth in FPR 1- 
12.204 under the conditions prescribed 
in FPR 1-12.203. 

§ 9-7.802-12 Equal opportunity. 

Insert the clause set forth in FPR 1- 
16.901-23-A( 25) under the conditions 
contained in FPR 1-12.803.1. 

§9-7.802-13 Interest. 

Insert the clause set forth in FPR 1- 
7.203-15 under the conditions pre¬ 
scribed therein. 


§ 9-7.802-14 Pricing of adjustment*. 

Insert the clause prescribed by FPR 
1-7.102-20, modified as set forth in §9- 
7.102.20. 

§9-7.802-15 Listing of employment open¬ 
ings. 

Insert the clause entitled “Disabled 
Veterans and Veterans of The Viet¬ 
nam Era” as set forth in FPR Tempo¬ 
rary Regulation 39 under the condi¬ 
tions described therein. 

§9-7.802-16 Employment of the handi- 
capped. 

Insert the clause set forth in FPR 
Temporary Regulation 38 under the 
conditions contained therein. 

§ 9-7.802-17 Clean air and water. 

Insert the clause prescribed by FPR 
1-1.2302-2 under the conditions set 
forth therein. 

§ 9-7.802-18 Payment of interest on archi¬ 
tect-engineer claims. 

Insert the clause set forth in FPR 1- 
1.322 under the conditions prescribed 
therein. 

§9-7.802-19 Utilization of small business 
concerns. 

Insert the clause set forth in FPR 1- 
1.7I0-3(a) under the conditions and in 
the manner prescribed therein. 

§9-7.802-20 Utilization of minority busi¬ 
ness enterprises. 

Insert the clause set forth in FPR 1- 
1.1310-2(a) under the conditions set in 
the manner prescribed therein. 

§ 9-7.802-21 Suspension of work. 

Suspension of Work 

(a) The contracting officer may 
order the architect-engineer in writing 
to suspend all or any part of the work 
for such period of time as he may de¬ 
termine to be appropriate for the con¬ 
venience of the Government. 

(b) If the performance of all or any 
part of the work is, for an unreason¬ 
able period of time, suspended or de¬ 
layed by an act of the contracting offi¬ 
cer in the administration of this con¬ 
tract, or by his failure to act within 
the time specified in this contract (or 
if no time is specified, within a reason¬ 
able time), an adjustment shall be 
made for any increase in cost of per¬ 
formance of this contract (excluding 
profit) necessary caused by such un¬ 
reasonable suspension or delay, and 
the contract modified in writing ac¬ 
cordingly. However, no adjustment 
shall be made under this clause for 
any suspension or delay to the extent 
(1) that performance would have been 
suspended or delayed by any other 
cause, including fault or negligence of 
the architect-engineer or (2) for which 
an equitable adjustment is provided 
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for or excluded under any other provi¬ 
sion of this contract. 

(c) No cl&in under this clause shall 
be allowed (1) for any costs incurred 
more than 20 days before the archi¬ 
tect-engineer shall have notified the 
contracting officer in writing of the 
act or failure to act involved (but this 
requiremeht shall not apply as to a 
claim resulting from a suspension 
order), and (2) unless the claim, in an 
amount stated, is asserted in writing as 
soon as practicable after the termina¬ 
tion of such suspension or delay, but 
not later than the date of final pay¬ 
ment. No part of any claim based on 
the provisions of this clause shall be 
allowed if not supported by adequate 
evidence showing that the cost would 
not have been incurred but for a delay 
within the provisions of this clause. 

§ 9-7.802-22 Order of precedence. 

Insert the clause set forth in §9- 

7.102- 50. 

§ 9-7.802-23 Renegotiation. 

Insert the clause set forth in §9- 

7.102- 51 under the conditions pre¬ 
scribed therein. 

§9-7.802-24 Notice and assistance regard¬ 
ing patent and copyright infringement. 

Insert the clause prescribed by §9- 
9.104 under the conditions set forth 
therein. 

§9-7.802-25 Patent indemnity. 

Insert the clause set forth in §9- 

9.103- 3(b) under the conditions con¬ 
tained in § 9-9.103. 

§9-7.802-26 Reporting of royalties. 

Insert the clause set forth in §9- 
9.110 under the conditions set forth 
therein. 

§ 9-7.802-27 Buy American Act 
Insert the clause set forth in FPR 1- 

6.104- 5, under the conditions con¬ 
tained therein. 

§ 9-7.802-28 Payment 

Payment 

(a) In consideration of the perfor¬ 
mance of his undertakings under this 
contract, pursuant to work orders duly 
issued by the contracting officer, the 
architect-engineer shall be paid the 
consideration determined in each work 
order; which consideration shall con¬ 
stitute complete payment for all ser¬ 
vices furnished in connection with the 

requlred to be performed under 
Jr? contract and all expenditures 
wmch may be made and expenses in- 
e xcept as are otherwise ex- 
P n?? ly provlde d herein. 

(b) Estimates shall be made monthly 
an* 6 amoun t and value of the work 
ana services performed by the archi- 
w-engineer under this contract, as 

termined by the contracting officer. 


(c) Upon approval of such estimate 
by the contracting officer, payment 
shall be made to the architect-engi¬ 
neer as soon as practicable of 90 per¬ 
cent of the amount as determined 
above, less all previous payments. 

(d) Upon satisfactory completion by 
the architect-engineer and acceptance 
by the contracting officer of the work 
done by the architect-engineer under 
individual work orders and In accor¬ 
dance with the “Statement of Archi¬ 
tect-Engineer Services" of the con¬ 
tract, the architect-engineer will be 
paid the balance of any money due for 
the work under said statement and in¬ 
cluding retained percentages relating 
to this portion of the work. 

(e) Prior to final payment under 
each work order Issued under the con¬ 
tract, or prior to settlement upon ter¬ 
mination of the contract, and as a con¬ 
dition precedent thereto, the archi¬ 
tect-engineer shall execute and deliver 
to the contracting officer a release of 
all claims against the Government 
arising under or by virtue of work 
orders under this contract, other than 
such claims, if any, as may be specifi¬ 
cally expected by the architect-engi¬ 
neer from the operation of the release 
In stated amounts to be set forth 
therein. 

§ 9-7.802-29 Subcontractors and outside 
associates and consultants. 

Subcontractors and Outside 
Associates and Consultants 

Any subcontractors and outside asso¬ 
ciates or consultants required by the 
architect-engineer In connection with 
the services covered by the contract 
will be limited to such individuals or 
firms as were specifically identified 
and agreed to during negotiations. 
Any substitution in such subcontrac¬ 
tors, associates, or consultants will be 
subject to the prior approval of the 
contracting officer 

§ 9-7.802-30 Contracting officer's deci¬ 
sions. 

Contracting Officer's Decisions 

The extent and character of the 
work to be done by the architect-engi¬ 
neer shall be subject to the general su¬ 
pervision, direction, control and ap¬ 
proval of the contracting officer. 

§9-7.802-31 Gratuities. 

Gratuities 

(a) The Government may, by written 
notice to the architect-engineer, termi¬ 
nate the right of the architect-engi¬ 
neer to proceed under this contract if 
it is found, after notice and hearing by 
the head of the agency or designee, 
that gratuities (in the form of enter¬ 
tainment, gifts, or otherwise) were of¬ 
fered or given architect-engineer, to 
any officer or employee of the govern¬ 


ment with a view toward securing a 
contract or securing favorable treat¬ 
ment with respect to the performing 
of such contract; provided, that the 
existence of the facts upon which the 
head of the agency or designee makes 
such findings shall be in issue and may 
be reviewed in any competent court. 

(b) In the event this contract is ter¬ 
minated as provided in paragraph (a) 
hereof, the Government shall be enti¬ 
tled to pursue the same remedies 
agairst the architect-engineer as it 
could pursue in the event of a breach 
of the contract by the architect-engi¬ 
neer. 

(c) The rights and remedies of the 
Government provided in this clause 
shall not be exclusive and are In addi¬ 
tion to any other rights and remedies 
provided by law or under this contract. 

§9-7.802-32 Composition of architect-en¬ 
gineer. 

If the architect-engineer hereunder 
is comprised of more than one legal 
entity, each such entity shall be Joint¬ 
ly and severally liable hereunder. 

§ 9-7.803 Clauses to be used when applica¬ 
ble. 

§ 9-7.803-1 Patent rights (long form). 

Insert the clause set forth in §9- 
9.107-5(a) under the conditions con¬ 
tained in § 9-9.107-4(a). 

§ 9-7.803-2 Authorization and consent 

Insert the clause prescribed by §9- 
9.102-2 under the conditions set forth 
therein. 

§9-7.803-3 Rights in technical data-long 
form. 

Insert the clause set forth in §9- 

9.202- 2(e)(2) under the conditions con¬ 
tained in § 9-9.202-3(eXl). 

§ 9-7.803-4 Additional technical data re¬ 
quirements. 

Insert the clause set forth in §9- 

9.202- 3(0 under the conditions §9- 

9.202- 3(b). 

§9-7.803-5 Small business subcontracting 
program. 

Insert the clause set forth In FPR 1- 
1.710-3(b) under the conditions and in 
the manner prescribed therein. 

§9-7.803-6 Minority business enterprises 
subcontracting program. 

Insert the clause set forth in FPR 1- 
1.1310-2(b) under the conditions and 
in the manner prescribed therein. 

§9-7.803-7 Price reduction for defective 
cost or pricing data. 

Insert the appropriate clause set 
forth in FPR 1-3.814-1 under the con¬ 
ditions described therein. 

§ 9-7.803-8 Audit and records. 

Insert the appropriate clause or 
clauses set forth In FPR 1-3.814-2 
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under the conditions described there¬ 
in. 

59-7.803-9 Subcontractor cost or pricing 
data. 

Insert the clause set forth in DOE- 
PR 9-50.704-24. 

§ 9-7.803-10 Cost accounting standards. 

(a) Insert the three notices for solici¬ 
tations set forth in FPR 1-3.1203 
(a)(3)* (h)(2), and (i)(2) in negotiated 
solicitations under the conditions con¬ 
tained in FPR Subpart 1-3.12. 

(b) Insert the two clauses set forth 
in FPR 1-3.1204-1 and 1-3.1204-2 in 
negotiated contracts under the condi¬ 
tions contained in FPR Subpart 1- 
3.12. 

§9-7.803-11 Privacy Act 

Insert the clause prescribed by FPR 
1-1.327-5 under the conditions set 
forth therein. 

§9-7.803-12 Insurance. 

Insert the clause set forth in FPR 1- 
7.303-46 under the conditions de¬ 

scribed therein. 

§ 9-7.803-13 Alterations in contract 

Insert the clause set forth in FPR 1- 
7.204-1. 

§ 9-7.803-14 Classification. 

Insert the clause in §9-7.103-50 

under the conditions contained there¬ 
in. 

§9-7.803-15 Security. 

Insert the clause in §9-7.103-53 

under the conditions contained there¬ 
in. 

§ 9-7.804 DOE additional clauses. 

§9-7.804-1 Priorities, allocations, and al¬ 
lotments. 

Insert the clause in §9-7.104-50 

under the conditions provided therein. 

§ 9-7.804-2 Nuclear hazards indemnity. 

Insert the clauses set forth in §§ 9- 
50.704-6, 9-50.704-7 and 9-50.704-8 
where appropriate. 

Subpart 9-7.9—Cost reimbursement type con¬ 
struction and Architect Engineer Contracts 
[Reserved] 


PART 9-8—TERMINATION OF CONTRACTS 

Sec. 

9-8.000 Scope and applicability of part. 

Subpart 9-8.2—General Principles Applicable te the 
Termination for Convenience and Settlement of 
Fixed-price Type and Cost-reimbursement Type 
Contracts 

9-8.201 General. 

9-8.204 Authorization for subcontract set¬ 
tlements without approval or ratifica¬ 
tion. 

9-8.208-8 Assignment of rights under sub¬ 
contracts. 


Sec. 

9-8.211-1 Settlement review boards. 
9-8.211-2 Required Teview and approval. 
9-8.212-1 Partial payments upon termina¬ 
tion. 

Subpart 9-8.3—Additional Principles Applicable te 
the Settlement ef Fixed-price Type Contracts 
Terminated for Convenience 

9-8.307-1 Submission of settlement propos¬ 
als. 

9-8.307-2 Bases for settlement proposals. 

Subport 9-8.4—Additional Principles Applicable to 
the Settlement of Cost-reimbursement Type Con¬ 
tracts Terminated for Convenience 

9-8.404-1 Submission of settlement propos¬ 
al. 

Subpart 9-8.5—Disposition of Termination Inventory 

9-8.501-2 General restrictions and contrac¬ 
tor's authority. 

9-8.503-1 Submission of inventory sched¬ 
ules. 

9-8.504-1 General. 

9-8.504-2 Scrap warranty. ^ 

9-8.505 Screening of serviceable ana usable 
property. 

9-8.507 Sale or other disposition of termi¬ 
nation inventory. 

9-8.507-1 General. 

9-8.507-5 Applicability of Antitrust Laws. 
9-8.507-6 Foreign contractor inventory. 
9-8.507-50 Sales without competition. 
9-8.507-51 Extension of credit. 

9-8.508 Donations. 

9-8.509 Destruction or abandonment. 
9-8.512 Reviews of property disposal. 

Subport 9-8.6—Terminotion for Default 

9-8.601 General. 

Subpart 9-8.7—Clautet 

9-8.700-2 Applicability. 

9-8.750 Reserved. 

9-8.751 Termination article for cost-plus-a- 
fixed-fee architect-engineer contracts. 
Authority: Title V. Department of Energy 
Organization Act (Pub. L. 95-91), Adminis¬ 
trative Procedures Act, as amended (5 U6.C, 
551, et. seq. 

§ 9-8.000 Scope and applicability of part. 

(a) This part implements and supple¬ 
ments the policies, procedures, and 
other requirements of FPR part 1-8. 

(b) The provisions of FPR part 1-8 
and this part may be utilized when au¬ 
thorized by heads of procuring activi¬ 
ties in accordance with FPR l-8.000(d) 
in the situations enumerated in FPR 
l-8.000(d) (1) and (2). 

(c) The policies and requirements of 
FPR 1-8 and this part shall be applied 
to the termination and settlement of 
subcontracts by contractors having 
cost-reimbursement type contracts. 

Subpart 9-8.2—General Principles Applicable 
to the Termination for Convenience and Set¬ 
tlement of Fixed-Price Type and Cost-Reim¬ 
bursement Type Contracts 

§ 9-8.201 General. 

(a) Subject to the requirements of 
paragraph (b) of this section, the con¬ 
tracting officer may terminate a con¬ 
tract for the convenience of the Gov¬ 
ernment and enter into a settlement 
agreement in accordance with FPR 1- 
8.2. Claims arising out of a partial ter¬ 
mination of a contract should be pro¬ 


cessed and settled in the same manner 
as claims arising out of a complete ter¬ 
mination. 

(b) The head of the agency or his 
designee shall be notified prior to 
taking any action to terminate: <i) 
contracts for the operation of Govern¬ 
ment-owned facilities, (2) any prime 
contract or subcontract in excess of 
$10 million, and (3) any contract the 
termination of which is likely to pro¬ 
voke unusual interest. 

§9-8.208-4 Authorization for subcontract 
settlements without approval or ratifi¬ 
cation. 

The power to authorize a contractor 
to conclude settlements of his termi¬ 
nated subcontracts without approval 
or ratification of the contracting offi¬ 
cer when the amount of settlement is 
more than $10,000, but not more than 
$25,000, shall be exercised by contract¬ 
ing officers only with the approval of 
the heads of procuring activities. 

§ 9-8.208-8 Assignment of rights under 
subcontracts. 

The contracting officer’s determina¬ 
tion under FPR l-8.208-8(b) that it is 
in the best interest of the Government 
to settle and pay directly a subcontrac¬ 
tor's termination claim is subject to 
the approval of the head of the pro¬ 
curing activity. 

§ 9-8.211-1 Settlement review boards. 

FPR l-8.211-2(b) will not apply to 
proposed settlements under DOE con¬ 
tracts. The review of all proposed set¬ 
tlements under circumstances speci¬ 
fied in FPR 1-8.211-2(a) will be by 
field office settlement review boards 
established by heads of procuring ac¬ 
tivities. 

§9-8.211-2 Required review and approval 

(a) Proposed settlement agreements 
or determinations in excess of contrac¬ 
tual authority of heads of procuring 
activities will be transmitted to the 
senior procurement official. Headquar¬ 
ters, for review and approval. 

(b) Contracting officers shall not 
conclude proposed settlements or de¬ 
terminations until the approvals re¬ 
quired by FPR 1-8.211 and this section 
have been obtained. 

§9-8.212-1 Partial payments upon termi¬ 
nation. 

Protection of the Government’s in¬ 
terest in partial payments, by means 
other than those specified In FPR 1- 
8.212-l(d), shall be subject to approval 
of a head of a procuring activity. 

Subpart 9-8.3—Additional Principle* Appl^ 

bl« to tha Settlement of Fixed-Price Typ* 

Contract* Terminated for Convenience 

§ 9-8.307-1 Submission of settlement pro¬ 
posals. 

Contracting officers shall encourage 
contractors to use the suggested for* 
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mats set forth In FPR 1-8.802, 1-8.803, 
and 1-8.804 In the submission of settle¬ 
ment proposals. Inventory schedules, 
accounting information, and applica¬ 
tions for partial payments. The form 
entitled “Schedule of Accounting In¬ 
formation" (FPR 1-8.804-1) need be 
filed only once with respect to any ter¬ 
mination. When the standard forms 
are not appropriate for a particular 
contract, heads of procuring activities 
may authorized modifications thereof. 
However, the certificate shall be sub¬ 
stantially as set forth in the form. 


§ 9—8-307-2 Bases for settlement propos¬ 
als. 

Termination claims shall not be sub¬ 
mitted on any basis other than the in¬ 
ventory or total cost basis without the 
prior approval of the heads of procur¬ 
ing activitiea 

Subport 9 8.4—Additional Principles Applied- 
bt« to the Soft lament of Cott-Raimburiamant 
Typo Contracts Terminated for Convonlanca 


§0-8.104-1 Submission of settlement pro¬ 
posal 

Contracting officers should encour¬ 
age contractors to submit settlement 
proposals in the form set forth in FPR 
1-8.802-4. When necessary, heads of 
procuring activities may authorize 
modification of this form. However, 
the certificate shall be substantially as 
set forth in the form. 


Subpail 9- 8.5—Disposition of Tarmination 
Inventory 


§0-8.501-2 General restrictions on con¬ 
tractor’s authority. 

Contracting officers may authorize 
contractors to sell termination inven¬ 
tory to DOE and other employees of 
the Federal Government and employ¬ 
ees of DOE contractors on the same 
oasis afforded the general public, pro¬ 
vided the employees warrant In writ¬ 
ing that they have not: 

(a) Participated in the determina¬ 
tion to dispose of the property: 

(b) Participated in preparation of 
the property for sale; 

(c) Participated in determining the 
method of sale; or 

(d) Acquired information not other- 
wise avaiigble to the general public re¬ 
garding usage, conditions, quality, or 
value of the property. The required 
warranty signed by the employee con- 
<*rned shall be obtained prior to com¬ 
peting the action. 


§0-8.503-1 Submission of Inven 

schedules. 

Contracting officers should ena 
Ju S^tractors to submit invent 
hedules in the forms set forth 
TR 1-8.803. When necessary, he 
Procuring activities may autho 
dification of these forms. Howe 
*<*™<*te shall be substantiall; 
m fort h In the forms. 


§ 9-8.504-1 General. 

Scrap determinations shall be re¬ 
viewed in accordance with §9-8.512. 
For instructions regarding segregation 
and disposal of scrap metal see DOE- 
Property Management Instruction 
109-45. 

§ 9-8.504-2 Scrap warranty. 

Release from liability under scrap 
warranties shall be reviewed in accor¬ 
dance with § 9-8.512(b). 

§ 9-8.505 Screening of serviceable and 
usable property. 

(a) When the contracting officer de¬ 
termines that application of DOE cir¬ 
cularization requirements would result 
in an appreciable increase in disposal 
costs involving retention of personnel 
after the contract has been terminat¬ 
ed. rental of storage space, or other 
factors, arrangements should be made 
locally with GSA to screen inventory 
schedules on an accelerated basis. 

(b) Priority in the acquisition of ser¬ 
viceable or usable property Included in 
contractor’s inventory shall be as fol¬ 
lows: 

(1) The DOE office administering 
the contract, 

(2) Other activities of the DOE. 

(3) Other agencies of the Govern¬ 
ment. 

(c) The DOE circulation require¬ 
ments set forth in DOE-PMI 109-43 
are applicable to personal property in 
the contractor’s inventory schedules. 

§ 9-8.507 Sale or other disposition of ter¬ 
mination inventory. 

§ 9-8.507-1 General. 

(a) All sales shall be In accordance 
with instructions set forth in DOE- 
PMI 109-45. 

(b) Any property which is included 
in the contractor’s inventory sched¬ 
ules, which has not been acquired by 
the Government under § 9-8.505 or do¬ 
nated under § 9-8.508, may be acquired 
by the contractor or sold by the con¬ 
tractor to a third party, at any time 
after notification by the contracting 
officer that screening has been accom¬ 
plished or will not be required. Gener¬ 
ally, any such acquisition by the con¬ 
tractor or sale to a third party shall be 
on a competitive basis. Any acquisition 
or sale shall be in accordance with ap¬ 
plicable laws and regulations. Any 
such acquisition or sale shall be sub¬ 
ject to the approval of the contracting 
officer, as part of or prior to the final 
settlement. 

§ 9-8.507-5 Applicability of antitrust laws. 

Heads of procuring activities and 
Headquarters officials having the con¬ 
tracting responsibility shall furnish 
two copies of the notification referred 
to in FPR 1-8.507-5 to the Office of 
the General Counsel and one copy to 
the senior procurement official, Head¬ 
quarters. 


§ 9-8.507-6 Foreign contractor inventory. 

Contractor inventory located in for¬ 
eign countries shall be handled in ac¬ 
cordance with DOE-PMI 109-45. 

§ 9-8.507-50 Sales without competition. 

(a) See DOE-PMI109-45. 

(b) Sales or acquisitions by the con¬ 
tractor without competitive bids may 
be authorized by the contracting offi¬ 
cer only in exceptional or unusual 
cases. Subject to the terms of the con¬ 
tracts, such sales or acquisitions with¬ 
out competitive bids may be negotiat¬ 
ed at prices that are fair and reason¬ 
able and not less than the proceeds 
that could reasonable be expected to 
be obtained if the property were of¬ 
fered for competitive sale at that time. 

(c) Any sales made under paragraph 
(b) of this section shall be reviewed to 
the extent required by § 9-8.512. 

§ 9-8.507-51 Extension of credit 

Contractors shall not be required to 
extend credit to purchasers, and any 
sales made by contractors on credit 
shall be at their own risk. 

§ 9-8.508 Donations. 

It is DOE policy to utilize the estab¬ 
lished donation procedure in disposal 
of termination inventory. For detailed 
procedures, see DOE-PMI 109-44. 

§ 9-8.509 Destruction or abandonment 

For detailed procedures, see DOE- 
PMI 109-45. 

§ 9-8.512 Review of property disposal. 

The following property disposal ac¬ 
tions shall be reviewed by DOE em¬ 
ployees designated to act as property 
disposal reviewing authorities: 

(a) Determinations that termination 
inventory is scrap or salvage (the 
nature of the review of such determi¬ 
nations shall depend upon the acquisi¬ 
tion cost and location of the property 
involved and such other considerations 
as the contracting officer determines 
to be pertinent); 

(b) Release from liability under a 
scrap warranty. If the original acquisi¬ 
tion cost of the material is $10,000 or 
more; 

(c) Sales; 

(d) Proposals to destroy, abandon, or 
donate to a public body; and 

(e) Such other actions as the con¬ 
tracting officer deems appropriate. 

Subpart 9-8.6—lamination for Dofoott 

§9-8.601 General. 

See also § 9-8.201 (b). 

Subport 9-8.7—Oautes 

§ 9-8.700-2 Applicability. 

The standard clauses set forth in 
FPR 1-8.701 through 1-8.710 are appli¬ 
cable as prescribed in FPR 1-8.700-2, 
subject to the following: 
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(a) Architect-Engineer contracts 
should also contain an appropriate ter¬ 
mination clause approved by counsel. 

(b) Cost principles referenced in the 
various termination articles shall be in 
accordance with Part 9-15. 

§9-8.750 [Reserved] 

§ 9-8.751 Termination article for cost- 
plus-a-fixed-fee architect-engineer con¬ 
tracts. 

The following article is suggested for 
use in cost-plus-a-fixed-fee contracts: 

Termination—(a) Notice of termina¬ 
tion for default or convenience. The 
Contracting Officer may at any time 
terminate performance of the work 
under this contract in whole or from 
time to time in part for the default of 
the contractor or for the convenience 
of the Government by written notice 
to the contractor stating the ground 
for termination. Such termination 
shall be effective in the manner and 
upon the date specified in said notice 
and shall be without prejudice to any 
claims which the Government may 
have against the contractor. Upon re¬ 
ceipt of such notice and except as oth¬ 
erwise directed by the Contracting Of¬ 
ficer. the contractor shall: 

(1) Stop work under the contract on 
the date and to the extent specified in 
the notice of termination; 

(2) Place no further orders or sub¬ 
contracts for materials, services, or fa¬ 
cilities, except as may be necessary for 
completion of such portion of the 
work under the contract as is not ter¬ 
minated; and 

(3) Terminate all orders and subcon¬ 
tracts to the extent they relate to the 
performance of work terminated by 
the notice of termination. 

(b) Termination for default. (1) If 
the contractor refuses or fails to pros¬ 
ecute the work, or any separable part 
therof, with such diligence as will 
insure its completion within the time 
specified in this contract, or any ex¬ 
tension thereof, or fails to complete 
said work within such time, or if the 
contractor fails to perform any of the 
other provisions of this contract, the 
Contracting Officer may terminate for 
default the contractor's right to pro¬ 
ceed with the works to which there 
has been delay: Provided, that the per¬ 
formance of the work shall not be ter¬ 
minated for default because of any 
delays in the completion of work due 
to unforeseeable causes beyond the 
control and without the fault or negli¬ 
gence of the contractor, including, but 
not restricted to. acts of God, or the 
public enemy, acts of the Government 
in either its sovereign or contractual 
capacity, acts of another contractor in 
the performance of a contract with 
the Government, fires, floods, epide¬ 
mics. quarantine restrictions, strikes, 
freight embargoes, and unusually 
severe weather or delays of subcon¬ 


tractors or suppliers arising from un¬ 
foreseeable causes beyond the control 
and without the fault or negligence of 
both the contractor and subcontrac¬ 
tors or suppliers, and if the contractor 
within ten (10) days from the begin¬ 
ning of any such delay (unless the 
Contracting Officer grants a further 
period of time prior to the date of 
final settlement of the contract) noti¬ 
fies the Contracting Officer in writing 
of the causes of delay. The Contract¬ 
ing Officer shall ascertain the facts 
and the extent of the day and extend 
the time for completing the work 
when in his judgment the findings of 
fact justify such and extension, and 
his findings of fact thereon shall be 
final and conclusive on the parties 
hereto, subject only to appeal by the 
contractor to the head of the agency 
or his designee in accordance with Ar¬ 
ticle -hereof entitled “Disputes". 

(2) If, after notice of termination of 
this contract for default under (1) 
above, it is determined for any reason 
that the contractor was not in default 
pursuant to (1), or that the contrac¬ 
tor's failure to perform or to make 
progress in performance is due to 
causes beyond the control and without 
the fault or negligence of the contrac¬ 
tor pursuant to the provisions of this 
clause relating to excusable delays, the 
notice of termination shall be deemed 
to have been issued for the conve¬ 
nience of the Government under this 
clause, and the rights and obligations 
of the parties hereto shall in such 
event be governed accordingly. 

(c) Liability for costs on default. If 
performance of the work under this 
contract is terminated for the default 
of the contractor, the Government 
may complete or employ any other 
person or persons to complete the 
work, and the contractor shall be 
liable to the Government for increased 
costs occasioned the Government by 
the default. 

(d) Terms of settlement. Upon the 
termination of performance of work 
under this contract, full and complete 
settlement of all claims of the contrac¬ 
tor with respect to the terminated 
work shall be made as follows: 

(1) Assumption of contractor's obli¬ 
gations. The Government shall have 
the right in its discretion to assume all 
obligations, commitments, and claims 
that the contractor may have thereto¬ 
fore in good faith undertaken or in¬ 
curred in connection with the termi¬ 
nated work, the cost of which would 
be allowable in accordance with the 
provisions of this contract; and the 
contractor shall, as a condition of re¬ 
ceiving the payments mentioned in 
this article, execute and deliver all 
such papers and take all such steps as 
the Contracting Officer may require 
for the purpose of fully vesting in the 
Government all the rights and bene¬ 
fits of the contractor, related to such 
obligations, commitments, and claims. 


(2) Payment for allowable costs. The 

Government shall treat as allowable 
costs all expenditures made in accor¬ 
dance with Article-hereof entitled 

“Allowable costs and fixed fee" not 
previously so allowed or otherwise 
credited. 

(3) Payment for termination ex¬ 
pense. If performance of work under 
the contract is terminated for the con¬ 
venience of the Government, the Gov¬ 
ernment shall reimburse the contrac¬ 
tor for such further expenditures 
made after the date of termination for 
the protection of Government proper¬ 
ty and for such legal and accounting 
services in connection with settlement 
as are required or approved by the 
Contracting Officer. 

(4) Payments on account of fixed 
fee. If performance of work under the 
contract is terminated for the conve¬ 
nience of the Government, the con¬ 
tractor shall be paid that portion of 
the fixed fee which the work actually 
completed so determined by the Con¬ 
tracting Officer, bears to the entire 
work under this contract less pay¬ 
ments previously made on account of 
the fee. If performance of the work 
under the contract is terminated for 
the default of the contractor, no fur¬ 
ther payment on account of the fixed 
fee shall accrue. 

(5) Computation of amount due. In 
arriving at the amount, if any, due the 
contrator under this clause, there 
shall be deducted from what would 
otherwise be due (i) all unliquidated 
advances and all other unliquidated 
payments on account theretofore 
made to the contractor, (ii) any claims 
of the Government against the con¬ 
tractor in connection with this con¬ 
tract, and (ill) all deductions due 
under the terms of this contract and 
not otherwise recovered by or credited 
to the Government. 

(6) Disposition of advances. Upon 

termination of the work under this 
contract, any advance under this con¬ 
tract shall be handled as required by 
Article -, “Payments and Ad¬ 

vances." 

(7) Property accounting and release. 
The contractor shall furnish the ac¬ 
counting for Government-owned prop¬ 
erty required by the clause entitled 
“Property" and the assignment, clos¬ 
ing financial statement, and release re¬ 
quired by the clause entitled “Pay¬ 
ments and Advances." 

(e) Eights and remedies of the Gov¬ 
ernment. The rights and remedies of 
the Government provided in this 
clause are in addition to any other 
rights and remedies provided by law or 
under this contract. 

Note.—P aragraph (d)(7) as set forth 
above should be used in contracts where 
funds are advanced by the DOE. For con¬ 
tracts where funds are not advanced, delete 
the requirements for a closing financial 
statement and change the article reference 
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from "Payments and Advances” to "Pay¬ 
ments” and omit paragraph (d)(6) as set 

forth above. _ 

PAST 9-9—PATENTS, DATA, AND 
COPYRIGHTS 

Sec 

9-0.000 Soope of part. 


Sob part 9-9.1 Patent* 

9-0.100 Scope of subpart. 

9-9.101 Reserved. 

0-0.102 Authorisation and consent. 

9-9.102-1 Authorization and consent in 
contracts for supplies or services, 

9-8.102-2 Authorization and consent in 
contracts for research, development or 
demonstration. 

9-9.103 Patent indemnification of Govern¬ 
ment by contractors. 

9-9.103-1 Patent Indemnification in for¬ 
mally advertised contracts-commercial 
status predetermined. 

9-9.103-2 (Reserved) 

9-9.103-3 Patent indemnification in negoti¬ 
ated contracts. 

9-9.103-4 Waiver of indemnity by the Gov¬ 
ernment. 

9-9.104 Notice and assistance. 

9-9.105 (Reserved) 

9-9.106 Classified inventions. 

9-9.107 Patent rights under contracts for 
research, development and demonstra¬ 
tion and under special contracts. 

9-9.107-1 General. 

9-9.107-2 (Reserved) 

9-9.107-3 Policy. 

9-9.107-4 Procedures. 

9-9.107-9 Clause for contracts (long form). 
9-9.107-9 Clause for contracts (short 

form). 

M. 107-7 Foreign contracts. 

M.109 (Reserved) 

9-9.109 Adminstratien of patent clauses. 
9-9.109-1 Patent rights follow-up. 

9-9.109-2 Follow-up by contractor. 

9-9.109-3 Follow-up by Government. 

9-9.109-4 Remedies. 

9-9.109-5 Conveyance of invention rights 
acquired by the Government. 

9-9.109-5 Waivers. 

$-0,110 Reporting of royalties. 

lubporl 9-9.2 Technical Data and Copyright* 

$-9,200 Scope of subpart. 

$-$.201 Definitions. 

$-9,202 Acquisition and use of technical 

data. 

$-9,202-1 General. 

$-$.202-2 Policy. 

$-$.202-3 Procedures. 

$-$.202-4 Procedures (Government-owned 
contractor operated facilities). 

$-$.202-5 Negotiations and deviations. 


Authoritt: Title V, Department of Energy 
Organization Act (Pub. L. 95-91). Adminis¬ 
trative Procedures Act. as amended (5 U.S.C. 
551, et. aeq. 


5 $-9,000 Scope of part, 

Tliis part sets forth policies, instr 
wons, and contract clauses pertain] 
patents, data, and copyrights 
with the procurement 
supplies and services. 
t A J* noted that 5 9-9.107-4(d) er 
License rights (upon request) 
£? Contractor" pertains to contra 
nnL !r '% operation of Govemme; 
r^? ed ; facilities or special long tei 
^reimbursement Govemme 
unaed research, development, or de 


onstration work. It provides that in 
such contracts, the paragraph set 
forth in § 9-9.107-5(e) shall be substi¬ 
tuted for paragraph (cXl) of the 
Patent Rights (long form) clause of 
5 9-9.107-5(a) to provide a revocable, 
nonexclusive, royalty-free license in 
inventions only upon request by the 
contractor for reservation of such li¬ 
cense. 

Also, 5 9-9.107-4(g) entitled “Facili¬ 
ties license*' covers a contract which 
has as a purpose the design, construc¬ 
tion, or operation of a Government- 
owned research, development, demon¬ 
stration, or production facility. It 
states that the paragraph of § 9-9.107- 
5(h) shall be used in all such con¬ 
tracts, in addition to the provisions of 
the Patent Rights (long form) clause, 
since it ia necessary that the Govern¬ 
ment be accorded certain rights with 
respect to further use of the facility 
by or on behalf of the Government 
upon termination of the contract, in¬ 
cluding the right to make, use, trans¬ 
fer, or otherwise dispose of all articles, 
materials, products, or processes em¬ 
bodying inventions or discoveries used 
or embodied in the facility regardless 
of whether or not conceived or actual¬ 
ly reduced to practice under or in the 
oourse of such contracts. Further, § 9- 
9.107-4(h) entitled “Subcontracts" 
states that the withholding of pay¬ 
ment provision of the prime contract 
will not normally be included in a sub¬ 
contract except upon request of the 
contracting officer and exoept for sub¬ 
contracts awarded by contractors who 
operate Government-owned facilities 
and for other special contracting situa¬ 
tions in which cases the withholding 
of payment provision may be flowed 
down to the first tier subcontractor 
only. 

With respect to technical data and 
copyrights, §9-9.202-4 applies to a 
contract which has as a purpose the 
operation of a Government-owned 
contractor-operated research or pro¬ 
duction facility. This section sets forth 
the Rights in Technical Data-Facility 
clause which shall normally be includ¬ 
ed in such a contract. 

Subpart 9-9.1 Patent* 

§ 9-9.100 Scope of subp&rt 

This subpart sets forth policies, pro¬ 
cedures, and contract clauses with re¬ 
spect to inventions made, conceived, or 
utilized in the course of or under any 
contracts, grants, agreements, under¬ 
standings or other arrangements en¬ 
tered into with or for the benefit of 
the DOE. One of DOE’s primary mis¬ 
sions requires the use of its procure¬ 
ment process to insure the conduct of 
research, development, and demon¬ 
stration leading to the ultimate com¬ 
mercial utilization of all efficient 
sources of energy. Accordingly, DOE's 
mission is not oriented toward pro¬ 
curement for Government use, except 


where procurements are involved with 
special classified programs or the con¬ 
struction or improvement of Govern¬ 
ment-owned facilities. To accomplish 
its mission, DOE must work in cooper¬ 
ation with industry in the develop¬ 
ment of new energy sources and in 
achieving the ultimate goal of wide¬ 
spread commercial use. To this end, 
Congress has provided DOE with an 
array of incentives to secure the adop¬ 
tion of the new technology developed 
for DOE. An important incentive in 
commercializing technology is that 
provided by the patent system. As set 
forth in these regulations, patent in¬ 
centives. including DOE's authority to 
waive the Government's patent rights 
to the extent provided for by statute, 
will be utilized in appropriate situa¬ 
tions at the time of contracting to en¬ 
courage industrial participation, foster 
commercial utilization and competi¬ 
tion, and make the benefits of DOE’s 
activities widely available to the 
public. In addition to considering the 
waiver of patent rights at the time of 
contracting, DOE will also consider 
the incentive of a waiver of patent 
rights upon the reporting of an identi¬ 
fied invention when requested by the 
contractor or the employee-inventor 
with the permission of the contractor. 
These requests can be made whether 
or not a waiver request was made at 
the time of contracting. Waivers for 
identified inventions will be provided 
where it is determined that the patent 
waiver will be a real incentive to 
achieving the development and ulti¬ 
mate commercial utilization of inven¬ 
tions. Where a waiver of the Govern¬ 
ment patent rights is granted, either 
at the time of contracting or upon re¬ 
quest or after an invention is made, 
certain safeguards will be required by 
DOE to protect the public interest. 

Another major DOE mission Is to 
manage the nation's uranium enrich¬ 
ment and other classified programs, 
where R<fcD procurements are directed 
toward processes and equipment not 
available to the public. To accomplish 
DOE's programs for bringing private 
industry into these and other special 
programs to the maximum extent per¬ 
mitted by national security and policy 
considerations, it is desirable that the 
technology developed in these pro¬ 
grams be made available on & selected 
basis for use in the particular fields of 
interest and under controlled condi¬ 
tions by properly cleared industrial 
and scientific research institutions. To 
insure such availability and control, 
the grant of waivers in these programs 
may necessarily be more limited than 
in other DOE programs. 

§ 9-9.101 [Reserved! 

{ 9-9.102 Authorization and consent 

(a) Under 28 U.S.C. 1498, any suit 
for unauthorized use of a U.S. patent 
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based on the manufacture or use by or 
for the United States of an invention 
described in and covered by a patent 
of the United States by a contractor or 
by a subcontractor (at any tier) can be 
maintained only against the Govern¬ 
ment in the Court of Claims, and not 
against the contractor or subcontrac¬ 
tor. in those cases where the Govern¬ 
ment has authorized or consented to 
the manufacture or use of the patent¬ 
ed invention. Accordingly, to insure 
that work by a contractor or subcon¬ 
tractor under a Government contract 
may not be enjoined by reason of 
patent infringement, authorization 
and consent shall be given in the 
prime contract and shall apply to all 
subcontracts thereunder as provided 
below. The liability of the Govern¬ 
ment for damages in such suit against 
it may, however, ultimately be borne 
by a contractor or subcontractor in ac¬ 
cordance with the terms of any patent 
indemnity clause also included in the 
contract or subcontract, and an au¬ 
thorization and consent clause may be 
included in the same contract or sub¬ 
contract. 

(b) In certain contracting situations, 
such as those involving demonstration 
projects, consideration should be given 
to the impact of third party-owned 
patents covering technology that may 
be incorporated in the project which 
may ultimately affect widespread com¬ 
mercial use of the project results. In 
such situations, patent counsel should 
be consulted to determine what modi¬ 
fications, if any, should be made to the 
utilization of the Authorization and 
Consent and Patent Indemnity provi¬ 
sions or what other action might be 
deemed appropriate. 

(c) An Authorization and Consent 
clause shall not be used in contracts 
where both complete performance and 
delivery are to be outside the United 
States, its possessions, or Puerto Rico. 

$ 9-9.102-1 Authorization and consent in 
contracts for supplies or services. 

The following contract clause shall 
be included in all contracts for sup¬ 
plies or services except when prohibit 
ed by §9-6.102(c) or in contracts for 
research, development, or demonstra¬ 
tion work and in subcontracts there¬ 
under in which the clause in 8 9-9.102- 
2 is required. 

Authorization and Consent 

The Government hereby gives Its authori¬ 
zation and consent (without prejudice to 
any rights of indemnification) for all use 
and manufacture, in the performance of 
this contract or any part hereof or any 
amendment hereto or any subcontract here¬ 
under (including any lower-tier subcon¬ 
tract). of any Invention described in and 
covered by a patent of the United States (a) 
embodied in the structure or composition of 
any article the delivery of which is accepted 
by the Government under this contract or 
(b) utilized in the machinery, tools or meth¬ 


ods the use of which necessarily results 
from compliance by the contractor or the 
using subcontractor with (i) specifications 
or written provisions now or hereafter form¬ 
ing a part of this contract, or (ii> specific 
written Instructions given by the contract¬ 
ing officer directing the manner of per- for- 
m&nce. The entire liability to the Govern¬ 
ment for infringement of a patent of the 
United States shall be determined solely by 
the provisions of the Indemnity clauses, if 
any. included in this contract or any subcon¬ 
tract hereunder (including all lower-tier 
subcontracts), and the Government assumes 
liability for all other infringement to the 
extent of the authorization and consent 
hereinabove granted. 

§9-9.102-2 Authorization and consent in 
contracts for research, development, or 
demonstration. 

Greater latitude in the use of pat¬ 
ented inventions may be necessary in a 
contract for research, development, or 
demonstration work than in a contract 
for supplies. Unless prohibited by § 9- 
9.102(c), the following clause shall be 
included in all contracts calling for re¬ 
search. development, or demonstration 
work and shall be included in con¬ 
tracts calling for both supplies and re¬ 
search, development, or demonstration 
work where the latter work is a pri¬ 
mary purpose of the contract. In all 
other contracts for both supplies and 
research, development, or demonstra¬ 
tion work, the Authorization and Con¬ 
sent clause in § 9-9.102-1 shall be used. 
If the following clause is included in a 
contract, the clause in $ 9-9.102-1 shall 
not be included. 

Authorization and Co if sent 

The Government hereby gives its authori¬ 
zation and consent for all use and manufac¬ 
ture of any invention described in and cov¬ 
ered by a patent of the United States in the 
performance of this contract or any part 
hereof or any amendment hereto or any 
subcontract hereunder (including all lower- 
Uer subcontracts). 

8 9-9.103 Patent indemnification of Gov¬ 
ernment by contractors. 

In order that the Government may 
be reimbursed for liability for patent 
infringement arising out of or result¬ 
ing from the performance of construc¬ 
tion contracts or contracts for sup¬ 
plies, including standard parts and 
components which normally are or 
have been sold or offered for sale to 
the public in the commercial open 
market, or which are the same as such 
supplies with & relatively minor modi¬ 
fication thereof, a clause providing for 
indemnification of the Government 
shall be included in such contracts as 
well as in subcontracts, as appropriate, 
in accordance with the instructions set 
forth below. However. & Patent Indem¬ 
nity clause normally shall not be used 
in contracts or subcontracts: 

(a) When the Authorization and 
Consent clause in 89-9.102-2 applica¬ 
ble to research, development, or dem¬ 
onstration contracts is authorized. 


except that in contracts calling also 
for the supplies of the kind described 
above, or for supplying standard parts 
or components, the Patent Indemnity 
clause in 5 9-9.I03-3(b) may be used 
with respect to such supplies: in sub¬ 
contracts thereunder, the Patent In¬ 
demnity clause of §9-9.103-1 or §9- 
9.103-3(b) shall be used as appropri- 
ate. 

(b) When the contract is for supplies 
which clearly are not, or have not 
been, sold or offered for sale to the 
public in the commercial open market; 

(c) When both performance and de¬ 
livery are to be outside the United 
States, its possession^, or Puerto Rico, 
unless the contract Indicates that the 
supplies are ultimately to be shipped 
into the United States, its possessions 
or Puerto Rico, in which case the 
instructions of 8 9-9.103-1 or §9-9.103- 
3 are applicable; or 

(d) When the contract is for an 
amount of $10,000 or less (as a matter 
of administrative convenience, how¬ 
ever, the clause need not be deleted 
where it is a part of a standard form 
being used for such contracts, since it 
is self-deleting). 

§ 9-9.103-1 Patent indemnification in for¬ 
mally advertised contracts—commer¬ 
cial status predetermined. 

Except as prohibited by §9-9.103, 
the following clause is appropriate in 
formally advertised construction con¬ 
tracts and shall be included in for¬ 
mally advertised contracts for supplies 
when it has been determined in ad¬ 
vance of issuing the invitation for bids 
that the supplies (or such supplies 
apart from relatively minor modifica¬ 
tions to be made thereto) normally are 
or have been sold or offered for sale 
by any supplier to the public in the 
commercial open market. 

Patent Indemnity 

If the amount of this contract is in excess 
of $10,000 the contractor shall indemnify 
the Government and its officers, agents, 
and employees against liability, including 
costs, for infringement of any U.S. letters 
patent (except Ui>. letters patent Issued 
upon an application which is now or may 
hereafter^ be kept secret or otherwise with¬ 
held from issue by order of the Govern¬ 
ment) arising out of the manufacture or de¬ 
livery of supplies or out of construction, al¬ 
teration. modification, or repair or real 
property (hereinabove referred to as "con¬ 
struction work”) under this contract, or out 
of the use or disposal by or for the account 
of the Government of such supplies or con¬ 
struction work. The foregoing indemnity 
shall not apply unless the contractor shall 
have been informed as soon as practicable 
by the Government of the suit or action al¬ 
leging such infringement, and shall have 
been given such opportunity as is afforded 
by applicable laws, rules, or regulations to 
participate in the defense thereof; and fur¬ 
ther, such indemnity shall not apply to: (a) 
an infringement resulting from compliance 
with specific written Instructions of the con¬ 
tracting officer directing a change In the 
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supplies to be delivered or in the materials 
or equipment to be used, or directing a 
manner of performance of the contract not 
normally used by the contractor; (b) an in¬ 
fringement resulting from addition to or 
change in, such supplies or components fur¬ 
nished or construction work performed 
which addition or change was made subse¬ 
quent to delivery or performance by the 
contractor; or (c) a claimed infringement 
which is settled without the consent of the 
contractor, unless required by final decree 
of a court of competent Jurisdiction. 


5 9-9.103-2 [ Reserved ] 


§9-9.103-3 Patent indemnification in ne¬ 
gotiated contracts. 

The fact that a contract is negoti¬ 
ated does not preclude inclusion of a 
Patent Indemnity clause in such a con¬ 
tract, and such clause may be included 
in negotiated construction contracts 
and in contracts for supplies when 
such supplies normally are or have 
been sold or offered for sale to the 
public in the commercial open market, 
or are such supplies with relatively 
minor modifications made thereto, or 
in contracts for supplying standard 
parts or components. 

(a) Subject to the foregoing and to 
the prohibitions in §9-9.103, the 
clause is § 9-9.103-1 is approved for use 
In negotiated contracts for construc¬ 
tion work or supplies. 

(b) Except as prohibited by § 9-9.103, 
the following clause is appropriate in 
research, development, or demonstra¬ 
tion contracts when it has been deter¬ 
mined by DOE in any particular con¬ 
tracting situation that the contract 
will require standard supplies sold or 
offered for sale to the public on the 
commercial open market or use the 
contractor’s practices or methods 
which normally are or have been used 
in providing goods and services on the 
commercial open market. 


Patent Indemnity 

The contractor shall indemnify the Gov¬ 
ernment and Its officers, agents, and em¬ 
ployees against liability. Including costs, for 
“tfnngement of U.S. Letters Patent (except 
.'J* Letters Patent issued upon an applica- 
uon wldch is not or may hereafter be kept 
8 ecret or otherwise withheld from issue by 
order of the Government) resulting from 
the contractor’s: (a) furnishing or supplying 
swidard parts or components which have 
wen sold or offered for sale to the public on 
ine commercial open market; or (b) utilizing 
ts normal practices or methods which nor- 
are or have been used in providing 
, ar l d * ervlcea In the commercial open 
lhe D er formance of the contract; 
utilizing any parts, components, prac- 
2 or methods to the extent to which the 
fmm^f°L„ has ^ured indemnification 
Shan Th© foregoing indemnity 

hJvl I!?* apply the contractor shall 

hv #1 kenned as soon as practicable 

Govern ®ent of the suit or action al- 
in * rin gement. and shall have 
bTar>?» en wf uch °PP° r tunity as is afforded 
Uws - or regulations to 
th£r J 11 defense thereof; and fur- 
. such Indemnity shall not apply to a 


claimed infringement which Is settled with¬ 
out the consent of the contractor, unless re¬ 
quired by final decree of a court of compe¬ 
tent jurisdiction or to an infringement re¬ 
sulting from addition to or change in such 
supplies or components furnished or con¬ 
struction work performed which addition or 
change was made subsequent to delivery or 
performance by the contractor. 

§9-9.103-4 Waiver of indemnity by the 
Government 

If it Is desired to exempt one or 
more specified U.S. patents from the 
Patent Indemnity clause in §9-9.103-1 
and §9-9.103-3(b), concurrence for 
such exemption shall be obtained 
from the patent counsel assisting the 
procuring activity, and the following 
clause shall be included in the con¬ 
tract, in addition to the Patent Indem¬ 
nity clause. 

Waiver of Indemnity 

Any provision of this contract to the con¬ 
trary notwithstanding, the Government 
hereby authorizes and consents to the use 
and manufacture, solely In the performance 
of this contract, of any invention covered by 
the U.S. patents Identified as listed below, 
and waives indemnification by the contrac¬ 
tor with respect to such patents: (Identify 
the patents by number or by other means if 
more appropriate). 

§ 9-9.104 Notice and assistance. 

The Government should be notified 
by the contractor of all claims of in¬ 
fringement in connection with the per¬ 
formance of a Government contract 
which come to the contractor’s atten¬ 
tion. The contractor should also assist 
the Government, to the extent of evi¬ 
dence and information in the posses¬ 
sion of the contractor, in connection 
with any suit against the Government, 
or any claims against the Government 
made before suit has been Instituted, 
on account of any alleged patent or 
copyright infringement arising out of 
or resulting from the performance of 
the contract. Accordingly, the follow¬ 
ing clause shall be included in all con¬ 
tracts in excess of $10,000 for supplies, 
services, construction, research, devel¬ 
opment, or demonstration work. How¬ 
ever, the clause shall not be included 
in contracts: 

(a) Where both performance and de¬ 
livery are to be outside the United 
States, its possession, or Puerto Rico, 
unless the contract indicates that the 
supplies are ultimately to be shipped 
into the United States, its possessions, 
or Puerto Rico; or 

(b) Of $10,000 or less (as a matter of 
administrative convenience, however, 
the clause need not be deleted when it 
is part of a standard form being used 
for such contracts since it is self-delet¬ 
ing. 


Notice and Assistance Regarding Patent 
and Copyright Infringement 

The provisions of this clause shall be ap¬ 
plicable only if the amount of this contract 
exceeds $10,000. 


(a) The contractor shall report to the con¬ 
tracting officer, promptly and in reasonable 
written detail, each notice or claim of 
patent or copyright infringement based on 
the performance of this contract of which 
the contractor has knowledge. 

(b) In the event of any claim or suit 
against the Government on account of any 
alleged patent or copyright infringement 
arising out of the performance of this con¬ 
tract or out of the use of any supplies fur¬ 
nished or work or services performed here¬ 
under, the contractor shall furnish to the 
Government when requested by the con¬ 
tracting officer, all evidence and informa¬ 
tion in possession of the contractor pertain¬ 
ing to such suit or claim. Such evidence and 
information shall be furnished at the ex¬ 
pense of the Government except where the 
contractor has agreed to indemnify the 
Government. 

(c) This clause shaU be included in all sub¬ 
contracts. 

§ 9-9.105 [Reserved] 

§9-9.106 Classified inventions. 

Unauthorized disclosure of classified 
subject matter, whether in a patent 
application or resulting from the issu¬ 
ance of a patent, may be a violation of 
not only the Atomic Energy Act of 
1954, as amended, and other laws re¬ 
lating to espionage and national secu¬ 
rity, but also provisions pertaining to 
disclosure of information incorporated 
in the contract. Accordingly, the fol¬ 
lowing clause shall be included in 
every contract which covers or is likely 
to cover classified subject matter. 

Classified Inventions 

(a) The contractor shall not file or cause 
to be filed on any invention or discovery 
conceived or first actually reduced to prac¬ 
tice in the course of or under this contract 
in any country other than the United 
States, an application or registration for a 
patent without first obtaining written ap¬ 
proval of the contracting officer. 

(b) When filing a patent application in the 
United States on any invention or discovery 
conceived or first actually reduced to prac¬ 
tice in the course of or under this contract 
the subject matter of which is classified for 
reasons of security, the contractor shall ob¬ 
serve all applicable security regulations cov¬ 
ering the transmission of classified subject 
matter. When transmitting the patent ap¬ 
plication to the United States Patent and 
Trademark Office, the contractor shall by 
separate letter Identify by agency and 
number the contract or contracts which re¬ 
quire security classification markings to be 
placed on the application. 

(c) The substance of this clause shall be 
included in subcontracts which cover or are 
likely to cover classified subject matter. 

§ 9-9.107 Patent rights under contracts for 
research, development, and demonstra¬ 
tion and under special contracts. 

§ 9-9.107-1 General. 

This section sets forth the policies, 
procedures and practices of DOE in 
connection with inventions, patents, 
and related matters based upon the 
Atomic Energy Act of 1954, as amend¬ 
ed (42 USC 2182), and Section 9 of the 
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Federal Nonnuclear Energy Research 
and Development Act of 1974 (42 USC 
5908); and, to the extent not inconsis¬ 
tent with the foregoing statutes, the 
revised Presidential Memorandum and 
Statement of Government Patent 
Policy. August 23. 1971 (36 RJl. 16887- 
16892). Section 152 of the Atomic 
Energy Act provides that the title to 
Inventions useful in the nuclear 
energy’ field made or conceived in the 
course of or under a contract, subcon¬ 
tract, or arrangement entered into for 
the benefit of the Commission (now 
DOE) shall be vested in the Govern¬ 
ment. Government rights in such an 
invention may be waived consistent 
with the policy of Section 152. In a 
similar manner. Section 9 of the Fed¬ 
eral Nonnuclear Energy Research and 
Development Act provides that title to 
inventions made or conceived in the 
course of or under DOE contracts 
other than in the nuclear energy field 
shall vest in the Government and that 
all or part of the rights of the Govern¬ 
ment in such inventions may be 
waived if it is determined, in conformi¬ 
ty with the provisions of Section 9, 
that the interests of the United States 
and the general public will best be 
served by such waiver. 

§9-9.107-2 [Reserved] 

§9-9.107-3 Policy. 

(a) Whenever any invention is made 
or conceived in the course of or under 
any contract of DOE. title to such in¬ 
vention shall vest in the United States 
unless the head of the agency or desig¬ 
nee waives all or any part of the rights 
of the United States in the invention. 
While waivers are to be granted only 
in conformity with the specific mini¬ 
mum considerations and under the 
carefully delineated conditions set 
forth in §9-9.109-6, it is recognized 
that waivers comprise a necessary part 
of ~ the commercialization incentives 
available to DOE. It is intended, there¬ 
fore, that waivers will be provided in 
appropriate situations to encourage in¬ 
dustrial participation and foster rapid 
commercial utilization in the overall 
best interest of the United States and 
the general public. With regard to any 
waivers granted under this Part 9-9, 
DOE shall maintain a publicly avail¬ 
able, periodically updated record of 
such waiver determinations. 

(b) In contracts having as a purpose 
the conduct of research, development 
or demonstration work and in other 
special contracts, the Government 
shall normally acquire title in and to 
any invention or discovery conceived 
or first actually reduced to practice in 
the course of or under the contract, al¬ 
lowing the contractor to retain a non¬ 
exclusive, revocable, paid-up license in 
the invention and the right to file and 
retain title in any foreign country in 
which the Government does not elect 


to secure patent rights. The contrac¬ 
tor's nonexclusive license retained in 
the invention may be revoked or modi¬ 
fied by DOE only to the extent neces¬ 
sary to achieve expeditious practical 
application of the invention pursuant 
to an application for and the grant of 
an exclusive license in the invention. 

(c) In contracts having as a purpose 
the conduct of research, development, 
or demonstration work and in other 
special contracts the Government may 
have to acquire the right to require li¬ 
censing of background patent rights 
by the contractor to insure reasonable 
public availability and accessiblity nec¬ 
essary to practice the subject of the 
contract in the fields of technology 
specifically contemplated in the con¬ 
tract effort. The need for background 
patent rights and the particular rights 
that should be obtained for either the 
Government or the public will depend 
upon the type, purpose, and scope of 
the contract effort, and the cost to the 
Government of obtaining such rights. 
Accordingly, the background patent 
rights provision which will be appro¬ 
priate for many contract situations is 
included in the Patent Rights clause. 

(d) Nothing in this Part 9-9 shall be 
deemed to convey to any individual, 
corporation or other business organi¬ 
zation immunity from civil or cri- 
mainal liability, or to create defenses 
to actions under the antitrust laws. 

§9-9.107-4 Procedures. 

(a) Selection of Patent Rights clause, 

(1) Whenever a contract, subcontract 
or other arrangement has as a purpose 
the conduct of research, development, 
or demonstration work, the operation 
of a Govenment-ow r ned research or 
production facility, the furnishing of 
architect-engineer, design or other 
special services, or the coordination 
and direction of the work of others, 
the contracting officer shall include in 
the proposed contract either the 
Patent Rights clause of § 9-9.107-5(a), 
or the clause of § 9-9.107-6. The clause 
set forth in §9-9.107-6 may be used 
only in contracts calling for basic or 
applied research work with nonprofit 
or educational institutions or in cer¬ 
tain consultant contracts as set forth 
in paragraph (a) (5) of this section. 

(2) The Patent Rights clauses of §9- 

9.107-5(a) and §9-9.107-6 provide that 
the Government shall acquire title to 
each invention made (i.e., conceived or 
first actually reduced to practice) in 
the course of or under the contract. 
However, the contractor shall retain in 
such invention a nonexclusive, revoca¬ 
ble license, and subject to DOE securi¬ 
ty requirements and regulations, may 
file and retain title in any foreign 
country in which the Government 
does not elect to secure patent rights. 
The contractor or the inventor may 
also retain greater rights than these 
after an invention has been identified 


and reported to DOE if the Adminis¬ 
trator or designee determines that the 
interests of the United States and the 
general public will best be served by a 
waiver of such rights, utilizing the 
considerations set forth in § 9-9.109-6. 

(3) The Patent Rights clauses shall 
normally include the provisions set 
forth in paragraph (1) of the clause in 
§ 9-9.107-5(a) and paragraph (f) of the 
clause in § 9-9.107-6. If the contracting 
officer determines that the work to be 
performed under the contract would 
not be useful in the production or uti¬ 
lization of special nuclear material or 
atomic energy, paragraphs (1) or (f) 
may be omitted. 

(4) The primary missions of DOE 
may required that certain*rights in the 
contractor's privately developed back¬ 
ground patents be acquired for the 
Government's future production, re¬ 
search, development, and demonstra¬ 
tion projects. Similar rights may also 
be required to enable private parties to 
utilize a subject of the contract in the 
fields of technolgy specifically contem¬ 
plated in this contract effort. To this 
end, subject to specified exceptions 
and negotiations, the Patent Rights 
clause in contracts over $250,000 shall 
normally include provisions obtaining 
rights of the type specified in §9- 

9.107- 5 to such background patents. It 
is recognized that the precise rights to 
be acquired will depend upon the facts 
of each situation and are a matter for 
determination by DOE and for negoti¬ 
ation with the contractor. General 
guidelines for use by contracting offi¬ 
cers and contract negotiators are pro¬ 
vided in § 9-9.107-5(b). 

(5) The short form Patent Rights 
clause in §9-9.107-6 may be used in 
contracts calling for basic or applied 
research where the contractor is a 
non-profit or educational institution, 
and in special situations such as con¬ 
sultant contracts. However, this clause 
will not be used in contracts in which 
an advance waiver or greater rights 
has been granted, in certain consul¬ 
tant contracts as explained in §9- 

9.107- 6, or in other special contracts. 

(6) Solicitations and proposed con¬ 
tracts shall provide offerors and pro¬ 
spective contractors with notice of and 
the right to request, in advance of or 
within 30 days after the effective date 
of contracting, a waiver of all or any 
part of the rights of the United States 
with respect to subject inventions. In 
no event will the fact that an offeror 
has requested such a waiver be a con¬ 
sideration in the evaluation of the 
offer or the determination of its ac¬ 
ceptability. If an advance waiver is 
granted, the Patent Rights clause of 
§ 9-9.107-5(a) shall be used and appro¬ 
priately modified in accordance with 
the terms of such waiver. To provide 
adequate notice to prospective con¬ 
tractors or offerors, the following pro¬ 
vision will be inserted in all solicits* 
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tions which may result in contracts 
calling for research, development, or 

demonstration: 

Offerors and prospective contractors in 
accordance with app licab le statutes and 
DOE Regulations (41 CFR 0-0.109-6) have 
the right to request In advance of or within 
30 days after the effective date of contract¬ 
ing a waiver of all or any part of the rights 
of the United States in subject inventions. 

(7) Under its access permit program, 
DOE may make Restricted Data appli¬ 
cable to civil uses of atomic energy 
amiable to persons requiring such 
data for use in their business, trade, or 
profession. Under such programs, the 
special terms and conditions of the 
type set forth in 10 CFR 725.23 (b) 
and (d) should be used instead of the 
provision set forth in this part. 

(b) License for the Government, 
States, and domestic municipal gov¬ 
ernments. When a waiver is granted or 
foreign rights are retained by either 
the contractor or the inventor, the 
Government shall retain for the 
United States, States, and domestic 
municipal governments at least a paid- 
up, nonexclusiye, irrevocable license in 
all applicable inventions unless the 
head of the agency or designee deter¬ 
mines that it would not be in the 
public interest to acquire such rights 
for the States and domestic municipal 
governments. Requests by contractors 
for such determinations, together with 
a justification therefor, shall be sub¬ 
mitted to the contracting officer. The 
contracting officer shall refer such re¬ 
quests to the patent counsel assisting 
the procuring activity for forwarding 
the request, along with appropriate 
comments and recommendations, to 
the Assistant General Counsel for Pat¬ 
ents to serve as a basis for the deter¬ 
mination by the head of the agency or 
designee. 

(c) Right to sublicense foreign Gov¬ 
ernments. The Patent Rights clause 
does not provide the Government with 
the right to grant sublicenses to a for¬ 
eign government pursuant to any 
treaty or agreement in subject inven¬ 
tions to which the contractor has been 
granted greater or foreign rights. The 
head of the agency or designee may 
determine at the time of contracting 
that it would be In the national inter¬ 
est to acquire this right, or the head of 
the agency may reserve the right to 
make this determination after the In¬ 
vention is identified when such a de¬ 
termination is made or such right Is 
reserved, the Patent Rights clause 
should be amended as set forth in § 9- 

9.107-5(d). 

<d) License rights ( upon request) to 
contractor. Paragraph (c) of the 
Patent Rights (long form) clause of 
59-9.l07-5(a) specifies the license 
nghts retained by the contractor in in¬ 
ventions made in the course of or 
un<Jer the contract. In appropriate cir¬ 
cumstances, such as in contracts for 


the operation of Government-owned 
facilities or special long term, cost-re¬ 
imbursement Government-funded re¬ 
search, development, or demonstration 
work, this provision shall be modified 
to provide a revocable, nonexclusive, 
royalty-free license in inventions only 
upon request by the contractor for res¬ 
ervation of such license. In such situa¬ 
tions, the paragraph set forth in 8 9- 

9.107- 5(e) shall be substituted for 
paragraph (cXl) of the Patent Rights 
(long form) clause. However, in pro¬ 
grams of the type discussed in § 9- 

9.107- 4(aX7), or in certain contracts or 
subcontracts involving access to Re¬ 
stricted Data, royalty free licenses 
shall not necessarily be granted with 
respect to inventions or discoveries re¬ 
sulting from the contractor's or sub¬ 
contractor's access to Restricted Data. 

(e) License rights to contractor ( ir¬ 
revocable ). Paragraph (cXl) of the 
Patent Rights (long form) clause 
specifies that the license rights re¬ 
tained by the contractor in such inven¬ 
tions are revocable. In special circum¬ 
stances the license may be irrevocable, 
in which case the paragraph (cXl) set 
forth in § 9-9.107-5(f) shall be substi¬ 
tuted for paragraphs (cXl), <cX2) and 
(cX3) of the Patent Rights (long form) 
clause. Because granting Irrevocable li¬ 
censes may interfere with DOE’s li¬ 
censing program which is Intended to 
promote the commercial utilization of 
inventions resulting from its research, 
development, or demonstration pro¬ 
grams, contractors desiring irrevocable 
licenses shall submit a written request 
with a justification to the contracting 
officer. The contracting officer shall 
refer such request to the patent coun¬ 
sel assisting the procuring activity for 
forwarding the request, along with ap¬ 
propriate comments and recommenda¬ 
tions to the Assistant General Counsel 
for Patents to serve as a basis for ap¬ 
proval by the head of the agency or 
designee. 

it) Contractor sublicensing. The 
rights of a contractor having a license 
as set forth in paragraphs (d) and (e) 
above to grant a revocable license to 
one or more sublicenses may be con¬ 
sidered appropriate by the head of the 
agency or designee In certain circum¬ 
stances, such as, for example, where 
the contractor is cost sharing; where 
the contractor's control or involve¬ 
ment in the technology which is the 
subject of the contract is substantial; 
where the reservation of licensing 
rights in the contractor would best 
promote commercialization or utiliza¬ 
tion of the technology; or where sub¬ 
stantial segments of the user popula¬ 
tion already have licenses or would 
otherwise be licensed. In such situa¬ 
tions, the paragraph In 8 9-9.107- 
5(g)(1) may be substituted for para¬ 
graph (cXl) of 8 9-9.107-5(a), or the 
paragraphs in 8 9-9.107-5(gX2) may be 
substituted for paragraphs (cXl), 


(cX2). and (cX3) of § 9-9.107-5(a), as 
appropriate. 

(g) Facilities license. Whenever a 
contract has as a purpose the design, 
construction, or operation of a Gov¬ 
ernment-owned research, develop¬ 
ment, demonstration or production fa¬ 
cility, it is necessary that the Govern¬ 
ment be accorded certain rights with 
respect to further use of the facility 
by or on behalf of the Government 
upon termination of the contract, in¬ 
cluding the right to make, use, trans¬ 
fer, or otherwise dispose of all articles, 
materials, products, or processes em¬ 
bodying inventions or discoveries used 
or embodied in the facility regardless 
of whether or not conceived or actual¬ 
ly reduced to practice under or in the 
course of such a contract. Accordingly, 
the paragraph 8 9-9.107-5(h) shall be 
used in all such contracts In addition 
to the provisions of the “long form" 
Patent Rights clause. 

(h) Subcontracts. (1) The policy ex¬ 
pressed in 8 9-9.107-3 is applicable to 
prime contracts and to subcontracts 
regardless of tier. The Patent Rights 
clause of 8 9-9.107-5(a) or 8 9-9.107-6 
shall be included in all subcontracts 
having as a purpose the conduct of re¬ 
search. development, or demonstration 
work. However, the Patent Rights 
clause contained in the prime contract 
is not to be deemed automatically ap¬ 
propriate for subcontracts. For exam¬ 
ple, it would not be appropriate to the 
extent that waivers have been granted 
the prime contractor at the time of 
contracting. A separate waiver, if any. 
must be obtained by subcontractors. 
Further, the withholding of payment 
provision of the prime contracts and 
to subcontracts regardless of tier. The 
Patent Rights clause of § 9-9.107-5(a) 
or 8^-9.107-5 shall be included in all 
subcontracts having as a purpose the 
conduct of research, development, or 
demonstration work. However, the 
Patent Rights clause contained in the 
prime contract is not to be deemed 
automatically appropriate for subcon¬ 
tracts. For example, it would not ap¬ 
propriate to the extent that waivers 
have been granted the prime contrac¬ 
tor at the time of contracting. A sepa¬ 
rate waiver, if any, must be obtained 
by subcontractors. Further, the with¬ 
holding of payment provision of the 
prime contract will not normally be in¬ 
cluded in a subcontract except upon 
request of the contracting officer and 
except for subcontracts awarded by 
contractors who operate Government- 
owned facilities and for special con¬ 
tracting situations in which cases the 
withholding of payment provision may 
be flowed down to the first tier sub¬ 
contractor only. Whenever either the 
prime contractor or a proposed sub¬ 
contractor considers the inclusion of 
the Patent Rights clause of 89-9.107- 
5(a) or 8 9-9.107-6 to be inappropriate, 
or the subcontractor refuses to accept 
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such a clause in its subcontract, the 
matter shall be referred, prior to 
award of the subcontract, to the con¬ 
tracting officer for a resolution in ac¬ 
cordance with § 9-9.107-4(k). Upon 
such referral, the same considerations 
and procedures followed in selecting 
the appropriate Patent Rights clause 
included in the prime contract shall be 
used in selecting the subcontractor 
clause. 

(2) Contractors shall not use their 
ability to award subcontracts as eco¬ 
nomic leverage to acquire rights for 
themselves in the inventions resulting 
from subcontracts, and a waiver grant¬ 
ed to a prime contractor is not normal¬ 
ly applicable to inventions of subcon¬ 
tractors. However, in appropriate cir¬ 
cumstances the prime contractor's 
waiver may be made applicable to the 
inventions of any or all subcontrac¬ 
tors, such as. for example, where there 
are pre-existing special research and 
development arrangements between 
the prime contractor and subcontrac¬ 
tor, or where the prime contractor and 
subcontractor are partners in a coop¬ 
erative effort. In addition, in such cir¬ 
cumstances the prime contractor may 
be permitted to acquire nonexclusive 
licenses in the subcontractor's inven¬ 
tions when a waiver for subcontractor 
inventions is not applicable. 

(i) Record of decisions. Patent coun¬ 
sel assisting the procuring activity 
shall record the basis for the following 
actions: (1) waivers at the time of con¬ 
tracting; (2) waivers granted on identi¬ 
fied inventions; (3) determinations 
that no license need be obtained for 
States or domestic municipal govern¬ 
ments; (4) determinations that the 
right to sublicense foreign govern¬ 
ments should be obtained; and (5) the 
grant of irrevocable license. 

(J) Publication of invention disclo¬ 
sures. The Patent Rights clauses speci¬ 
fy that the Government may duplicate 
and disclose invention disclosures re¬ 
ported under the contract, although it 
is not DOE’s practice to publish inven¬ 
tion disclosures. Because public disclo¬ 
sure before the filing of a U.S. patent 
application may create a bar to filing 
certain foreign applications, the 
clauses also require that patent ap¬ 
proval for release or publication of in¬ 
formation relating to the contract 
work be secured from patent counsel 
prior to any such release or publica¬ 
tion. When the contractor has request¬ 
ed or obtained a waiver, or has advised 
of its interest in obtaining certain for¬ 
eign filing rights, provision is made for 
DOE to use its best efforts to withhold 
release or publication of such informa¬ 
tion for a specified time period in ac¬ 
cordance with paragraph (d)(1) of the 
clause in 8 9-9.107-5(a) to permit the 
timely filing of a U.S. patent applica¬ 
tion by the contractor. 

(k) Negotiations and deviations. 
Contracting officers shall contact the 


field patent counsel assisting their 
procuring activity or the Assistant 
General Counsel for Patents, for assis¬ 
tance to the contracting officer in se¬ 
lecting negotiating, or approving ap¬ 
propriate patent, copyright, and data 
clauses. It should be noted that such 
clauses may be involved in and affect¬ 
ed by the negotiations for a patent 
waiver. In the case of field procuring 
activities. Patent counsel will coordi¬ 
nate such review and assistance with 
the Chief Counsel in accordance with 
established local procedures. Any in¬ 
tended departures or deviations from 
the Federal Procurement Regulations 
shall be referred by the contracting of¬ 
ficer to the Assistant General Counsel 
for Patents for review and concur¬ 
rence prior to obtaining approval in 
accordance with §9-1.009-2. A devi¬ 
ation amounting to a class deviation to 
the FPR or the DOE-PR shall be for¬ 
warded through the Assistant General 
Counsel for Patents to the senior pro¬ 
curement official. Headquarters. 

§ 9-9.107-5 Clause for contracts (long 
form). 

(a) Patent Rights clause. When the 
contracing officer has determined that 
a contract falls within §9-9.107- 
4(a)(1), except where the clause of § 9- 
9.107-6 is applicable, the following 
clause shall be included in the con¬ 
tract. 

Patent Rights 

(а) Definitions. 

(1) "Subject invention” means any inven¬ 
tion or discovery of the contractor con¬ 
ceived or first actually reduced to practice 
in the course of or under this contract, and 
includes composition of matter, or any new 
and useful improvement thereof, or any va¬ 
riety of plants, whether patented or unpat¬ 
ented under the Patent Laws of the United 
States of America or any foreign country. 

(2) "Contract” means any contract, grant, 
agreement, understanding, or other ar¬ 
rangement, which includes research, devel¬ 
opment, or demonstration work, and In¬ 
cludes any assignment or substitution of 
parties. 

(3) "States and domestic municipal gov¬ 
ernments" means the States of the United 
States, the District of Columbia, Puerto 
Rico, the Virgin Islands, American Samoa, 
Guam, the Trust Territory of the Pacific Is¬ 
lands, and any political subdivision and 
agencies thereof. 

(4) "Government agency” includes an ex¬ 
ecutive department, independent commis¬ 
sion. board, office, agency, administration, 
authority, government corporation, or other 
Government establishment of the Executive 
Branch of the Government of the United 
States of America. 

(5) *To the point of practical application” 
means to manufacture in the case of a com¬ 
position or product, to practice in the case 
of a process, or to operate in the case of a 
machine and under such conditions as to es¬ 
tablish that the invention is being worked 
and that its benefits are reasonably accessi¬ 
ble to the public. 

(б) "Patent counsel" means the Depart¬ 
ment of Energy patent counsel assisting the 
procuring activity. 


(b) Allocation of principal rights. 

(1) Assignment to the Government 

The contractor agrees to assign to the 
Government the entire right, title, and in¬ 
terest. throughout the world in and to each 
subject invention, except to the extent that 
rights are retained by the contractor under 
paragraphs (bX2) and (c) of this clause. 

(2) Greater rights determinations. 

The contractor or the employee-inventor 
with authorization of the contractor may 
request greater rights than the nonexclu¬ 
sive license and the foreign patent rights 
provided in paragraph (c) of this clause on 
ident ified inventions in accordance with 41 
CFR 9-9.109-6. 8uch requests must be sub¬ 
mitted to patent counsel (with notification 
by patent counsel to the contracting officer) 
at the time of the first disclosure pursuant 
to paragraph (eX2) of this clause, or not 
later than 9 months after conception or 
first actual reduction to practice whichever 
occurs first, or such longer periods as may 
be authorized by patent counsel (with noti¬ 
fication by patent counsel to the contract¬ 
ing officer) for good cause shown in writing 
by the contractor. 

(c) Minimum rights to the contractor. 

(1) Contractor license. 

The contractor reserves a revocable, non¬ 
exclusive. paldup license in each patent ap¬ 
plication filed in any country on a subject 
invention and any resulting patent in which 
the Government acquires title. The license 
shall extend to the contractor's domestic 
subsidiaries and affiliates, if any, within the 
corporate structure of which the contractor 
Is a part and shall include the right to grant 
sublicenses of the same scope to the extent 
the contractor was legally obligated to do so 
at the time the contract was awarded. The 
license shall be transferable only with ap¬ 
proval of DOE except when transferred to 
the successor of that part of the contrac¬ 
tor’s business to which the invention per¬ 
tains. 

(2) Revocation limitations. 

The contractor’s nonexclusive license re¬ 
tained pursuant to paragraph (c)(1) of this 
clause and sublicensee granted thereunder 
may be revoked or modified by DOE, either 
in whole or In part, only to the extent nec¬ 
essary to achieve expeditious practical ap¬ 
plication of the subject invention under 
DOE’s published licensing regulations (10 
CFR 781), and only to the extent an exclu¬ 
sive license is actually granted. This license 
shall not be revoked in that field of use 
and/or the geographical areas in which the 
contractor, or its sublicensee, has brought 
the invention to the point of practical appli- 
cation and continues to make the benefits 
of the invention reasonably accessible to the 
public, or is expected to do so within a rea¬ 
sonable time. 

(3) Revocation procedures. 

Before modification or revocation of the 
license or sublicense, pursuant to paragraph 
(cX2) of this clause, DOE shall furnish the 
contractor a written notice of its intention 
to modify or revoke the license and any sub¬ 
license thereunder, and the contractor shall 
be allowed 30 dayB, or such longer periods as 
may be authorized by the patent counsel 
(with notification by patent counsel to the 
contracting officer) for good cause shown in 
writing by the contractor, after such notice 
to ahow cause why the license or any subli¬ 
cense should not be modified or revoked 
The contractor shall have the right to 
appeal. In accordance with 10 CFR 718 , any 
decision concerning the modification or re¬ 
vocation of his license or any sublicense. 
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(4) Foreign patent rights. 

Upon written request to patent counsel 
(with notification by patent counsel to the 
contracting officer), and subject to DOE se¬ 
curity regulations and requirements, there 
shall be reserved to the contractor, or the 
employee inventor with authorisation of the 
contractor, the patent rights to a subject in¬ 
vention in any foreign country where the 
Government has elected not to secure such 
rights provided: 

(i) The recipient of such rights, when spe¬ 
cifically requested by DOE and three years 
after issuance of a foreign patent disclosing 
said subject invention, shall furnish DOE a 

report setting forth: 

(A) The commercial use that is being 
made, or is intended to be made, of said in¬ 
vention. and 

(B) The steps taken to bring the invention 
to the point of practical application or to 
make the invention available for licensing. 

(11) The Government shall retain at least 
an irrevocable, nonexclusive, paid-up license 
to make. use. and sell the Invention 
throughout the work by or on behalf of the 
Government (Including any Government 
agency) and States and domestic municipal 
governments, unless the head of the agency 
or designee determines that it would not be 
in the public interest to acquire the license 
for the States and domestic municipal gov¬ 
ernments. 

(ill) Subject to the rights granted in (c) 
(1). (2) and (3) of this clause, the head of 
the agency or designee shall have the right 
to terminate the foreign patent rights 
granted in this paragraph <cX4) in whole or 
in part unless the recipient of such rights 
demonstrates to the satisfaction of the head 
of the agency or designee that effective 
steps necessary to accomplish substantial 
utilization of the Invention have been taken 
or within a reasonable time will be taken. 

(iv) Subject to the rights granted In (c) 
U>, (2) and (3) of this clause, the head of 
the agency or designee shall have the right, 
commencing four years after foreign patent 
rights are accorded under this paragraph 
(cX4), to require the granting of a nonexclu¬ 
sive or partially exclusive license to a te- 
sponsible applicant or applicants, upon 
terms reasonable under the circumstances 
»nd In appropriate circumstances to termi¬ 
nate said foreign patent rights In whole or 
in part, following a hearing upon notice 
thereof to the public, upon a petition by an 
interested person Justifying such hearing: 

(A) If the head of the agency or designee 
determines, upon review of such material as 
be deems relevant, and after the recipient 
of such rights or other interested person, 
has had the opportunity to provide such rel¬ 
evant and material information as the head 
or the agency or designee may require, that 
suen foreign patent rights have tended sub- 
wmually to lessen competition or to result 
in undue market concentration in any sec¬ 
tion of the United 8tates in any line of com¬ 
merce to which the technology relates: or 

(B) Unless the recipient of such rights 
demonstrates to the satisfaction of the head 
?! , . A K enc 7 or designee at such hearing 
that the recipient has taken effective steps. 

a reas °nable time thereafter is ex- 
pected to take such steps, necessary to ac¬ 
complish substantial utilization of the in¬ 
dention. 

n! paien t applications. 

in re8pect to each subject invention 

niJH? c / con tractor or the inventor re- 

forelgn Potent rights in accordance 

in paragraph <cK4) of this clause, a re¬ 
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quest may also be made for the right to file 
and prosecute the U.8. application on 
behalf of the UJ3. Government. If such re¬ 
quest is granted, the contractor or inventor 
shall file a domestic patent application on 
the Invention within 6 months after the re¬ 
quest for foreign patent rights is granted, or 
such longer period of time as may be ap¬ 
proved by the patent counsel for good cause 
shown in writing by the requestor. With re¬ 
spect to the Invention, the requestor shall 
promptly notify the patent counsel (with 
notification by patent counsel to the con¬ 
tracting officer) of any decision not to file 
an application. 

(2) For each subject invention on which a 
domestic patent application is filed by the 
contractor or inventor, the contractor or In¬ 
ventor shall: 

<i) Within 2 months after the filing or 
within 2 months after submission of the in¬ 
vention disclosure if the patent application 
is filed by the contractor or inventor, the 
contractor or inventor shall: 

(11) Within 6 months after filing the appli¬ 
cation or within 6 months after submitting 
the invention disclosure if the application 
has been filed previously, deliver to the 
patent counsel a duly executed and ap¬ 
proved assignment to the Government, on a 
form specified by the Government; 

(lit) Provide the patent counsel with the 
original patent grant promptly after a 
patent is issued on the application: and 

(iv) Not leas than 30 days before the expi¬ 
ration of the response period for any action 
required by the Patent and Trademark 
Office, notify the patent counsel of any de¬ 
cision not to continue prosecution of the ap¬ 
plication. 

(3) With respect to each subject invention 
in which the contractor or Inventor has re¬ 
quested foreign patent rights, the contrac¬ 
tor or inventor shall file a patent applica¬ 
tion on the invention in each foreign coun¬ 
try in which such request is granted and 
within one of the following periods: 

(i) Eight months from the date of filing a 
corresponding United States application, or 
if such an application is not filed, six 
months from the date the request was 
granted. 

(ii) Six months from the date a license is 
granted by the Commissioner of Patents 
and Trademarks to file the foreign patent 
application where such filing has been pro¬ 
hibited by security reasons; or 

(iii) Such longer periods as may be ap¬ 
proved by the patent counsel for good cause 
shown In writing by the contractor or inven¬ 
tor. 

(4) Subject to the license specified in para¬ 
graphs (c) <1). (2) and (3) of this clause, the 
contractor or inventor agrees to convey to 
the Government, upon request, the entire 
right, title, and interest in any foreign coun¬ 
try in which the contractor or Inventor fails 
to have a patent application filed in accor¬ 
dance with paragraph (d)(3) of this clause, 
or decides not to continue prosecution or to 
pay any maintenance fees covering the in¬ 
vention. To avoid forfeiture of the patent 
application or patent the contractor or in¬ 
ventor shall, not less than 60 days before 
the expiration period for any action re¬ 
quired by any patent office, notify the 
patent counsel of such failure or decision, 
and deliver to the patent counsel the ex¬ 
ecuted Instruments necessary for the con¬ 
veyance specified in this paragraph. 

(e) Invention identification, disclosures, 
and reports. 

(1) The contractor shall establish and 
maintain active and effective procedures to 
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ensure that subject inventions are promptly 
identified and timely disclosed. These proce¬ 
dures shall include the maintenance of labo 
ratory notebooks or equivalent records anc 
other records that are reasonably necessary 
to document the conception and/or the first 
actual reduction to practice of subject in 
ventlons, and records which show that tht 
procedures for identifying and disclosing 
the inventions are followed. Upon request 
the contractor shall furnish the contracting 
officer a description of these procedures sc 
that he may evaluate and determine their 
effectiveness. 

(2) The contractor shall furnish the 
patent counsel (with notification by patent 
counsel to the contracting officer) on s 
DOE-approved form: 

(1) A written report containing full and 
complete technical information concerning 
each subject invention within 6 months 
after conception or first actual reduction to 
practice whichever occurs first in the course 
of or under this contract, but in any event 
prior to any on sale, public use, or public 
disclosure of such invention known to the 
contractor. The report shall Identify the 
contract and inventor and shall be suffi¬ 
ciently complete in technical detail and ap¬ 
propriately illustrated by sketch or diagram 
to convey to one skilled In the art to which 
the invention pertains a clear understand¬ 
ing of the nature, purpose, operation, and to 
the extent known, the physical, chemical, 
biological, or electrical characteristics of the 
invention. The report should also include 
any request for foreign patent rights under 
paragraph (cX4) of this clause and any re¬ 
quest to file a domestic patent application 
made within the period set forth in para¬ 
graph (bX2) of this clause. When an inven¬ 
tion is reported under this paragraph 
<eX2Xi), it shall be presumed to have been 
conceived or first actually reduced to prac¬ 
tice in the course of or under the contract 
unless the contractor contends it was not so 
made in accordance with paragraph 
(gX2Xii) of this clause. 

(ii) Upon request, but not more than an¬ 
nually. interim reports on a DOE-approved 
form listing subject inventions and subcon¬ 
tracts award containing a Patent Rights 
clause for that period and certifying that: 

(A) The contractor’s procedures for identi¬ 
fying and disclosing subject inventions as re¬ 
quired by this paragraph (e) have been fol¬ 
lowed throughout the reporting period; 

(B) All subject inventions have been dis¬ 
closed or that there are no such inventions; 

(C) All subcontracts containing a Patent 
Rights clause have been reported or that no 
such subcontracts have been awarded: and 

(111) A final report on a DOE-approved 
form within three months after completion 
of the contract work listing all subject in¬ 
ventions and all subcontracts awarded con¬ 
taining a Patent Rights clause and certify¬ 
ing that; 

(A) All subject inventions have been dis¬ 
closed or that there were no such Inven¬ 
tions; and 

(B) All subcontracts containing a Patent 
Rights clause have been reported or that no 
such subcontracts have been awarded. 

(3) The contractor shall obtain patent 
agreements to effectuate the provisions of 
this clause from all persons in its employ 
who perform any part of the work under 
this contract except nontechnical personnel, 
such as clerical employees and manual la¬ 
borers. 

(4) The contractor agrees that the Gov¬ 
ernment may duplicate and disclose subject 
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Invention disclosures and all other reports 
and papers furnished or required to be fur¬ 
nished pursuant to this clause. If the con¬ 
tractor Is to file a foreign patent application 
on a subject invention, the Government 
agrees, upon written request, to use Its best 
efforts to withhold publication of such in¬ 
vention disclosures until the expiration of 
the time period specified in paragraph 
(dXl) of this clause but in no event shall 
the Government or its employees be liable 
for any publication thereof. 

(f) Publication. 

It is recognized that during the course of 
the work under this contract, the contractor 
or its employees may from time to time 
desire to release or publish information re¬ 
garding scientific or technical developments 
conceived or first actually reduced to prac¬ 
tice in the course of or under this contract. 
In order that public disclosure of such infor¬ 
mation will not adversely affect the patent 
interests of DOE or the contractor, patent 
approval for release or publication shall be 
secured from patent counsel prior to any 
such release or publication. 

(g) Forfeiture of rights in unreported sub¬ 
ject inventions. 

(1) The contractor shall forfeit to the 
Government, at the request of the head of 
the agency or designee, all rights in any sub¬ 
ject invention which the contractor fail* to 
report to patent counsel (with notification 
by patent counsel to the contracting officer) 
within 6 month* after the time the contrac¬ 
tor 

(1) Pile* or cause® to be filed a United 
States or foreign patent application there¬ 
on; or 

(ii) Submits the final report required by 
paragraph (*X2Xii) of this clause, whichev¬ 
er is later. 

(2) However, the contractor shall not for¬ 
feit rights in a subject, invention if. within 
the time specified, in (lXi) or (lXiii) of thi* 
paragraph (g), the contractor 

(i) prepared a written decision based upon 
a review of the record that the invention 
was neither conceived nor first actually re¬ 
duced to practice in the course of or under 
the contract delivers the same to patent 
counsel (with notification by patent counsel 
to the contracting officer); or 

(ii) contending that the invention is not a 
subject invention the contractor neverthe¬ 
less discloses the invention and all facts per¬ 
tinent to this contention to the patent coun¬ 
sel (with notification by patent counsel to 
the contracting officer); or 

(ill) establishes that the failure to disclose 
did not result from the contractor’s fault or 
negligence. 

(3) Pending written assignment of the 
patent application and patents on a subject 
invention determined by the head of the 
agency or designee to be forfeited (such de¬ 
termination to be a final decision under the 
Disputes clause of this contract), the con¬ 
tractor shall be deemed to hold the inven¬ 
tion and the patent applications and patents 
pertaining thereto in trust for the Govern¬ 
ment. The forfeiture provision of this para¬ 
graph (g) shall be in addition to and shall 
not supersede other rights and remedies 
which the Government may have with re¬ 
spect to subject inventions. 

(h) Examination of records relating to in¬ 
ventions. 

(1) The contracting officer or his autho¬ 
rized representative, until the expiration of 
3 years after final payment under this con¬ 
tract, shall have the right to examine any 
books (including laboratory notebooks), re¬ 


cords, documents, and other supporting 
data of the contractor which the contract¬ 
ing officer or his authorized representative 
reasonably deem pertinent to the discovery 
or identification of subject inventions or to 
determine compliance with the require¬ 
ments of this clause. 

(2) The contracting officer or authorized 
representative shall have the right to exam¬ 
ine all books (including laboratory note¬ 
books), records and documents of the con¬ 
tractor relating to the conception or first 
actual reduction to practice of inventions in 
the same field of technology as the work 
under this contract to determine whether 
any such inventions are subject inventions, 
if the contractor refuses or fails to: 

(i) Establish the procedures of paragraph 
(eXl) of this clause: or 

(ii) Maintain and follow such procedures; 
or 

(ill) correct or eliminate any material defi¬ 
ciency in the procedures within thirty days 
after the contracting officer notifies the 
contractor of such a deficiency. 

(i) Withholding of payment (not applica¬ 
ble to subcontracts). 

(I) Any time before final payment of the 
amount of this contract, the contracting of¬ 
ficer may, if he deems such action warrant¬ 
ed, withhold payment until a reserve not ex¬ 
ceeding $50,000 or 5 percent of the amount 
of this contract, whichever is less, shall 
have been set aside if in his opinion the con¬ 
tractor fails to: 

(1) establish, maintain and follow effective 
procedures for identifying and disclosing 
subject inventions pursuant to paragraph 
(eXl) of this clause; or 

(ii) disclose any subject invention pursu¬ 
ant to paragraph (eX2Xl) of this clause; or 

(ill) deliver the interim reports pursuant 
to paragraph (eX2Xil) of this clause; or 

(iv) provide the information regarding 
subcontracts pursuant to paragraph (JX5) of 
this clause; or 

(v) convey to the Government in an DOE 
approved form the title and/or rights of the 
Government in each subject invention as re¬ 
quired by this clause. 

(2) The reserve or balance shall be with¬ 
held until the contracting officer has deter¬ 
mined that the contractor has rectified 
whatever deficiencies exist and has deliv¬ 
ered all reports, disclosures, and other infor¬ 
mation required by this clause. 

(3) Pinal payment under thi* contract 
shall not be made by the contracting officer 
before the contractor delivers to patent 
counsel all disclosures of subject inventions 
and other information required by (eX2Xl) 
of this clause, the final report required by 
(eX2Xiii) of this clause, and patent counsel 
has issued a patent clearance certification 
to the contracting officer. 

(4) The contracting officer may, in his dis¬ 
cretion. decrease or increase the sums with¬ 
held up to the maximum authorized above. 
If the contractor is a nonprofit organiza¬ 
tion, the maximum amount that may be 
withheld under this paragraph shall not 
exceed $50,000 or 1 percent of the amount 
of this contract, whichever is less. No 
amount shall be withheld under this para¬ 
graph while the amount specified by this 
paragraph is being withheld under other 
provisions of the contract. The withholding 
of any amount or subsequent payment 
thereof shall not be construed as a waiver of 
any rights accruing to the Government 
under this contract. 

(J) Subcontracts. 

(1) For the purpose of this paragraph the 
term “contractor” means the party award¬ 


ing a subcontract and the term ’’subccmtrsc- 
tor” means the party being awarded a sub¬ 
contract. regardless of tier. 

(2) Unless otherwise authorized or direct¬ 
ed by the contracting officer, the contractor 
shall include the Paten t Rig hts clause ot 41 
CFR 9-0.1O7-5(a) or 41 CFR 9-9.107-6 as ap. 
propriate, modified to identify the parties in 
any subcontract hereunder having as a pur¬ 
pose the conduct of research, development, 
or demonstration work In the event of a re¬ 
fusal by a subcontractor to accept this 
clause, or if in the opinion of the contractor 
this clause is inconsistent with DOFs 
patent policies, the contractor 

(i) Shall promptly submit written notice 
to the contracting officer setting forth rea¬ 
sons for the subcontractor refusal and other 
pertinent information which may expedite 
disposition of the matter; and 

(ii) Shall not proceed with the subcontract 
without the written authorization of the 
contracting officer. 

(3) Except as may be otherwise provided 
in this clause, the contractor shall not, tn 
any subcontract by using a subcontract as 
consideration therefor, acquire any right* In 
its subcontractor’s subject Invention for the 
contractor’s own use (as distinguished from 
such rights as may be required solely to ful¬ 
fill the contractor's contract obligations to 
the Government in the performance of this 
contract). 

(4) All invention disclosures, reports, in¬ 
struments, and other information required 
to be furnished by the subcontractor to 
DOE. under the provisions of a Patent 
Rights clause in any subcontract hereunder 
may, in the discretion of the contracting of¬ 
ficer, be furnished to the contractor for 
transmission to DOE. 

(6) The contractor shall promptly notify 
the contracting officer in writing upon th« 
award of any subcontract containing a 
Patent Rights clause by identifying the Rib- 
contractor, the work to be performed under 
the subcontract, and the dates of award, 
and estimated completion. Upon the request 
of the contracting officer the contractor 
shall furnish a copy of the subcontract. 

(6) The contractor shall identify all Rib- 
ject inventions of the subcontractor of 
which it acquires knowledge in the perfor¬ 
mance of this contract and shall notify the 
patent counsel (with notification by patent 
counsel to the contracting officer) promptly 
upon the identification of the inventions. 

(7) It is understood that the Government 
Is third party beneficiary of any subcontract 
clause granting rights to the Government to 
subject inventions, and the contractor 
hereby assigns to the Government all right* 
that the contractor would have to enforce 
the subcontractor’s obligations for the bene¬ 
fit of the Government with respect to sub¬ 
ject inventions. The contractor shall not be 
obligated to enforce the agreements of any 
subcontractor hereunder relating to the ob¬ 
ligations of the subcontractor to the Gov¬ 
ernment regarding subject inventions. 

(k) Background Patents. 

(l) “Background Patent” means a domes¬ 
tic patent covering an invention of discovery 
which is not a subject invention and which 
is owned or controlled by the contractor st 
any time through the completion of this 
contract: 

(i) Which the contractor, but not the Gov¬ 
ernment, has the right to license to others 
without obligation to pay royalties thereon* 
and 

(ii) Infringement of which cannot reason¬ 
ably be avoided upon the practice of any 
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specific process, method, machine, manufac¬ 
ture or composition of matter (including rel¬ 
atively minor modifications thereof) which 
is a subject of the research, development or 
demonstration work performed under this 
contract. 

(2) The contractor agrees to and does 
hereby grant to the Government a royalty- 
free. nonexclusive, license under any back¬ 
ground patent for purposes of practicing a 
subject of this contract by or for the Gov¬ 
ernment In research, development, and dem¬ 
onstration work only. 

(3) The contractor also agrees that upon 
written applications by DOE. it will grant to 
responsible parties for purposes of practic¬ 
ing a subject of this contract, nonexclusive 
licenses under any background patent on 
terms that are reasonable under the circum¬ 
stances. If, however, the contractor believes 
that exclusive or partially exclusive rights 
are necessary to achieve expeditious com¬ 
mercial development or utilizaton. then a 
request may be made to DOE for DOE ap¬ 
proval of such licensing by the contractor. 

(4) Notwithstanding the foregoing para¬ 
graph <k)<3), the contractor shall not be obli¬ 
gated to license any background Patent if 
the contractor demonstrates to the satisfac¬ 
tion of the head of the agency or designee 
that: 

(i) a competitive alternative to the subject 
matter covered by said background Patent is 
commercially available or readily introduca- 
ble from one or more other sources; or 

(U) the contractor or its licensees are sup¬ 
plying the subject matter covered by said 
background Patent in sufficient quantity 
and at reasonable prices to satisfy market 
needs, or have taken effective steps or within 
a reasonable time are expected to take effec¬ 
tive steps to so supply the subject matter. 

(l) Atomic energy. 

(1) No claim for pecuniary award or com¬ 
pensation under the provisions of the Atomic 
Energy Act of 1954, as amended, shall be 
asserted by the contractor or its employees 
with respect to any invention or discovery 
made or conceived in the course of or under 
this contract. 

(2) Except as otherwise authorized in writ¬ 
ing by the contracting officer, the contractor 
will obtain patent agreements to effectuate 
the provisions of paragraph (LX1) of this 
clause from all persons who perform any 
part of the work under this contract, except 
nontechnical personnel.*such as clerical em¬ 
ployees and manual laborers. 

(m) Limitation of rights. 

Nothing contained in this Patent Rights 
clause shall be deemed to give the Govern¬ 
ment any rights with respect to any Inven¬ 
tion other than a subject invention except as 
set forth In the Patent Rights clause of this 
contract with respect to background Patents 
and the facilities license. 

<b) Licenses in contractor back¬ 
ground patents. (1) It will normally be 
the case that a contractor qualified to 
perform work under an DOE contract 
will have developed a degree of exper¬ 
tise in the general field of activity to 
which the contract relates. According¬ 
ly. it will not be unusual for a prospec¬ 
tive contractor to have an established 
Patent position relating to the general 
held of work to be performed under the 
contract and to have ongoing research 
and development programs in that gen¬ 
eral field which could result In patent- 
able inventions. Because the contractor 
“ °bligated to apply its best efforts to 
accomplishing the objectives of the 
contract work, it is to be expected that 


inventions owned or controlled by the 
contractor at any time during the con¬ 
tract period may be utilized in connec¬ 
tion with the work performed under 
the contract. If such inventions are or 
become the subject of a patent, such 
patented inventions may control a sub¬ 
ject of the contract. 

(2) It is usually the case that at the 
time the contract is negotiated, such 
inventions, if any, of the contractor are 
not known to the Government and may 
not be known to the contractor either. 
Use by the contractor of such inven¬ 
tions in connection with the contract 
work does not necessarily result in a 
need for rights in those inventions by 
the Government or others. However, 
failure of DOE to obtain limited rights 
on behalf of the Government and/or 
third parties in a narrow class of those 
inventions, defined as “background 
patents,’’ could frustrate the objectives 
of DOE to promptly make the benefits 
of its programs widely available to the 
public and to promote the commercial 
utilization of the technology developed 
or demonstrated under DOE programs. 
Therefore, it is DOE’S policy to obtain 
limited license rights in background 
patents on a basis that is reasonable 
under the circumstances of the particu¬ 
lar contract and takes into account the 
relative equities of the contractor, the 
Government and the general public. 

(3) Paragraph (k) of the Patent 
Rights clause of § 9-9.107-5(a) sets out 
the background patent provisions that 
will be appropriate for many DOE 
contracting situations by balancing 
the needs of DOE programs with the 
equities of the contractor. This clause 
obtains a paid-up, nonexclusive license 
for the Government for research, de¬ 
velopment, and demonstration work 
only and thus Includes any use of the 
background patents under DOE pro¬ 
grams where research, development, 
or demonstration work is being con¬ 
ducted. The clause also requires the 
contractor to license responsible par¬ 
ties on reasonable terms at the request 
of DOE in the field of technology spe¬ 
cifically contemplated in the contract 
effort. The background provisions, 
however, are only applicable insofar as 
infringement of the patents cannot 
reasonably be avoided in order to uti¬ 
lize the results of the contract work 
for these purposes. Additionally, the 
clause is not effective if the contractor 
can demonstrate to the satisfaction of 
the head of the agency or designee 
that commercial alternatives are avail¬ 
able or readily introducible from one 
or more sources, or that the contractor 
or its licensees are supplying the 
market in sufficient quantities and at 
reasonable prices or have taken effec¬ 
tive steps or within a reasonable time 
are expected to take effective steps to 
so supply the market. In determining 
whether to request such licensing, 
DOE will recognize the need, where 
appropriate, to limit licensing to pre¬ 
serve the commercialization incentives 
provided by the patent, and also to 


meet the needs of the public for early 
availability of the technology. 

(4) Subparagraph (k)(l) defines 
those inventions which will fall within 
the definition of what constitutes a 
background patent, while subpara¬ 
graphs <k)<2) and (k)<3) define the 
scope or field of use of any license 
granted. Although DOE as stated in 
paragraph (3) controls the requesting 
of licenses to responsible parties, the 
final resolutirn of questions regarding 
the scope of such licenses, the terms 
thereof including reasonable royalties 
are then left to the negotiation of the 
parties with final resolution of the 
issues being made by a court of compe¬ 
tent jurisdiction if necessary. In sub- 
paragraph (k)(4), the decision not to 
apply the licensing requirement of 
subparagraph <k)<3), however, is sub¬ 
ject to the final decision of the head 
of the agency or designee. The final 
authority of DOE in these decisions is 
required because the determinations 
are dependent in substantial part on 
the requirement of DOE'S specific mis¬ 
sion. 

(5) Balancing of the respective equi¬ 
ties in particular contracting situa¬ 
tions, however, may require that para¬ 
graph (k) be modified. Paragraph (k) 
should normally be deleted for con¬ 
tracts under $250,000 and may not be 
appropriate in certain types of study 
contracts, planning contracts, con¬ 
tracts with educational institutions, 
and contracts for specialized equip¬ 
ment for in-house Government use or 
not intended for further procurement 
by the Government or for use by the 
public. Except for the deletion of para¬ 
graph (k) in contracts under $250,000 
as permitted in this paragraph (5), de¬ 
letions or modifications of paragraph 
(k) as set forth in this section are to be 
made with the advice of patent coun¬ 
sel. 

(6) On the other hand, there will be 
situations where the equities between 
the Government and the contractor, 
or anticipated Government needs, 
would require that rights be obtained 
for either the Government or for the 
public greater than those set forth in 
paragraph (k). For example, where (a) 
the contribution of the Government 
towards the development and/or com¬ 
mercialization of the background 
patent is substantially greater than 
that of the contractor, (b) it is expect¬ 
ed that the Government may be in¬ 
volved in special long-term projects, or 
(c) the Government may require sub¬ 
stantial production, procurement or 
utilization for purposes outside of re¬ 
search, development, and demonstra¬ 
tion, it may be necessary to obtain 
greater rights. In such situations, con¬ 
sideration should be given to extend¬ 
ing the Government’s rights beyond 
research, development, and demon¬ 
stration work, or to adjust royalties 
that may be due by the Government 
to reflect the Government’s contribu¬ 
tion. Such adjustment could take the 
form of (a) credit to be given the Gov¬ 
ernment based upon its contribution 
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through the contract, or (b) a royalty 
based upon the relative contributions 
of the contractor and the Govern¬ 
ment. Consideration could also be 
given to utilizing the relative contribu¬ 
tions in determining reasonable royal¬ 
ties to be charged to others. 

(7) Similarly, it may be necessary to 
obtain greater rights for the public in 
the contractor’s background patents 
where, for example, the contractor’s 
background patents cover the basic 
technology intended to be developed 
under the contract effort, rather than 
components or products or processes 
which are ancillary thereto. In such 
cases, subparagraph (4) might also be 
appropriate where the future market 
for the subject of the contract will be 
very large and there are presently 
only a few suppliers available. 

(8) It may also be appropriate to 
modify the rights acquired by para¬ 
graph (k) where the contractor's back¬ 
ground patent rights were of primary 
importance in granting the contractor 
a waiver. For example, if the contrac¬ 
tor was permitted to retain exclusive 
rights to subject inventions based 
upon the consideration that both fore¬ 
ground and background inventions 
would be licensed at reasonable royal¬ 
ties, then paragraph (k) should be 
modified. The modification may be 
made applicable to the fields of tech¬ 
nology, inventions, or other aspects of 
the contract. Concomitant with such 
modification, the licensing obligations 
for subject inventions should also be 
modified to be compatible therewith. 
In such cases, the definition of * 4 back¬ 
ground patent” should be broadened 
to include all patents useful in the 
practice of a subject of the contract, 
and subparagraph <k><4) should be de¬ 
leted or appropriately modified. 

(9) The application of paragraph (k) 
is limited to the practice of any specif¬ 
ic process, method, or machine, manu¬ 
facture, or composition of matter 
which is a subject of research, develop¬ 
ment, or demonstration work per¬ 
formed under the contract, otherwise 
referred to as “subject of this con¬ 
tract” in subparagraphs (2) and (3). 
The expression “a subject of this con¬ 
tract” is intended to limit the licensing 
required in paragraph (k) to the fields 
of technology specifically contemplat¬ 
ed in the contract effort. During nego¬ 
tiations, when the subject matter of 
the contract is known, a more specific 
statement of the fields of technology 
intended to be covered may be substi¬ 
tuted for the expression “subject of 
this contract.” For example, the appli¬ 
cation of paragraph (k) may be limited 
to the generation of electric power uti¬ 
lizing coal derived fuels, to high tem¬ 
perature gas cooled reactors, or other 
specified fields of technology of inter¬ 
est to DOE programs. 

(10) The considerations and state¬ 
ments in the foregoing paragraphs <1>- 
(9) also apply to the negotiation, appli¬ 
cation, and inclusion of background 
patent rights provisions in. subcon¬ 
tracts. 


(c) Licensing for the States and do¬ 
mestic municipal governments. When 
the head of the agency or designee de¬ 
termines at the time of contracting 
that it would not be in the public in¬ 
terest to acquire a paid-up license in 
subject inventions for States and do¬ 
mestic municipal governments, para¬ 
graph (c)(4)(li) of the Patent Rights 
clause in 5 9-9.107-5(a) shall be re¬ 
placed with the following paragraph 
(cX4)(ii): 

(ii) The Government shall retain at least 
an Irrevocable, nonexclusive, paid-up license 
to make, use. and sell the invention 
throughout the world by or on behalf of the 
Government of the United States (including 
any Government agency). 

(d) Right to sublicense foreign gov¬ 
ernments. (1) When the head of the 
agency or designee determines at the 
time of contracting that it would be in 
the national interest to acquire the 
right to sublicense foreign govern¬ 
ments pursuant to any treaty or agree¬ 
ment, a sentence shall be added to the 
end of paragraph <cX4)(ii) of the 
Patent Rights clause in § 9-9.107-5(a) 
as follows: 

This license shall Include the right of the 
Government to sublicense foreign govern¬ 
ments pursuant to any treaty or agreement 
with such foreign governments. 

(2) When the head of the agency or 
designee wishes to reserve the right to 
make the determination to sublicense 
foreign governments pursuant to any 
treaty or agreement until after the in¬ 
vention has been identified, a sentence 
shall be added to the end of paragraph 
(c)(4Xii) of the Patent Rights clause in 
§ 9-9.107-5(a) as follows: 

This license shall include the right of the 
government to sublicense foreign govern¬ 
ments pursuant to any treaty or agreement 
with such foreign governments if the head 
of the agency or designee determines after 
the invention has been Identified that it 
would be in the national interest to acquire 
this right 

(e) License rights (upon request) to 
contractor (revocable ). When the head 
of the agency or designee determines 
that the contractor may, subject to 
the provisions of § 9-9.107-4(a)<7) in¬ 
volving access to Restricted Data, re¬ 
serve a revocable, nonexclusive, paid- 
up license in subject inventions, only 
upon a request by the contractor for 
the retention of such a license, para¬ 
graph (cXl) of this clause in § 9-9.107- 
5(a) shall be replaced with the follow¬ 
ing paragraph (cXl): 

(cXl) The contractor may reserve upon re¬ 
quest a revocable, nonexclusive, paid-up li¬ 
cense in each patent application filed in any 
country on a subject Invention and any re¬ 
stilting patent in which the Government ac¬ 
quires the title. The license shall extend to 
the contractor’s domestic subsidiaries and 
affiliates, if any, within the corporate struc¬ 
ture of which the contractor is a part and 
shall include the right to grant sublicenses 
of the same scope to the extent the contrac¬ 
tor was legaUy obligated to do so at the time 
the contract was awarded. The license shall 
be transferable only with approval of DOE 
except when transferred to the successor of 


that part of the contractor’s business to 
which the invention pertains. 

(f) License rights to contractor ftr- 
revocable). When the head of the 
agency or designee determines that 
the contractor may reserve an irrevo¬ 
cable, nonexclusive, paid-up license in 
the inventions resulting from the con¬ 
tract, paragraph (cXl) of the Patent 
Rights clause of § 9-9.107-5(a) shall be 
replaced with the following paragraph 
(c)(1), and paragraphs (c)(2) and (cX3) 
of § 9-9.107-5(a) and references there¬ 
to shall be cancelled: 

(cXl) The contractor reserves a irrevoca¬ 
ble, nonexclusive, paid-up license in each 
patent application filed in any country on a 
subject invention and any resulting patent 
in which the Government acquires the title. 
The license shall extend to the contractor's 
domestic subsidiaries and affiliates, if any, 
within the corporate structure of which the 
contractor is a part and shall include the 
right to grant sublicenses of the same scope 
to the extent the contractor was legally ob¬ 
ligated to do so at the time the contract was 
awarded. The license shall be transferee 
only with approval of DOE except when 
transferred to the successor of that part of 
the contractor’s business to which the in¬ 
vention pertains. 

(g) Contractor sublicense ( revoca¬ 
ble ). (1) When the head of the agency 
or designee determines at the time of 
contracting that, as indicated in §&- 
9.107-4(f), it would be in the interests 
of the Government to permit a con¬ 
tractor having the right to retain a re¬ 
vocable nonexclusive license in a sub¬ 
ject invention to have the further 
right to grant one or more sublicen¬ 
sees a revocable license of the same 
scope, the following paragraph may be 
substituted for paragraph (cXl) of the 
Patent Rights clause in § 9-9.107-5(a): 

(cXl) The contractor reserves a revocable, 
nonexclusive, paid-up license in each patent 
application filed in any country on a subject 
invention and any restating patent in which 
the Government acquires the title. The li 
cense shall extend to the contractor’s do- 
mestic subsidiaries and affiliates, if any. 
within the corporate structure of which the 
contractor Is a part and shall include the 
right to grant revocable, nonexclusive subli¬ 
censes of the same scope. The license shall 
be transferable only with approval of DOE 
except when transferred to the successor of 
that part of the contractor’s business to 
which the invention pertains. 

(2) Where the contractor has been 
granted the right to retain a nonexclu¬ 
sive, irrevocable license in a subject in¬ 
vention, and it is determined as In 
(g)(1) above to leave in the contractor 
the right to grant one or more revoca¬ 
ble sublicenses thereunder, the follow¬ 
ing three paragraphs will be substitut¬ 
ed for paragraphs (cXl), (cX2), and 
(cX3) of the Patent Rights clause in 
8 9-9.107-5<a): 

(cXl) Contractor License. The contractor 
reserves an irrevocable, nonexclusive, paid- 
up license in each patent application filed in 
any country on a subject invention and any 
resulting patent in which the Government 
acquires title. The license shall extend to 
the contractor’s domestic subsidiaries and 
affiliates, if any, within the corporate struc¬ 
ture of which the contractor is a part and 
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shall Include the right to grant revocable, 
nonexclusive sublicenses which are revoca¬ 
ble under the same terms and conditions as 
set forth in paragraghs <c) (2) and (3) of this 
clause. The license shall be transferable 
only with approval of DOE except when 
transferred to the successor of that part of 
the contractor's business to which the in¬ 
vention pertains. 

<cX2) Revocation limitations. Any subli¬ 
cense granted by the contractor may be re¬ 
voked or modified by DOE, either in whole 
or in part, only to the extent necessary to 
achieve expeditious practical application of 
the subject invention under DOE's pub¬ 
lished licensing regulations (10CRF 781), 
and only to the extent an exclusive license 
is actually granted. This sublicense shall not 
be revoked in that field of use and/or geo¬ 
graphical areas in which the contractor, or 
its sublicensee, has brought the invention to 
the point of practical application and con¬ 
tinues to make the benefits of the invention 
reasonably accessible to the public, or is ex¬ 
pected to do so within a reasonable time. 

(cX3) Revocation procedures. Before 
modification or revocation of any sublicense 
pursuant to paragraph (cX2) of this clause, 
DOE shall furnish the contractor and the 
sublicensee written notice to its intention to 
modify or revoke the sublicense, and the 
contractor and the sublicensee shall be al¬ 
lowed 30 days, or such longer perold as may 
be allowed by the patent counsel (with noti¬ 
fication by patent counsel to the contrac¬ 
tion officer) for good cause shown in writing 
by the contractor or the sublicensee, after 
such notice to show cause why the subli¬ 
cense should not be modified or revoked. 
The contractor or the sublicensee shall have 
the right to appeal in accordance with 10 
CFR 781, any decision concerning the nodi- 
flcation or revocation of the sublicense. 

(h) Facilities license. The following 
paragraph will be included as para¬ 
graph (n) of the Patent Rights (long 
form) clause in each contract having 
as purpose the design, construction, or 
operation of a Government-owned re¬ 
search, development, demonstration, 
or production facility. The scope of 
the license in the following paragraph 
may, in appropriate situations, be ex¬ 
panded to cover similar facilities. 

(n) Facilities license. In addition to the 
rights of the parties with respect to inven¬ 
tions or discoveries conceived or first actual¬ 
ly reduced to practice in the course of or 
under this contract, the contractor agrees to 
and does hereby grant to the Government 
an irrevocable, nonexclusive paid-up license 
in and to any inventions or discoveries re¬ 
gardless of when conceived or actually re¬ 
duced to practice or acquired by the con¬ 
tractor, which are owned or controlled by 
the contractor at any time through comple¬ 
tion of this contract and which are incorpo- 

m or emt> °<lted in the construction of the 
iacility or which are utilized In the oper¬ 
ation of the facility or which cover articles, 
materials, or products manufactured at the 
iacility (1) to practice or to have practiced 
aL°/** or the Government at the facility, 
f" a . 10 transfer such license with the 

ransfer of that facility. The acceptance or 
by the Government of the afore- 
p rights and license shall not prevent the 
wernment at any time from contesting 
ne enforceability, validity or scope of, or 

le to, any rights or patents herein li¬ 
censed. 

§9-9.107-6 Clause for contracts (short 
form). 

following clause may be used in¬ 


stead of the clause of § 9-9.107-5(a) in 
contracts for basic or applied research 
where the contractor is a nonprofit or 
educational institution and in special 
situations including consultant con¬ 
tracts. This clause shall not be used in 
long term consultancy arrangements 
for work In DOE programs providing 
opportunities for specialized work ex¬ 
perience at DOE-owned facilities for 
scientific, engineering, and other em¬ 
ployees of private firms and institu¬ 
tions engaged in civilian applications 
of atomic energy. In such instances 
consult patent counsel. Also this 
clause is not to be used in contracts 
calling for the operation of Govern¬ 
ment-owned facilities, or contract in 
which an advance waiver has been 
granted, or other special contracts 
such as those for the conduct of major 
long-term continuing programs or 
basic agreements providing for the as¬ 
signments of new tasks from time to 
time by mutual agreements. 

Patent Rights (Short Form) 

(a) Definitions. (1) “Subject invention" 
means any Invention or discovery of the 
contractor conceived or first actually re¬ 
duced to practice in the course of or under 
this contract, and Includes any art. method, 
process, machine, manufacture, design, or 
composition of matter, or any new and 
useful improvement thereof, or any variety 
of patents, whether patented or unpatented, 
under the patent laws of the United States 
of America or any foreign country. 

(2) “Patent counsel” means the DOE 
patent counsel assisting the procuring activ¬ 
ity. 

(b) Invention disclosures and reports. 

(1) The contractor shall furnish the 
patent counsel (with notification by patent 
counsel to the contracting officer): 

(1) A written report containing full and 
complete technical Information concerning 
each subject invention within 6 months 
after conception or first actual reduction to 
practice but in any event prior to any on 
sale, public use, or public disclosure of such 
Invention known to the contractor. The 
report shall Identify the contract and inven¬ 
tor and shall be sufficiently complete In 
technical detail and appropriately illustrat¬ 
ed by sketch or diagram to convey to one 
skilled in the art to which the invention per¬ 
tains a clear understasnding of the nature, 
purpose, operation, and to the extent 
known, the physical, chemical, biological, or 
electrical characteristics of the invention; 

(li) Upon request, but not more than an¬ 
nually, interim reports on an DOE-approved 
form listing subject inventions for that 
period and certifying that all subject inven¬ 
tions have been disclosed or that there were 
no such Inventions; and 

(ill) A final report on an DOE-approved 
form within 3 months after completion of 
the contract work listing ail subject inven¬ 
tions and certifying that all subject inven¬ 
tions have been disclosed or that there were 
no such inventions. 

(2) The contractor agrees that the Gov¬ 
ernment may duplicate and disclose subject 
Invention disclosures and all other reports 
and papers furnished or required to be fur¬ 
nished pursuant to the contract. 

(c) Allocation of principal rights. 

(1) Assignment to the Government 

The contractor agrees to assign to the 
Government the entire right, title, and in¬ 
terest throughout the world in and to each 
subject Invention, except to the extent that 


rights are retained by the contractor under 
paragraphs (cX2) and (d) of this clause. 

(2) Greater rights determination. 

The contractor, or the employee-inventor 
with authorization of the contractor, may 
request greater rights than the nonexclu¬ 
sive license and the foreign patent rights 
provided in paragraph (d) of this clause on 
identified inventions in accordance with the 
procedure and criteria of 41 CFR §9-9.109- 
6. A request for a determination of whether 
the contractor or the employee-inventor is 
entitled to retain such greater rights must 
be submitted to ti e patent counsel (with no¬ 
tification by patent counsel to the contract¬ 
ing officer) at the time of the first disclo¬ 
sure of the invention pursuant to paragraph 
(bXl) of this clause or not later than 9 
months after conception or first actual re¬ 
duction to practice, whichever occurs first, 
or such longer period as many be authorized 
by the patent couisel (with notification by 
patent counsel to the contracting officer) 
for good cause shown in writing by the con¬ 
tractor. The information to be submitted 
for a greater rights determination is speci¬ 
fied in 41 CFR § 9-9.109-6(e). 

(d) Minimum rights to the contractor. 

The contractor reserves a revocable, non¬ 
exclusive, paid-up license in each patent ap¬ 
plication filed in any country on a subject 
invention and any resulting patent in which 
the Government acquires title. Revocation 
shall be in accordance with the procedure of 
paragraphs (cX2) and (3) of the clause in 41 
CFR § 9-9.107-5(a). The contractor also has 
the right to request foreign rights in accor¬ 
dance with the procedures of paragraphs 
(0(4) of the clause in 41 CFR § 9-9.107-5(a). 

(e) Employees and subcontractor agree¬ 
ments. 

Unless otherwise authorized in writing by 
the contracting officer, the contractor shall: 

(1) Obtain patent agreements to effectu¬ 
ate the provisions of the Patent Rights 
clause from all persons who perform any 
part of the work under this contract except 
nontechnical personnel, such as clerical em¬ 
ployees and manual laborers. 

(2) Unless otherwise authorized or direct¬ 
ed by the contracting officer, the contractor 
shall include the Patent Rights clause of 41 
CFR § 9-9.107-5(a) or 41 CFR § 9-9.107-6. as 
appropriate, modified to identify the parties 
In any subcontract hereunder having as a 
purpose the conduct of research develop¬ 
ment or demonstration work; and 

(3) Promptly notify the contracting offi¬ 
cer in writing upon the award of any sub¬ 
contract containing a Patent Rights clause 
by identifying the subcontractor, the work 
to be performed under the subcontract, and 
the dates of award and estimated comple¬ 
tion. Upon the request of the contracting of¬ 
ficer the contractor shall furnish a copy of 
the subcontract to such requester. 

(f) Atomic energy. 

(1) No claim for pecuniary award or com¬ 
pensation under the provisions of the 
Atomic Energy Act of 1954, as amended, 
shall be asserted by the contractor or its 
employees with respect to any inventions or 
discovery made or conceived in the course of 
or under this contract. 

(2) Except as otherwise authorized in writ¬ 
ing by the contracting officer, the contrac¬ 
tor will obtain patent agreements to effectu¬ 
ate the provisions of paragraph (fXl) of the 
clause from all persons who perform any 
part of the work under this contract, except 
nontechnical personnel, such as clerical em¬ 
ployees and manual laborers. 

(g) Publication. 

In order that Information concerning sci¬ 
entific or technical developments conceived 
or first actually reduced to practice in the 
course of or under the contract is not pre¬ 
maturely published so as to adversely affect 
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patent Interest of DOE. the contractor 
agrees to submit to the patent counsel for 
patent review a copy of each paper 60 days 
prior to its intended publication date. The 
contractor may publish such information 
after of a 60-day period following such sub¬ 
mission or prior thereto if specifically ap¬ 
proved by patent counsel, unless the con¬ 
tractor is informed that in order to protect 
patentable subject matter, publication must 
be further delayed. 

8 9-9.107-7 Foreign contracts. 

The clauses authorized for contracts 
in § 9-9.107-5(a) and §9-9.107-6 may 
be modified by the contracting officer 
in consultation with patent counsel to 
meet the requirements peculiar to for¬ 
eign procurement. 

§9-9.108 [Reserved] 

§9-9.109 Administration of patent 
clauses. 

§ 9-9.109-1 Patents rights follow-up. 

It is important that the Government 
and the contactor know and exercise 
their rights in inventions conceived or 
first actually reduced to practice in 
the course of or under Government 
contracts in order to ensure their ex¬ 
peditious availability to the public, to 
enable the Government, the contrac¬ 
tor. and the public to avoid unneces¬ 
sary payment of royalties and to 
defend themselves against claims and 
suits for patent infringement. To 
attain these ends, contracts having 
Patent Rights clauses should be so ad¬ 
ministered that: 

(a) Inventions are identified, dis¬ 
closed. and reported as required by the 
contract claims; 

(b) The rights of the Government in 
such inventions are established; 

(c) When appropriate, patent appli¬ 
cations are timely filed and prosecuted 
by the contractor, the inventor, or by 
the Government as appropriate; 

(d) The filing of patent applications 
is documented by formal instruments 
such as licenses or assignments; and 

(e) Expeditious commercial utiliza¬ 
tion of such inventions is achieved. 

§ 9-9.109-2 Follow-up by contractor. 

(a) The Patent Rights clause re¬ 
quires contractors to establish and 
maintain effective procedures to 
ensure that inventions made under the 
contract are identified, disclosed, and 
when appropriate, patent applications 
filed, and that the Govemments , 
rights therein are established and pro¬ 
tected. When it is determined after 
the award of a contract that the con¬ 
tractor or subcontractor may not have 
a clear understanding of the rights 
and obligations of the parties under a 
Patent Rights clause, a post award ori¬ 
entation conference or letter should 
be used by DOE to explain these 
rights and obligations. When review¬ 
ing a contractor’s procedures, particu¬ 
lar attention shall be given to ascer¬ 
taining their effectiveness for identify¬ 
ing and disclosing inventions. 

(b) A qualified representative of the 
contractor shall furnish to the patent 


counsel (with notification by patent 
counsel to the contracting officer) in¬ 
terim reports upon request, and. upon 
completion of the contract work, a 
final report setting forth; 

(1) A list of all subject inventions 
made during the reporting period; 

(2) A certification that all subject in¬ 
ventions have been disclosed or that 
there were no such inventions, and 
that the contractor’s procedures for 
identifying and disclosing inventions 
have been followed throughout the 
period; 

(3) A list of all subcontracts entered 
into during the reporting period which 
contain a Patent Right clause, togeth¬ 
er with copies of such subcontracts (if 
not earlier furnished, to DOE), or a 
statement that there were no such 
subcontracts. 

(c) Ordinarily, inventions and discov¬ 
eries will be reported on a form desig¬ 
nated by patent counsel. Reporting of 
inventions promptly and before the 
completion of the work under the re¬ 
spective contracts will aid patent clear¬ 
ance. Submission of annual interim re¬ 
ports where contracts cover an ex¬ 
tended period, will also facilitate the 
disposition of patent matters and ex¬ 
pedite the issuance of final patent 
clearance. 

§ 9-9.109-3 Follow-up by Government. 

(a) With respect to each contract, 
subcontract, or other agreement under 
their jurisdiction, the heads of procur¬ 
ing acitivities are responsible: 

(1) For assuring compliance with the 
provisions of Part 9-9 in executing or 
approving any contracts; subcontracts, 
other agreements, understandings, or 
other arrangements, or any supple¬ 
ments thereto. The patent counsel as¬ 
sisting their activity should be consult¬ 
ed to ensure that only authorized de¬ 
parture is made from the require¬ 
ments set forth in these regulations 
and that all substantive and procedur¬ 
al rights required by section 152 of the 
Atomic Energy Act of 1954, as amend¬ 
ed. or section 9 of the Federal Nonnu¬ 
clear Energy Research and Develop¬ 
ment Act of 1974, are obtained^ 

(2) For transmitting the information 
requested on the Patent Information 
Sheet to the Assistant General Coun¬ 
sel for Patents; 

(3) For reviewing, in consultation 
with the contractor, subcontractor, or 
vendor, arrangements for obtaining 
adequate patent agreements from em¬ 
ployees and others performing work 
under any contract, subcontract, or 
other agreements containing patent 
provisions in favor of the Government. 
(The form of such patent agreement 
actually in use or proposed for use 
shall be forwarded for approval to the 
patent counsel assisting the procuring 
activity.) 

(4) For forwarding a notice of com¬ 
pletion or termination of the work and 
a request for patent clearance to the 
Assistant General Counsel for Patents 
for each contract, subcontract, or 
other agreement containing patent 


provisions giving rise to rights in the 
Government; and 

(5) For withholding payments due to 
contractors in accordance with para¬ 
graph (i) of the Patent Rights clause 
of § 9-9.107-5(a) until, in the case oi 
interim reports, a determination has 
been made in consultation with patent 
counsel that existing deficiencies have 
been corrected or that delivery of all 
reports, disclosures, and other Infor¬ 
mation have been made, or, in the case 
of final reports, receipt of written 
patent clearance certification from the 
Assistant General Counsel for Patents. 

(b) The Assistant General Counsel 
for Patents, upon receipt of the DOE- 
approved Patent Information Sheet, 
will assign the patent responsibility 
and notify the person who transmits 
the information sheet of the patent 
counsel assigned to conduct the patent 
surveillance of the reported contract, 
subcontract, or other agreement. Upon 
receipt of the notice of completion or 
termination as provided in paragraph 
(a)(4) of this section a notice of patent 
clearance will be issued by the Assis¬ 
tant General Counsel for Patents 
when there has been to his best knowl¬ 
edge and belief compliance with the 
patent provisions. 

(c) The patent counsel assigned to 
assist the procuring activity will assist 
contracting officers in selecting and 
negotiating patent provisions, and in 
the case of field procuring activities, 
will coordinate such assistance with 
the Chief Counsel in accordance with 
established local procedures. Patent 
counsel will generally submit Patent 
Information sheets and otherwise 
assist heads of procuring activities, 
contractors, contracting officers, sub¬ 
contractors and vendors in: reporting 
of inventions and discoveries; review¬ 
ing and providing patent clearance 
propr to publication or release of re¬ 
ports and proposed technical articles 
and prior to public release or disclo¬ 
sure of information regarding scientif¬ 
ic and technical developments made in 
the course of or under the contract; 
handling claims for patent and copy¬ 
right infringement; the preparation of 
certificates to initiate patent clear¬ 
ance; and the handling of other patent 
matters. 

(d) Patent application filing and de¬ 
termination of rights to inventions 
and discoveries . The Assistant Gener¬ 
al Counsel for Patents or designee 
shall: 

(1) Make the determination that in¬ 
ventions reported under subparagraph 
(eX2Xi) of the Patent Rights clause 
are Subject Inventions under the con¬ 
tract; 

(2) Determine w T hether and where 
patent protection will be obtained on 
inventions; 

(3) Represent DOE before domestic 
and foreign patent offices; 

(4) Accept assignments and instru¬ 
ments confirmatory of the Govern¬ 
ment’s rights to inventions; and 

(5) Represent DOE in patent and 
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other intellectual property matters In¬ 
cluding those under these regulations. 

§9-9.109-1 Remedies. 

If a contractor operating under a 
Patent Rights clause fails to establish, 
maintain, or follow effective proce¬ 
dures for identifying and disclosing in¬ 
ventions as required by the Patent 
rights clasue or fails to correct any de¬ 
ficiency after notice thereof, the con¬ 
tracting officer may require the con¬ 
tractor to make available for examina¬ 
tion books, records, and documents re¬ 
lating to inventions in the same field 
of technology as the contract to 
enable an agency determination of 
whether there are such inventions, 
and may invoke the withholding of 
payments provision if a contractor 
fails to disclose an invention deemed 
by DOE to be a subject invention. 

§9-9.109-5 Conveyance of invention 
rights acquired by the Government. 

Whenever the Government acquires 
the entire rights, title, and interest in 
an invention pursuant to a contract or 
by operation of law, assignments shall 
be obtained from the inventor to the 
Government with the consent of the 
contractors, to perfect or confirm the 
Government's rights. The form of con¬ 
veyance of title from the inventor to 
the contractor must be legally suffi¬ 
cient to convey the rights the contrac¬ 
tor as required to convey to the Gov¬ 
ernment. 

59-9.109-6 Waivers. 

(a) GeneraLThe head of the agency 
or designee may waive all or any part 
of the rights of the United States 
(other than certain rights prescribed 
in paragraph (i) of this section) With 
respect to any invention or class of in¬ 
ventions made or which may be made 
by any person or class of persons in 
the course of or under any contract of 
DOE, if it is determined that the inter¬ 
ests of the United States and the gen¬ 
eral public as set forth in the Atomic 
Energy Act of 1954. as amended (42 
U.S.C. 2182), and the Federal Nonnu¬ 
clear Energy Research and Develop¬ 
ment Act of 1974 (42 U.S.C. 5908). will 
best be served by such waivers. In 
making such determinations, the head 
?* ^ agency or designee shall have 
the following objectives: 

(1) Making the benefits of the 
jmergy research, development, and 
wanonstration program widely avail¬ 
able to the public in the shortest prac¬ 
ticable time; 

(2) Promoting the commercial utili¬ 
zation of such Inventions; 

(3) ^couraging participation by pri- 
Jr 6 . persons 1x1 DOE'S energy re- 
^arch. development, and demonstra¬ 
tion program; and 

JV. Foste ring competition and pre- 
or fv? 6 Un< * ue na&rket concentration 
• creation or maintenance of 
ner situations inconsistent with the 
antitrust laws. 

H f* k possible to attain each of 
ese objectives immediately and si¬ 


multaneously for any one waiver de¬ 
termination. the head of the agency or 
designee will seek to reconcile these 
objectives in light of the overall pur¬ 
poses of the DOE patent policy which 
is governed by section 152 of the 
Atomic Energy Act of 1954, as amend¬ 
ed, and section 9 of the Federal Non¬ 
nuclear Energy Research and Develop¬ 
ment Act of 1974. Over time, however, 
the application of this waiver policy is 
expected to attain each of these objec¬ 
tives. In addition to the patent policies 
provided by legislation, and where not 
inconsistent therewith, the waiver de¬ 
terminations will also be guided by the 
revised Presidential Memorandum and 
Statement of Government Patent 
Policy issued August 23. 1971 (36 FR 
16887-16892). 

(b) Advance waiver. In determining 
whether a waiver to the contractor at 
the time of contracting will best serve 
the interests of the United States and 
the general public, the head of the 
agency or designee shall, as a mini¬ 
mum specifically include as consider¬ 
ations the following: 

(1) The extent to which the partici¬ 
pation of the contractor will expedite 
the attainment of the purposes of the 
program: 

(2) The extent to which a waiver of 
all or any part of such rights in any or 
all fields of technology Is needed to be 
secure the participation of the particu¬ 
lar contractor: 

(3) The extent to which the work to 
be performed under the contract is 
useful in the production or utilization 
of special nuclear material or atomic 
energy; 

(4) The extent to which the contrac¬ 
tor's commercial position may expe¬ 
dite utilization of the research, devel¬ 
opment and demonstration program 
results; 

(5) The extent to which the Govern¬ 
ment has contributed to the field of 
technology to be funded under the 
contract; 

(6) The purpose and nature of the 
contract, including the intended use of 
the results development thereunder; 

(7) The extent to which the contrac¬ 
tor has made or will make substantial 
Investment of financial resources or 
technology developed at the contrac¬ 
tor's private expense which will direct¬ 
ly benefit the work to be performed 
under the contract; 

(8) The extent to which the field of 
technolgy to be funded under the con¬ 
tract has been developed at the con¬ 
tractor's private expense; 

(9) The extent to which the Govern¬ 
ment intends to further develop to the 
point of commercial utilization the re¬ 
sults of the contract effort; 

(10) The extent to which the con¬ 
tract objectives are concerned with the 
public health, public safety, or public 
welfare; 

(11) The likely effect of the waiver 
on competition and market concentrar 
tion; 

(12) In the case of a nonprofit educa¬ 
tional institution, the extent to which 


such institution has a technology 
transfer capability and program ap¬ 
proved by the head of the agency or 
designee as being consistent with the 
applicable policies of this section: and 

(13) The small business status of the 
contractor. 

(c) Waiver of identified inventions . 
In determining whether a waiver to 
the contractor or inventor of rights to 
an identified invention will best serve 
the interests of the United States and 
the general public, the head of the 
agency or designee shall, as & mini¬ 
mum. specifically include as consider¬ 
ations the following: 

(1) The extent to which such waiver 
is a reasonable and necessary incentive 
to call forth private risk capital for 
the development and commercializa¬ 
tion of the invention; 

(2) The extent to which the plans, 
intentions, and ability of the contrac¬ 
tor or inventor will obtain expeditious 
commercialization of such invention; 

(3) The extent to which the inven¬ 
tion is useful in the production or uti¬ 
lization of special nuclear material or 
atomic energy; 

(4) The extent to which the Govern¬ 
ment has contrtibuted to the field of 
technology of the invention; 

(5) The purpose and nature of the 
invention, including the anticipated 
use thereof; 

(6) The extent to which the contrac¬ 
tor has made or will make substantial 
investment of financial resources or 
technology developed at the contrac¬ 
tor's private expense which will direct¬ 
ly benefit the commercialization of 
the inventor; 

(7 ) The extent to which the field of 
technc.ogy of the invention has been 
developed at the contractor's expense; 

(8) The extent to which Government 
intends to further develop the inven¬ 
tion to the point of commercial utiliza¬ 
tion; 

(9) The extent to which the inven¬ 
tion is concerned with the public 
health, public safety, or public wel¬ 
fare; 

(10) The likely effect of the waiver 
on competition and market concentra¬ 
tion; 

(11) In the case of a nonprofit educar 
tional institution, the extent to which 
such institution has a technology 
transfer capability and program ap¬ 
proved by the head of the agency or 
designee as being consistent with the 
applicable policies of this section; and 

(12) The small business status of the 
contractor. 

(d) Procedures. (1) All waiver deter¬ 
minations shall be initiated by a writ¬ 
ten request. Such requests may be sub¬ 
mitted by existing or potential con¬ 
tractors in the case of requests for an 
advance waiver and by contractors or 
employee-inventors in the case of re¬ 
quests for waiver for identified inven¬ 
tions. A request for an advance waiver 
may also be made for an identified in¬ 
vention which has already been con¬ 
ceived and which reasonably may be 


FEDERAL REGISTER, VOL 43, NO. 73—FRIDAY, APRIL 14, 1978 





15940 


PROPOSED RULES 


first actually reduced to practice in 
the course of or under a DOE con¬ 
tract. Such waiver requests must in¬ 
clude a copy of the patent or patent 
application covering the identified in¬ 
vention. 

(2) A request for an advance waiver 
shall be submitted to the contracting 
officer or to contractors for their sub¬ 
contractors at any time prior to execu¬ 
tion of the contract or within thirty 
days thereafter, but should normally 
be submitted as part of the contract 
proposal. Advance waivers may also be 
requested where the purpose or scope 
of work of an existing contract is to be 
substantially altered. When advance 
waivers are granted, the rights set 
forth in paragraphs (b), <c), and (d) of 
the clause of § 9-9.107-5(a) should be 
modified to conform to the waiver 
granted. 

(3) A request for waiver (other than 
advance waivers) for an identified in¬ 
vention shall be submitted to the 
patent counsel (with notification by 
patent counsel to the contracting offi¬ 
cer) at the time the invention is re¬ 
ported to DOE. or not later than nine 
months after conception or first actual 
reduction to practice, whichever 
occurs first, or such longer period as 
may be authorized by the patent coun¬ 
sel (with notification by patent coun¬ 
sel to the contracting officer) for good 
cause shown in writing by the contrac¬ 
tor or inventor. 

(4) All requests for waiver received 
by DOE or its contractors will be for¬ 
warded promptly to the patent coun¬ 
sel assisting the procuring activity, to¬ 
gether with any reference or support¬ 
ing documents provided by the reques¬ 
tor and any documents or comments 
provided by the staff of the activity. If 
the request for waiver appears to con¬ 
tain insufficient information, the 
patent counsel may seek additional in¬ 
formation from the requestor to sup¬ 
plement the request and may also seek 
additional information from other 
sources. The patent counsel will thor¬ 
oughly analyze the request in view of 
each of the objectives and consider¬ 
ations set forth in this §9-9.109-6 and 
shall also consider the overall rights 
obtained by the Government in the 
patent, copyright, and data clauses of 
the contract. Where it appears that a 
lesser part of the rights of the United 
States than requested would be more 
appropriate in view of the policies set 
forth in this §9-9.109-6, the patent 
counsel should attempt to negotiate a 
compromise acceptable to both the re¬ 
questor and DOE. 

(5) The patent counsel will prepare 
and recommend a statement of consid¬ 
erations setting forth the rationale for 
either accepting or rejecting the 
waiver request. While the statement 
need not make specific findings as to 
each and every consideration of para¬ 
graph (b) or (c) of this section, it will 
cover those that raise significant 
issues and those that are decisive, and 
it will explain the basis for the recom¬ 
mended determination. There may be 


occasions when the application of the 
various considerations in (b) or (c) of 
this section to a particualr case could 
cause conflicting results, and in those 
instances the differences will be recon¬ 
ciled giving due regard to the overall 
policies set forth in this §9-9.109-6. 
Field patent counsel will coordinate 
actions on advance waivers with the 
Chief Counsel of the field procuring 
activity concerned as required by local 
procedures. 

(6) The statement shall be forward¬ 
ed to the Assistant General Counsel 
for Patents to serve as a recommended 
basis for the waiver determination. 
The Assistant General Counsel for 
Patents will also obtain comments 
from the appropriate DOE program 
organization to assist the head of the 
agency or designee in the waiver deter¬ 
mination. In situations where time 
does not permit a delay in contract ne¬ 
gotiations for the preparation and 
mailing of a full written statement, 
field patent counsel may submit a rec¬ 
ommendation on the waiver verbally 
to the Assistant General Counsel for 
Patents and request a verbal determi¬ 
nation from the head of the agency or 
designee. Such action shall be prompt¬ 
ly confirmed in writing. 

(7) In making waiver determinations, 
the head of the agency or designee 
shall objectively review all requests 
for waiver in view of the objectives 
and considerations set forth in this 
§9-9.109-6. If this determination and 
the rationale therefor is not accurate¬ 
ly reflected in the recommended state¬ 
ment of considerations, a new state¬ 
ment shall be prepared. 

(8) Where the request for advance 
waiver has not been approved prior to 
the effective date of the contract and 
the terms and conditions of the waiver 
have thus not been made a part of the 
contract, the contracting officer shall 
promptly notify the requestor by 
letter of the determination of the 
head of the agency or designee, and 
the basis therefor. If the advance 
waiver is approved, the letter shall 
state the scope, terms, and conditions 
of such waiver. Where the terms and 
conditions of an approved advance 
waiver have not been made a part of 
the contract, the letter shall inform 
the requestor that the advance waiver 
shall be effective (a) as of the effective 
date of the contract for an advance 
waiver of inventions identified, i.e., 
conceived prior to the effective date of 
the contract, or (b) as of the date the 
invention is reported with an election 
by the contractor to retain rights 
therein, i.e., for an invention conceived 
or first actually reduced to practice 
after the effective date of the con¬ 
tract; provided a copy of the letter is 
signed and returned to the contracting 
officer by the requestor acknowledg¬ 
ing the acceptance of the scope, terms 
and conditions of the advance waiver. 
After the acceptance by the contractor 
of an advance waiver, the contracting 
officer shall cause a unilateral no-cost 


modification to be made to the con¬ 
tract incorporating the terms and con. 
ditions of the waiver in lieu of previ¬ 
ous patent provisions. Whenever a re¬ 
quested determination has been 
denied, the requestor may, within 
thiry days, request reconsideration 
Such a request shall include any addi- 
tional facts and rationale not previous¬ 
ly submitted which support the re¬ 
quest. Requests for reconsideration 
shall be submitted and processed in ac¬ 
cordance with the procedures set forth 
in paragraph (d) of this section. 

(e) Content of waiver requests. (1) 
All requests for waiver shall include 
the following information: 

(i) The requestor’s identification, 
business address, and, if represented 
by counsel, the counsel’s name and ad¬ 
dress; 

(ii) An identification of the perti¬ 
nent contract or proposed contract 
and a copy of the contract statement 
of work or a non-proprietary state¬ 
ment which fully describes the pro¬ 
posed work to be performed; 

(iii) The nature and extent of waiver 
requested; 

(iv) A full and detailed statement of 
facts, to the extent known by or avail¬ 
able to the requestor, directed to each 
of the considerations set forth in para¬ 
graph (b) or ;c> of this section, as ap¬ 
plicable, and a statement applying 
such facts and considerations to the 
policies set forth in paragraph (a) of 
this section. It is important that this 
submission be tailored to the unique 
aspects of each request for waiver, and 
be as complete as feasible; and 

(v) The signature of the requestor or 
authorized representative with the fol¬ 
lowing statement: 


The facts set forth in this request for 
waiver are within the knowledge of the re¬ 
questor and are submitted with the inten¬ 
tion that the head of the agency or designee 
rely on them in reaching the waiver deter¬ 
mination. 


(2) Requests for waiver Identified in¬ 
ventions shall, in addition to items 
<l)(i)(v) above, include: 

(1) The full names of all inventors; 

(ii) A statement of whether a patent 
application has been filed on the In 
vention, together with a copy of such 
application if filed, or if not filed, a 
complete description of the inventor; 

(iii) If a patent application has not 
been filed, any information which may 
indicate a potential statutory bar to 
the patenting of the invention under 
35 U.S.C. 102 or a statement that no 
such bar is known to exist; and 

(iv) Where the requestor is the in- 
ventor, written authorization from the 
applicable contractor or subcontractor 
permitting the inventor to request a 
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waiver request has been made, regard¬ 
less of whether a waiver is granted. 
Accordingly, requests for waiver 
Should not contain information or 
data that the requestor is not willing 
to have made public. If proprietary or 
classified information is needed to 
make the waiver determination, such 
information shall not be submitted 
unless specifically requested by the 
patent counsel. 

(f) Record of waiver determinations. 
The Assistant General Counsel for 
Patents shall maintain and periodical¬ 
ly update a publicly available record of 
waiver determinations. 

(g) Waiver situations and types of 
waivers. (1) The various factual situa¬ 
tions which are appropriate for waiv¬ 
ers cannot be categorized precisely in 
as much as the appropriateness of a 
waiver will depend upon the manner 
in which the considerations set forth 
In paragraph (b) or paragraph (c) of 
this section relate to the facts and cir¬ 
cumstances surrounding the particular 
contracting situation or the particular 
invention in order to best achieve the 
objectives set forth In paragraph (a) of 
this section. However, some examples 
where waivers might be appropriate 
are in the following: 

(1) Cost sharing contracts; 

(ii) Situations In which DOE is pro¬ 
viding increased funding to a specific 
ongoing privately sponsored research, 
development, or demonstration pro¬ 
ject; 

(iii) Situations involving the private 
use of Government facilities and the 
contractor is funding all or a part of 

such costs; 

(iv) Situations in which the equities 
of the contractor are so substantial in 
relation of that of the Government 
that the waiver is necessary to obtain 
the participation of the contractor; 
and 

(v) Situations involving contracts 
with small business concerning their 
privately developed technology. 

(2) As stated In paragraph (a) of this 
section, waivers may be granted as to 
Jll or any part of the rights of the 
United States to an Invention except 
for certain rights as set forth in para- 
graph CD in this section. Accordingly, 
the waiver of all patent rights that are 
inherent to an Invention, rather than 
Jfcrt of the rights, will not necessarily 

, appropriate. The scope of the 
waiver will depend upon the relation- 
fy Ip of the contractual situation or 
identified invention to the consider¬ 
ations set forth in paragraph (b) or (c) 
m order to best achieve the objectives 
r 1 * n P ara 8xaph (a) of this sec- 
r samples, waivers may be re- 
to a particular field of use in 

mch the contractor has substantial 
equities or a commercial position, or 
restricted to those uses that are not 
primary object of the contract 
eriort. Waivers may also be limited to 
Particular geographical locations, may 
d e effec t ive °nly for a specified 
ty/? llon °f time, or may require the 

ntractor to license others at reduced 


royalties in consideration of the Gov¬ 
ernment's contribution to the re¬ 
search, development of demonstration 
effort. 

(3) In advance waivers of identified 
inventions, the invention will be 
deemed to be a subject invention and 
the waiver will be considered as being 
effective as of the effective date of the 
contract. This will be true regardless 
of whether the identified invention 
had been first actually reduced to 
practice prior to the time of contract¬ 
ing or would be reduced to practice 
under the contract. A purpose of such 
waivers is to clarify and deflnitize the 
rights of the parties to such Inventions 
when the facts surrounding the first 
actual reduction to practice prior to or 
during the contract are or will be diffi¬ 
cult to establish. 

(h) Waivers to educational institu¬ 
tions. (1) Except to the extent that a 
nonprofit educational institution may 
be engaged as a contractor operating a 
Government-owned facility or under¬ 
taking other special contracts, the fol¬ 
lowing considerations apply to grant¬ 
ing of advance and identified waivers 
to educational institutions having an 
approved technology transfer program 
capability. To obtain approval of its 
technology transfer program, educa¬ 
tional institutions shall forward their 
requests to DOE as provided In para¬ 
graph (2) below. 

(2) A nonprofit educational Institu¬ 
tion desiring to obtain approval of its 
technology transfer program and ac¬ 
ceptability shall provide the agency 
with the following information: 

(i) General Information concerning 
the Institution, including: 

(a) A copy of its articles of Incorpor¬ 
ation; 

(b) A statement of the institution’s 
purpose and aims; 

(c) A statement indicating the source 
of the institution’s funds; 

(ii) A copy of the institution’s estab¬ 
lished patent policy, together with the 
date and manner of its adoption; 

(iii) The name, title, address, and 
telephone number of the officer re¬ 
sponsible for administration of patent 
and invention matters and a descrip¬ 
tion of staffing in this area. Including 
all offices which contribute to the In¬ 
stitution’s patent management capa¬ 
bilities; 

(lv) A description of the institution’s 
procedures for identifying and report¬ 
ing inventions and a description of the 
procedures for evaluation of such in¬ 
ventions for Inclusion In the institu¬ 
tion’s promotional program; 

(v) A copy of the agreement signed 
by employees engaged in research and 
development, indicating their obliga¬ 
tion in regard to inventions conceived 
or first actually reduced to practice in 
the course of their assigned duties; 

(vi) A copy of the Invention report 
form or outlines utilized for prepara¬ 
tion of invention reports^ 

(vii) A statement of whether the in¬ 
stitution has an agreement with any 
patent management organizations or 


consultants and a copy of any such 
agreements; 

(viii) A description of the plans and 
intentions of the institution to bring 
to the marketplace inventions to 
which it retains title, including a de¬ 
scription of the efforts typically un¬ 
dertaken by the institution to license 
its inventions. 

(ix) A description of the institution’s 
past patent application and patent li¬ 
censing activities, including the follow¬ 
ing: 

(a) Number of inventions reported to 
the institution during each of the past 
10 years; 

(b) Number of patent applications 
filed during each of the past 10 years; 

(c) Number of patents obtained 
during each of the past 10 years; 

(d) Number of exclusive licenses 
issued during each of the past 10 
years; 

(e) Number of nonexclusive licenses, 
other than those to sponsoring Gov¬ 
ernment agencies, issued during each 
of the past 10 years 

(f) Gross royalty Income during each 
of the past 10 years and 

(g) A general description of royalties 
charged, including minimum and 
maximum royalty rates; 

(x) A list of subsidiary or affiliate in¬ 
stitutions which would be covered by 
an agreement signed by the institu¬ 
tion; 

(xi) If the institution is a subsidiary 
or affiliate organization, the name of 
the other related organization and a 
description of the relationship; 

(xii) The amount of Government 
support for research and development 
activities currently being administered 
by the institution, giving Government 
agency and breakdown; 

(xii!) A statement of the Institution’s 
policies with respect to the sharing of 
royalties with employees; and 

(xlv) A description of the uses made 
of any net income generated by the In¬ 
stitution’s patent management pro¬ 
gram. 

(3) Before an institution’s technol¬ 
ogy transfer program and capabilities 
are approved, the institution shall 
have a technology transfer program 
which, as a minimum shall include the 
five criteria listed below. In addition to 
these criteria, consideration will be 
given to whether or not other Govern¬ 
ment agencies have approved an insti¬ 
tutional patent agreement with the re¬ 
questing institution. The five criteria 
are: 

(i) An established patent policy 
which is consistent with the four 
policy objectives in § 9~9.109-6<&) and 
is administered on a continuous basis 
by an officer or organization responsi¬ 
ble to the institution; 

(ii) Agreements with employees re¬ 
quiring them to assign to the institu¬ 
tion or its designee or the Government 
any invention conceived or first actu¬ 
ally reduced to practice by them in the 
course of or under Government con¬ 
tracts and awards or assurance that 
such agreements are obtained prior to 
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the assignment of personnel to Gov¬ 
ernment-supported research and de¬ 
velopment projects; 

(ill) Procedures for insuring that in¬ 
ventions are promptly identified and 
timely disclosed to the officer or orga¬ 
nization administering the patent 
policy of the institution; 

(iv) Procedures for insuring that in¬ 
ventions disclosed to the institution 
are evaluated for inclusion in the insti¬ 
tution’s promotional program; and 

(v) An active and effective promo¬ 
tional program for the licensing and 
marketing of inventions. 

(4) In considering approval of tech¬ 
nology transfer programs and capabili¬ 
ties in connection with requests for ad¬ 
vance waivers, such approval shall be 
considered in lieu of commercial, man¬ 
ufacturing, and marketing capabilities 
which normally reside in industry. 
Such approval shall not be considered 
sufficient in and of itself as justifying 
the granting of an advance waiver to 
an institution. Approval of the grant 
of an advance waiver must be viewed 
in light of the considerations of §9- 
9.109-6(b) above and the four objec¬ 
tives set forth in § 9-9.109-6<a) above. 

(5) In requests for identified waivers, 
however, the fact that an institution 
with an approved technology transfer 
program and capabilities has identi¬ 
fied an invention and has expressed a 
desire to commercialise it through a 
requeet for a waiver therefor shall 
normally constitute a presumption 
that the institution has met the crite¬ 
ria of f 9-9.10t-4(c) unless it is indicat¬ 
ed that under one or more of the crite¬ 
ria the presumption is inapplicable. 

(i) Terms and conditions of waivers . 
Each waiver shall contain, as a mini¬ 
mum, provisions covering each of the 
following: 

(1) Advance waivers shall apply only 
to inventions reported in accordance 
with paragrapheX2Xi) of the clause 
of 5 9-9.107-5(a) and with which is in¬ 
cluded an election as to whether the 
contractor will retain the rights 
waived in the invention, and specify¬ 
ing those countries in which rights 
will be retained. 

(2) Subject to the rights granted in 
paragraphs (c) (1). (2) and (3) of the 
Patent Rights clause of § 9-9.107-5(a), 
the contractor or inventor shall agree 
to convey to the Government, upon re¬ 
quest, the entire domestic right, title, 
and interest in any subject invention 
when the contractor or inventor as ap¬ 
propriate: 

(i) Does not elect, in accordance with 
(iXl) of this section to retain such 
rights; or 

(ii) Fails to have a United States 
patent application filed on the inven¬ 
tion in accordance with paragraph 
(iX5) of this section, or decides not to 
continue prosecution of such applica¬ 
tion; or 

(iii) At any time, no longer desires to 
retain title. 

(3) Subject to the rights granted in 
paragraph (c) (1), (2) and (3) of the 
Patent Rights clause of § 9-9.107-5(a). 


the contractor or inventor shall agree 
to convey to the Government, upon re¬ 
quest, the entire right, title and inter¬ 
est In any subject invention in any for¬ 
eign country if the contractor or in¬ 
ventor. as appropriate: 

(i) Does not elect, in accordance with 
paragraph (1X1) of this section, to 
retain such rights in the country; or 

(ii) Fails to have a patent application 
filed in the country on the invention 
in accordance with paragraph (i)(6) of 
this section, or decides not to continue 
prosecution or to pay any mainte¬ 
nance fees covering the invention. To 
avoid forfeitures of the patent applica¬ 
tion or patent, the contractor or inven¬ 
tor shall notify the patent counsel not 
less than 60 days before the expiration 
period for any action required by the 
foreign patent office. 

(4) Conveyances requested pursuant 
to paragraph (i) (2) or (3) of this sec¬ 
tion shall be made by delivering to the 
patent counsel duly executed instru¬ 
ments and such other papers as are 
deemed necessary to vest in the Gov¬ 
ernment the entire right, title, and in¬ 
terest in the invention to enable the 
Government to apply for and pros¬ 
ecute patent applications covering the 
invention in this or the foreign coun¬ 
try, respectively, or otherwise estab¬ 
lish its ownership of the invention. 

(5Xi) With respect to each invention 
in which the contractor has an ad¬ 
vance waiver and elects to retain do¬ 
mestic rights pursuant to paragraph 
(i)(l) of this section, the contractor 
shall have a domestic patent applica¬ 
tion filed within 6 months after sub¬ 
mission of the invention disclosure 
pursuant to paragraph (eX2Xi) of the 
clause of 5 9-9.107-5(a) or such longer 
period as may be approved by the 
patent counsel for good cause shown 
in writing by the contractor or inven¬ 
tor. For identified inventions waived 
to the contractor or inventor, the con¬ 
tractor or inventor shall have a domes¬ 
tic patent application filed within 6 
months after the waiver has become 
effective. With respect to such inven¬ 
tions, the contractor or inventor shall 
promptly notify the patent counsel of 
any decision not to file an application. 

(ii) For each subject invention on 
which a patent application is filed by 
the contractor or inventor, the con¬ 
tractor or inventor shall: 

(A) Within 2 months after the filing 
or within 2 months after submission of 
the invention disclosure if the patent 
application previously has been filed 
deliver to patent counsel a copy of the 
application as filed including the filing 
date and serial number, 

(B) Include the following statement 
in the second paragraph of the specifi¬ 
cation of the application and any pat¬ 
ents issued on a subject invention, 
“The Government has rights in this 
invention pursuant to Contract No. 

-(or Grant No.-) 

awarded by the U.S. Department of 
Energy; 

(C) Within 6 months after filing the 
application or within 6 months after 


submitting the invention disclosure if 
the application has been filed prevj. 
ously, deliver to the patent counsel a 
duly executed and approved instru¬ 
ment fully confirmatory of all rights 
to which the Government is entitled, 
and provide DOE an irrevocable power 
to inspect and make copies of the 
patent application filed; 

(D) Provide the patent counsel with 
a copy of the patent within 2 months 
after a patent is issued on the applica¬ 
tion; and 

(E) Not less than 30 days before the 
expiration of the response period for 
any action required by the Patent and 
Trademark Office, notify the patent 
counsel of any decision not to continue 
prosecution of the application and de¬ 
liver to the patent counsel executed 
instruments granting the Government 
a power of attorney. 

(iii) For each invention in which the 
contractor initially elects pursuant to 
(iXl) of this section not to retain the 
rights waived, the contractor shall 
inform the patent counsel promptly in 
writing of the date and identify of any 
on sale, public use, or public disclosure 
of the invention which may constitute 
a statutory bar under 35 U.S.C. 102, 
which was authorised by or known to 
the contractor, or any contemplated 
action of this nature. 

(6) (i) With respect to each invention 
in which the contractor elect* pursu¬ 
ant to (iXl) of this section to retain 
the rights waived in a foreign country, 
or in which the contractor or inventor 
has obtained a waiver of foreign right! 
on an identified Invention, the con¬ 
tractor or inventor shall have a patent 
application filed on the invention in 
that country, in accordance with appli¬ 
cable statutes and regulations, and 
within one of the following periods: 

(A) Eight months from the date of a 
corresponding United States applica¬ 
tion filed by the contractor or inven¬ 
tor. or if such an application is not 
filed, 6 months from the date the in¬ 
vention is submitted in a disclosure 
pursuant to paragraph (e)(2)(i) of the 
clause of § 9-9.107-5(a); 

(B) Six months from the date a li¬ 
cense is granted by the Commissioner 
of Patents and Trademarks to file for¬ 
eign applications where such filing ha* 
been prohibited by security reasons; or 

(C) Such longer period as may be ap¬ 
proved by the patent counsel. 

(ii) The contractor or inventor shall 
notify the patent counsel promptly of 
each foreign application filed ana 
upon written request shall furnish afl 
English version of the application 
without additional compensation. 

(7) The contractor or Inventor shal*. 
three years after a waiver is effective 
as to an invention, and at three-year* 
intervals thereafter, and when specif * 
cally requested by the patent counset 
furnish patent counsel a report settlnl 
forth: 

(i) The commercial use that is beifif 
made, or is intended to be made, oi 
said invention, and 

(ii) The steps taken to bring the in* 
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vention to the point of practical appli¬ 
cation or to make the invention avail¬ 
able for licensing; 

(8) The Government’s retention of 
at least an irrevocable, nonexclusive, 
paid-up license to make, use, and sell 
the Invention throughout the world by 
or on behalf of the Government (in¬ 
cluding any Government agency) and 
States and domestic municipal govern¬ 
ments. unless the head of the agency 
or designee determines that it would 
not be in the public interest to acquire 
the license for the States and domestic 
municipal governments. 

(9) The right of the head of the 
agency or designee to require the 
granting of a nonexclusive, exclusive, 
or partially exclusive license to a re¬ 
sponsible applicant or applicants, 
upon terms reasonable under the cir¬ 
cumstances: 

(i) To the extent that the invention 
is required for public use by Govern¬ 
mental regulations; 

(ii) As may be necessary to fulfill 
health, safety or energy needs; 

(iii) Or such other purposes as may 
be stipulated in the applicable agree¬ 
ment. 


(10) The right of the head of the 
agency or designee to terminate such 
waiver in whole or in part unless the 
recipient of such waiver demonstrates 
to the satisfaction of the head of the 
agency or designee that effective steps 
have been taken, or within a reason¬ 
able time thereafter are expected to 
be taken, necessary to accomplish sub¬ 
stantial utilization of the invention. 

(11) The right of the head of the 
agency or designee commencing four 
years after a waiver is effective as to 
an invention, to require the granting 
of a nonexclusive or partially exclusive 
license to a responsible applicant or 
applicants, upon terms reasonable 
under the circumstances, and in ap¬ 
propriate circumstances to terminate 
the waiver in whole or in part, follow¬ 
ing a hearing upon notice thereof to 
the public, upon a petition by an inter¬ 
ested person justifying such hearing: 

(i> If the head of the agency or des¬ 
ignee determines upon review of such 
material as is relevant, and after the 
recipient of the waiver or other inter¬ 
ested person has had the opportunity 
to provide such relevant and material 
information as the head of the agency 
or designee may require that such 
, ver has tended substantially to 
lessen competition or to result in 
niarket concentration in any 
section of the United States in any 
ne of commerce to which the tech¬ 
nology relates; or 

(ii) Unless the recipient of the 
IJr ver # demonstrates to the satisfac- 
i ° n °* the head of the agency or des- 
Afff e .< at such hearin g that has taken 
n»« eCt *w e steps » or within a reasonable 
me thereafter is expected take such 
necessary to accomplish sub- 
^ntial utilization of the invention. 

J Termination. (1) Any waiver may 


be terminated at the discretion of the 
head of the agency of designee, in 
whole or in part, if the request for 
waiver is found to contain false mate¬ 
rial statements or nondisclosure of 
material facts, and such were specifi¬ 
cally relied upon in reaching the 
waiver determination. 

(2) Any waiver, as applied to particu¬ 
lar inventions, may be terminated at 
the discretion of the head of the 
agency or designee, in whole or in 
part, if the requirements set forth in 
paragraph (i) of this section (terms 
and conditions of the waivers) have 
not been fulfilled and such failure is 
determined by the head of the agency 
or designee to be material and detri¬ 
mental to the interests of the United 
States and the general public. 

(3) Prior to terminating a waiver 
under paragraph (JXl) or (j)(2) of this 
section the recipient of the waiver will 
be given written notice of the inten¬ 
tion to terminate the waiver, the 
extent of such proposed termination 
and the reason therefor, and a period 
of 30 days, or such longer period as 
the head of the agency or designee 
shall determine for good cause shown 
in writing, to show cause why the 
waiver should not be so terminated. 

(4) All terminations of waivers shall 
be subject to the rights granted in 
paragraph (c)(1) of the clause of § 9- 
9.107-5(f), and termination shall nor¬ 
mally be partial in nature, requiring 
the waiver recipient to grant nonex¬ 
clusive or partially nonexclusive li¬ 
censes to responsible applicants upon 
terms reasonable under the circum¬ 
stances. 

(k) Effective date. Waivers shall be 
effective on the following dates: 

(l) For advance waivers of identified 
inventions, i.e., inventions conceived 
prior to the effective date of the con¬ 
tract. on the effective date of the con¬ 
tract even though the advance waiver 
may have been requested after that 
date; 

(2) For identified inventions under 
advance waivers, i.e., inventions con¬ 
ceived or first actually reduced to 
practice after the effective date of the 
contract, on the date the invention is 
reported with the election to retain 
rights as to that invention; and 

(3) For waivers of identified inven¬ 
tions (other than under an advance 
waiver), on the date of the letter noti¬ 
fying the requestor that the waiver 
has been granted. 

§ 9-9.110 Reporting of royalties. 

In order that DOE may be informed 
regarding royalty payments to be 
made by a contractor in connection 
with any procurement, construction, 
or operation where the amount of the 
royalty payment is reflected in the 
contract price, or is to be reimbursed 
by the Government, the negotiator 
shall: (a) obtain from the offeror in¬ 
formation concerning any royalty pay¬ 
ments expected to be made in connec¬ 


tion with the proposed procurement, 
construction, or operation, together 
with the names of the licensors and 
either the patent numbers involved or 
such other information as will permit 
identification of the patents and 
patent aplications as well as the basis 
on which the royalties are to be paid, 
or (b) obtain from the offeror a certifi¬ 
cate that the contract price includes 
no amount representing the payment 
of royalty by the offeror directly to 
others in connection with the perfor¬ 
mance of the contract, or (c) insert in 
the contract the clause set forth 
below: 

Reporting of Royalties 

If this contract Is in an amount which ex¬ 
ceeds $10,000 and if any royalty payments 
are directly involved in the contract or are 
reflected in the contract price to the Gov¬ 
ernment, the contractor agrees to report in 
WTiting to the patent counsel (with notifica¬ 
tion by Patent Counsel to the contracting 
officer) during the performance of this con¬ 
tract and prior to its completion or final set¬ 
tlement the amount of any royalties or 
other payments paid or to be paid by it di¬ 
rectly to others in connection with the per¬ 
formance of this contract together with the 
names and addresses of licensors to who 
such payments are made and either the 
patent numbers involved or such other in¬ 
formation as will permit the identification 
of the patents or other basis on which the 
royalties are to be paid. The approval of 
DOE of any individual payments or royal¬ 
ties shall not stop the Government at any 
time from contesting the enforceability, va¬ 
lidity or scope of, or title to, any patent 
under which a royalty or payments are 
made. 

Subport 9-9.2—Technical Data and Copyrights 

§ 9-9.200 Scope of subpart 

This subpart sets forth DOE’s 
policy, procedures, and contract 
clauses with respect to the acquisition 
and use of technical data and copy¬ 
rights in contracts or subcontracts en¬ 
tered into, with or for the benefit of 
the Government. 

§ 9-9.201 Definitions. 

For the purpose of this subpart, the 
following terms have the meanings set 
forth below: (a)'‘Technical data'* 
means recorded information, regard¬ 
less of form or characteristic, of a sci¬ 
entific or technical nature. It may, for 
example, document research, experi¬ 
mental. developmental, demonstra¬ 
tion, or engineering work or be usable 
or used to define a design or process or 
to procure, produce, support, main¬ 
tain, or operate material. The data 
may be graphic or pictorial delinea¬ 
tions in media such as drawings or 
photographs, text in specifications or 
related performance or design type 
documents, or computer software (in¬ 
cluding computer programs, computer 
software data bases, and computer 
software documentation). Examples of 
technical data include research and 
engineering data, engineering draw- 
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ings and associated lists, specifications, 
standards, process sheets, manuals, 
technical reports, catalog item identi¬ 
fication, and related information. 
Technical data as used in this subpart 
does not enclude financial reports, 
cost analyses, and other information 
incidental to contract administration. 

<b) “Proprietary data" means techni¬ 
cal data which embody trade secrets 
developed at private expense, such as 
design procedures or techniques, 
chemical composition of materials, or 
manufacturing methods, processes, or 
treatments. Including minor modifica¬ 
tions thereof, provided that such data: 

(1) Are not generally known or avail¬ 
able from other sources without obli¬ 
gation concerning their confidential¬ 
ity, 

(2) Have not been made available by 
the owner to others without obligation 
concerning their confidentiality, and 

(3) Are not already available to the 
Government without obligation con¬ 
cerning their confidentiality. 

(c) “Contract data” means technical 
data first produced in the perfor¬ 
mance of the contract, technical data 
which are specified to be delivered 
under the contract, technical data 
that may be called for under the Addi¬ 
tional Technical Data Requirements 
clause of the contract, if any, or tech¬ 
nical data actually delivered in connec¬ 
tion with the contract. 

(d) “Unlimited rights” means rights 
to use, duplicate, or disclose technical 
data, in whole or in part, in any 
manner and for any purpose whatso¬ 
ever, and to permit others to do so. 

§ 9 9.202 Acquisition and use of technical 
data. 

§9-9.202-1 General. 

(a) The provisions herein pertain to 
research, development, demonstration 
and supply contracts, and contracts 
for the operation, design, or construc¬ 
tion of Government-owned facilities 
which are covered by § 9-9.202-4. 
Under DOE's broad charter to per¬ 
form research, development, and dem¬ 
onstration work, in both nuclear and 
nonnuclear fields, and to meet the ob¬ 
jectives stated in §9-9.202-2 below, 
DOE has extensive needs for technical 
data. The satisfaction of these needs 
and the achievement of DOE's objec¬ 
tives through a sound data policy are 
found in the balancing of the needs 
and equities of the Government, its 
contractors, and the gemeral public. 

(b) It is important to keep a clear 
distinction between contract require¬ 
ments for the delivery of teclinical 
data on the one hand, and rights in 
technical data on the other. The legal 
rights which the Government acquires 
in technical data In DOE contracts 
(other than “facilities” contracts) are 
set forth in the Rights in Technical 
Data (long form) clause of §9-9.202- 


3(e)(2). However, this clause does not 
obtain for the Government the deliv¬ 
ery of any data whatsoever. Rather, 
known requirements for the technical 
data to be delivered by the contractor 
shall be set forth as part of the con¬ 
tract (e.g. in the statement of work). 
An additional Technical Data Require¬ 
ments clause is included in this sub- 
part to enable the contracting officer 
to require the contractor to furnish 
additional technical data, the require¬ 
ment for which was not known at the 
time of contracting. There is. however, 
a built-in limitation on the kind of 
technical data which a contractor may 
be required to deliver under either the 
contract statement of work or the Ad¬ 
ditional Technical Data Requirements 
clause. This limitation is found in the 
withholding provision of paragraph (e) 
of the Rights in Technical Data (long 
form) clause of § 9-9.203-3(e)(2) which 
provides that the contractor need not 
furnish “proprietary data.” It is spe¬ 
cifically intended that the contractor 
may withhold “proprietary data” even 
though a requirement for technical 
data specified in the Statement of 
Work or called for pursuant to the Ad¬ 
ditional Technical Data Requirements 
clause would seemingly require the 
furnishing of proprietary data. This 
withholding of proprietary data is the 
primary means by which the contrac¬ 
tor may protect its proprietary posi¬ 
tion. 

(c) There are, however, two situa¬ 
tions where the Government, or its 
representative, may need to have 
limited access to a contractor's propri¬ 
etary data. First, paragraph (f) of the 
Rights in Technical Data (long form) 
clause gives the contracting officer's 
representatives the limited right to in¬ 
spect at the contractor's facility the 
contractor's proprietary data which 
was withheld from delivery under 
paragraph (e) of the clause for the 
purpose of verifying that such data 
were properly withheld or to evaluate 
work performance. In carrying out the 
inspection, normally the contracting 
officer s representative is a DOE Em¬ 
ployee although hq may be an employ¬ 
ee of a DOE contractor acting under 
an agreement to treat in confidence 
the proprietary data to be inspected. 
However, where the contractor whose 
data are to be inspected demonstrates 
that there would be a possible conflict 
of interest if the inspection were made 
by such a contractor employee, the 
contracting officer's representative 
may be limited to a DOE employee. 
Paragraph (f) has a built-in exclusion 
from these inspection rights for “spe¬ 
cific items of proprietary data” when 
they are so specified in the contract 
schedule. Such exclusions limit even 
DOE's minimum rights of evaluating 
contract work performance and verify¬ 
ing that technical data withheld by 
the contractor is proprietary in fact. 


Such exclusions should be sparingly 
used, and only in situations where pro¬ 
gram personnel stipulate to the fact 
that DOE has no need for access to 
the specified items to be excluded 
from paragraph (f), Le., that the non 
disclosure and nonaccessibility will not 
adversely affect the DOE program in¬ 
volved. It should also be noted that 
paragraph (f) permits exclusion of 
“specific items” of proprietary data 
and, accordingly, should not be used to 
exclude classes of technical data or all 
technical data pertaining to specific 
items or processes or classes of items 
or processes. The second situation, 
where the Government may have 
limited access to a contractor's propri¬ 
etary data, is provided in optional 
paragraph (g) of the Rights in Techni¬ 
cal Data (long form) clause. When 
used, optional paragraph (g) provides 
the Government the right to require 
the contractor to furnish with limited 
rights the proprietary data previously 
withheld under paragraph <e). In this 
situation, the limited rights in propri¬ 
etary data and the Government s obli¬ 
gation for limited use and disclosure of 
such data as set forth in the Rights in 
Technical Data (long form) clause pro¬ 
vides the means by which the contrac¬ 
tor protects its proprietary position. 
Paragraph <g) will be used only where 
it is determined by DOE that for pro¬ 
grammatic reasons there is a need for 
the delivery of proprietary data to the 
Government. Where proprietary data 
is to be delivered under paragraph (g) 
and subparagraph (a) or (b) of the 
limited rights legend is to be applied 
to the data, the contractor may, if he 
can show the possibility of a conflict 
of interest regarding disclosure of 
such data to other contractors, limit 
or modify subparagraphs (a) or (b) as 
set forth in § 9-9.202-3(e)(3), to ex¬ 
clude or include certain contractors. 

(d) The contractor licensing provi¬ 
sions of optional paragraph (h) of the 
Rights in Technical Data (long form) 
clause enable DOE to require limited 
licenses in proprietary contract data to 
be granted to the Government and re¬ 
sponsible parties In certain circum¬ 
stances. Such a license may parallel or 
supplement the license obtained in 
background patents under the provi¬ 
sions of paragraph (k) of the Patent 
Rights clause of subpart 9-9.1. Para* 
graph (h) is normally to be included in 
contracts for research, development, 
or demonstration where it is deemed 
by DOE that the limited license af* 
forded therein is necessary to ensure 
widespead commercial use or practical 
utilization of a subject of the contract 
As explained in § 9-9.202-3(0(4). para 
graph (h) provides that upon request 
by DOE, the contractor will grant to 
the Government and responsible third 
parties a license in proprietary data 
only where such data In the form of 
results obtained by its use, i.e., essen* 
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tial equipment, articles, products, and 
the like which were the subject of the 
contract, are not otherwise available, 
or cannot be made available in a rea¬ 
sonable time as set forth in paragraph 
(h). 

(e) It is the responsibility of prime 
contractors and higher-tier subcon¬ 
tractors, in meeting their obligations 
with respect to contract data, to 
obtain from their subcontractors the 
rights in, access to, and delivery of 
such data on behalf of the Govern¬ 
ment. Accordingly, subject to the 
policy set forth in these regulations, 
and subject to the approval of the con¬ 
tracting officer where required, selec¬ 
tion of appropriate technical data pro¬ 
visions for subcontracts is the respon¬ 
sibility of the prime contractor or 
higher-tier subcontractor. In many 
but not all instances, inclusion in a 
subcontract of the Rights in Technical 
Data (long form) clause of § 9-9.202- 
3(eX2) will suffice to obtain for the 
benefit of the Government the rights 
in and, if appropriate, access to techni¬ 
cal data. Access by DOE to technical 
data, Le., the inspection rights afford¬ 
ed in paragraph (f) of the Rights in 
Technical Data (long form) clause, § 9- 
9.202-3(e)<2), normally should be ob¬ 
tained only in first tier subcontracts 
having as a purpose the conduct of re¬ 
search, development, or demonstration 
work or the furnishing of supplies for 
which there are substantial technical 
data requirements as reflected in the 
prime contract. If a subcontractor re¬ 
fuses to accept technical data provi¬ 
sions affording rights in and access to 
technical data on behalf of the Gov¬ 
ernment, the contractor shall so 
inform the contracting officer in writ¬ 
ing and not proceed with the subcon¬ 
tract without written authorization of 
the contracting officer. In prime con- 
tracts (or higher-tier subcontracts) 
which contain the Additional Techni¬ 
cal Data Requirements clause, it is the 
further responsibility of the contrac¬ 
tor (or higher-tier subcontractor) to 
Determine whether inclusion of such 
clause in a subcontract is required to 
satlfy technical data requirements of 
me prime contract (or higher-tier sub¬ 
contract). As is the case for DOE in its 
determination of technical data re- 
S^ments, the Additional Technical 
JJata Requirements clause should not 
oe used at any subcontracting tier 
here the technical data requirements 
rully known, and normally the 
iause win be used only in subcon- 
acts having as a purpose the conduct 
<tiJh? Searcl1 development or demon- 
0I h Prlme contractors and 
subcontractors shall not 
e their power to award subcontracts 
mu^ 0 2°? lc levera ge to inequitably ac- 
* rtstots in the subcontractor's pro- 
£ ata * or their Private use, and 
of y n? ha ^ not acquire rights on behalf 
me Government to proprietary 


data for standard commercial items 
unless required by the prime contract. 

(f) Related to the acquisition and 
use of technical data are the contrac¬ 
tor’s rights in contract data as well as 
technical data furnished to the con¬ 
tractor by DOE or its contractors. 
These rights are set forth in para¬ 
graph <bX2) of each Rights in Techni¬ 
cal Data clause of this Subpart and 
provide that the contractor may, sub¬ 
ject to patent, security and other pro¬ 
visions of the contract, use for its pri¬ 
vate purposes contract data it first 
produces in the performance of the 
contract provided that the contractor 
has met its data requirements (e.g., de¬ 
livery of data in the form of progress 
or status reports specified to be deliv¬ 
ered) as of the date and the private 
use of such data. It is not necessary 
that a final report be submitted in 
order to privately use data if all re¬ 
quired progress and interim reports 
and other technical data then due 
have been delivered. Paragraph (b)(2) 
further provides that technical or 
other data received by the contractor 
in the performance of the contract 
must be held in confidence by the con¬ 
tractor in accordance with restrictions 
accompanying the data. 

(g) An additional clause in this sub- 
part includes that of paragraph 9- 
9.202-3(f)(2) entitled Rights in Data— 
Special Works which is to be used in 
place of or in addition to the Rights in 
Technical Data (long form) clause in 
contracts where a purpse of the con¬ 
tract is the production of copyrighta¬ 
ble material, a substantial portion of 
which is to be first produced in the 
performance of the contract, such as 
motion pictures, television recordings, 
books, histories, etc. Where, during 
contract negotiations, it may be deter¬ 
mined to purchase, i.e., 4 ‘specifically 
acquire," unlimited rights in technical 
data, or to lease or obtain a license 
therein, or to obtain rights in existing 
data, an appropriate clause therefor 
should be obtained from patent coun¬ 
sel. In situations where technical data 
including computer software are to be 
leased or licensed, the terms of any 
agreement restricting the Govern¬ 
ment's rights will be included in the 
contract as either a special provision 
or an agreement annexed thereto. An¬ 
other clause, the Rights in Technical 
Data (short form) clause of §9-9.202- 
3(g)(2), is provided for use in research 
contracts with educational institutions 
and consultants. Such contractors 
may, for example, include those for 
conducting symposia, training, or edu¬ 
cation, or other contracts not involv¬ 
ing possible use of proprietary data. 

§9-9.202-2 Policy. 

The technical data policy is directed 
toward achieving the following objec¬ 
tives: 

(a) Making the benefits of the 
energy research, development and 


demonstration programs of DOE 
widely available to the public in the 
shortest practicable time; 

(b) Promoting the commercial utili¬ 
zation of the technology developed 
under DOE programs; 

(c) Encouraging participation by pri¬ 
vate persons in DOE energy research, 
development and demonstration pro¬ 
grams; and 

(d) Postering competition and pre¬ 
venting undue marker concentration 
or the creation or maintenance of 
other situations inconsistent with the 
antitrust law. 

§9-9.202-3 Procedure* (supply, research, 
development or demonstration con¬ 
tracts). 

(a) Known requirements for techni¬ 
cal data. Technical data requirements 
are determined in relation to the in¬ 
tended use of the data which in turn 
depends upon the intended use of the 
contract end item. In many contracts 
for research, the end item may often 
be a technical report or series of such 
reports, while in contracts beyond re¬ 
search the subject of the contract may 
be a feasibility model, an engineering 
or advance development model, or a 
prototype. The extent to which re¬ 
quired technical data may be needed 
often depends on the level of maturity 
of design and perfection of the end 
item, and, for a demonstration plant 
or prototype, may include data per¬ 
taining to performance, operational, 
and environmental testing, repair, 
maintenance, operation, quality assur¬ 
ance, detailed design, logistics, train¬ 
ing, etc. Known technical data require¬ 
ments shall be programmatically as¬ 
certained prior to contracting and 
shall be included in requests for pro¬ 
posals or disclosed during contract ne¬ 
gotiations for incorporation as data re¬ 
quirements in the contract statement 
of work. 

(b) Additional requirements for tech¬ 
nical data. In contracts for research, 
development or demonstration it is not 
normally possible or appropriate for 
the Government to ascertain all actual 
needs for technical data in advance of 
contracting. Accordingly, the Addi¬ 
tional Technical Data Requirements 
clause in (c) below shall normally be 
used in such contracts (and, if appro¬ 
priate, in subcontracts) to enable the 
ordering of technical data as the 
actual need and requirement therefor 
became known during the course of 
the contract. If all technical data re¬ 
quirements are known in advance of 
contracting and are set forth in the 
contract statement of work, this clause 
need not be used. The Additional 
Technical Data Requirements clause 
should not normally be used in supply 
contracts because the required techni¬ 
cal data therefor are ordinarily known 
in advance and thus are specified in 
the contract Statement of Work of 
Specification. 
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(c) Additional technical data re¬ 
quirements clausa 

Additional Technical Data Requirements 

(a) In addition to the technical data speci¬ 
fied elsewhere In this contract to be deliv¬ 
ered, the contracting officer may at any 
time during the contract performance or 
within one year after final payment call for 
the contractor to deliver any technical data 
first produced or specifically used in the 
performance of this contract except techni¬ 
cal data pertaining to items of standard 
commercial design. 

(b) The provisions of the Rights in Tech¬ 
nical Data clause included in this contract 
are applicable to all technical data called 
for under this additional technical Data Re¬ 
quirements clause. Accordingly, nothing 
contained in this clause shall require the 
contractor to actually deliver any technical 
data, the delivery of which is excused by 
paragraph (e) of the Rights in Technical 
Data Clause. 

(c) When technical data are to be deliv¬ 
ered under this clause, the contractor will 
be compensated for appropriate costs for 
converting such data into the prescribed 
form, for reproduction, and for delivery. 

(d) Proposals. The policy and proce¬ 
dures for treatment of proposal infor¬ 
mation in solicited and unsolicited pro¬ 
posals are contained in §9-3.150 of 
these regulations in which it is pro¬ 
vided that proposals may be marked 
with the notice set forth in §9-3.150- 
2(a). It is DOE policy, in consideration 
of the contract award, to obtain unlim¬ 
ited rights in the technical data con¬ 
tained in the proposal unless the pro¬ 
spective contractor marks those por¬ 
tions of the technical information 
which he asserts as being proprietary 
data. If a contract is to be awarded 
based on a proposal even though it is 
marked with the notice in §9-3.150- 
2(a), the prospective contractor is 
obliged under § 9-3.150-2(b) to Identify 
the portions thereof which contain 
proprietary data, and the contract in 
such instance shall contain the Rights 
to Proposal Data clause set forth in 
§ 9-3.150-2(c) identifying data asserted 
to be proprietary data by page 
number. Under § 9-3.150-2(b) and §9- 
3.151-1 which set forth procedures for 
identifying proprietary data, it is pro¬ 
vided that, subject to the concurrence 
of the contracting officer, the propos¬ 
er may delete proposal information 
unrelated to the contract, identify the 
proprietary data in his proposal or 
state that there is no proprietary data 
in the proposal. Data Identified as pro¬ 
prietary does not constitute a stipula¬ 
tion by the Government that it is in 
fact proprietary data. 

(e) Rights in technical datCLi 1) The 
Rights in technical Data (long form) 
clause set forth in paragraph (2) below 
will be used in all contract having as a 
purpose the conduct of research, de¬ 
velopment, or demonstration, or in 
contracts for supplies, or in any other 
contract where technical data are ex¬ 
pected to be first produced under the 


contract where technical data are 
specified to be delivered in the con¬ 
tract, or where the contract contains 
the Additional Technical Data Re¬ 
quirements clause. Accordingly, all- 
such contracts will contain the Rights 
in Technical Data (long form) clause 
of paragraph (2) below except as noted 
in § 9—9.202—4 and §9-9.202—3 (f) 
and (g) and except contracts for stan¬ 
dard commercial off-the-shelf supplies 
where technical data such as operat¬ 
ing or repair manuals are routinely 
furnished with the supplies. 

(2) Rights in technical data clause. 

Rights in Technical Date—Long Form 

(a) Definitions. (1) “Technical data” 
means recorded information regardless of 
form or characteristic, of a scientific or 
technical nature. It may, for example, docu¬ 
ment research, experimental, developmen¬ 
tal, or demonstration, or engineering work, 
or be usable or used to define a design or 
process, or to procure, produce, support, 
maintain, operate material. The data may 
be graphic or pictorial or delineations in 
media such as drawings or photographs, 
text in specifications or related performance 
or design type documents or computer soft¬ 
ware (including computer programs, com¬ 
puter software data bases, and computer 
software documentation). Examples of tech¬ 
nical data include research and engineering 
data, engineering drawings and associated 
lists, specifications, standards, process 
sheets, manuals, technical reports, catalog 
item identification, and related information. 
Technical data as used herein do not In¬ 
clude financial reports, cost analyses, and 
other information incidental to contract ad¬ 
ministration. 

(2) “Proprietary data" means technical 
data which embody trade secrets developed 
at private expense, such as design proce¬ 
dures or techniques, chemical composition 
of materials, or manufacturing methods, 
processes, or treatments, including minor 
modifications thereof, provided that such 
data: 

(i) Are not generally known or available 
from other sources without obligation con¬ 
cerning their confidentiality; 

(ii) Have not been made available by the 
owner to otheres without obligation con¬ 
cerning its confidentiality; and 

(ill) Are not already available to the Gov¬ 
ernment without obligation concerning 
their confidentiality. 

(3) “Contract data" means technical d?ta 
first produced in the performance of the 
contract, technical data which are specified 
to be delivered under the contract, technical 
data that may be called for under the Addi¬ 
tional Technical Data Requirements clause 
of the contract, of any or technical data ac¬ 
tually delivered in connection with the con¬ 
tract. 

(4) “Unlimited rights'* means rights to 
used duplicate, or disclose technical data, in 
whole or in part, in any manner and for any 
purpose whatsoever, and to permit others to 
do so. 

(b) Allocation of rights. (1) The Govern¬ 
ment shall have: 

(i) Unlimited rights in contract data 
except as otherwise provided below with re¬ 
spect to proprietary data 

(ii) The right to remove, cancel, correct or 
Ignore and marking not authorized by the 
terms of this contract on any technical data 


furnished hereunder, if in response to i 
written inquiry by DOE concerning the pro¬ 
prietary of the markings, the contractor 
fails to respond thereto within 60 days or 
fails to substantiate the proprietary of the 
markings. In either case DOE will notify the 
contractor of the action taken 

(ill) No rights under this contract in any 
technical data which are not contract dau. 

(2) The contractor shall have: 

(1) the right to withhold proprietary’ data 
in accordance with the provisions of this 
clause: and 

(ii) the right to use for Its private pur¬ 
poses, subject to patent, security or other 
provisions of this contract, contract data H 
first produces in the performance of this 
contract provided the data requirements of 
this contract have been met as of the date 
of the private use of such data. The contrac¬ 
tor agrees that to the extent it receives or Is 
given access to proprietary data or other 
technical, business or financial data in the 
form of recorded information from DOE or 
an DOE contractor or subcontractor, the 
contractor shall treat such data in accor¬ 
dance with any restrictive legend contained 
thereon, unless use is specifically authorized 
by prior written approval of the contracting 
officer. 

(3) Nothing contained in this Rights is 
Technical Data clause shall imply a license 
to the Government under any patent or be 
construed as affecting the scope of any li¬ 
censes or other rights otherwise granted to 
the Government under any patent 

(c) Copyrighted material (I) The contrac¬ 
tor shall not without prior written authori¬ 
zation of the contracting officer, establish » 
claim to statutory copyright in any contract 
data first produced in the performance of 
the contract. To the extent such authoriza¬ 
tion is granted, the Government reserves for 
itself and others acting on its behalf a royal* 
ty-free, nonexclusive, irrevocable, world¬ 
wide license for Governmental purposes to 
publish, distribute, translate, duplicate, ex¬ 
hibit and perform any such data copyright 
ed by the contractor. 

(2) The contractor agrees not to include In 


the technical data delivered under the con¬ 
tract any material copyrighted by the con¬ 
tractor and not to knowingly include any 
material copyrighted by others without first 
granting or obtaining at no cost a license 
therein for the benefit of the Government 
of the same scope as set forth in paragraph 
(cKl) above. If such royalty-free license is 
unavailable and the contractor nevertheless 
determines that such copyrighted material 
must be included in the technical data to be 
delivered, rather than merely Incorporated 
therein by reference, the contractor shall 
obtain the written authorization of the con¬ 
tracting officer to include such copyrights 
material in the technical data prior to it* 
delivery. 

(d) Subcontracting. It Is the responsibility 
of the contractor to obtain from its subcon¬ 
tractors technical data and rights thereto, 
on behalf of the Government, necessary W 
fulfill the contractor’s obligations to the 
Government with respect to such data, in 
the event of refusal by a subcontractor to 
accept a clause affording the Government 
such rights, the contractor shall: 

(1) Promptly submit written notice to U* 
contracting officer setting forth reasons tor 
the subcontractor refusal and other pen*’ 
nent information which may expedite dispo¬ 
sition of the matter; and 

(2) Not proceed with the subcontract witn* 
out the written authorization of the con¬ 
tracting officer. 
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(e) Withholding of proprietary data. Not¬ 
withstanding the Inclusion of the Additional 
Technical Data Requirements clause in this 
contract or any provision of this contract 
specifying the delivery of technical data, 
the contractor may withhold proprietary 
data from delivery, provided that the con¬ 
tractor furnishes in lieu of any such propri¬ 
etary data so withheld technical data dis¬ 
closing the source, size, configuration, 
mating and attachment characteristics, 
functional characteristics and performance 
requirements ("Form, Fit and Function” 
data, eg., specification control drawings, 
catalog sheets, envelope drawings, etc.) or a 
general description of such proprietary data 
where "Form. Fit and Function” data are 
not applicable. The Government shall ac¬ 
quire no rights to any proprietary data so 
withheld except that such data shall be sub¬ 
ject to the inspection rights” provisions of 
paragraph (f), and. if included, the "Limited 
rights in proprietary data” provisions of 
paragraph (g) and the "Contractor licens¬ 
ing" provisions of paragraph (h). 

CD Inspection rights. Except as may be 
otherwise specified in this contract for spe¬ 
cific items of proprietary data which are not 
subject to this paragraph, the contracting 
officer’s representatives, at all reasonable 
times up to three years after final payment 
under this contract, may inspect at the con¬ 
tractor’s facility any proprietary data with¬ 
held under paragraph (e) and not furnished 
under paragraph (g) for the purposes of 
verifying that such data properly fell within 
the withholding provision of paragraph (e), 
or for evaluating work performance. 

(3) Optional clause— limited rights 
in proprietary data In research, devel¬ 
opment, or demonstration contracts, 
and supply contracts where it is deter¬ 
mined that delivery of proprietary 
data is necessary with limited rights in 
the Government, the Rights in Tech¬ 
nical Data (long form) clause shall be 
supplemented by the additional para¬ 
graph (g) set forth below. It should be 
noted that this paragraph does not en¬ 
title the contractor to place a limited 
rights legend on any technical data 
furnished to the Government under 
paragraph (g) below unless the con¬ 
tracting officer requests in writing de¬ 
livery of identified technical data pre¬ 
viously withheld under paragrapgh (e) 
oi the Rights in Technical Data 
clause. Paragraph (g) provides that 
Proprietary data may be specified in 
the contract as being excluded from 
the delivery requirements of para- 
(g). Alternatively, the limited 
rights legend specified tn paragraph 
Jg) may be made applicable to only 
those classes of proprietary data deter- 
^ being necessary for delivery 
it h limited rights. In addition, when 
thrashing proprietary data with limit- 
(Ys\ le £ en< L subparagraphs (a), 

o^and (c) thereunder may be modi- 
ied as follows. When proprietary data 
to be furnished only for evaluation, 
of the limited rights 
s / ia11 ** tised, and subpara- 
5?™? (b) an <* (c), if otherwise inap- 
p a ole, may be deleted. When there 
n * programmatic requirement that 
Prietary data be disclosed to other 


DOE contractors only for information 
or use in connection with work per¬ 
formed under their contracts, subpara¬ 
graph (b) of the limited rights legend 
shall be used, and subparagraphs <a) 
and (c) may be deleted if otherwise in¬ 
applicable. In either of the foregoing 
examples, the contractor may. if he 
can show the possibility of a conflict 
of interest because of disclosure of 
such data to certain contractors or 
evaluators, exclude such contractors 
or evaluators from subparagraphs (a) 
or (b). If the data is required solely for 
emergency repair or overhaul, subpar¬ 
agraph (c) of the limited rights legend 
shall be retained, and subparagraphs 
(a) and (b) may unless otherwise appli¬ 
cable, be deleted. In the event it is de¬ 
termined that all of the subpara¬ 
graphs (a), (b) and (c) of the limited 
rights legend are to be deleted, the 
word “none” shall be inserted in the 
legend after the colon (:). 

(g) Limited rights in proprietary data. 
Except as may be otherwise specified in this 
contract as technical data which are not 
subject to this paragraph, the contractor 
8hall, upon written request from the con¬ 
tracting officer at any time prior to three 
years after final payment under this con¬ 
tract, promptly deliver to the Government 
any "proprietary data" withheld pursuant 
to paragraph (e) of the Rights in Technical 
Data clause of thir contract. The following 
legend and no other is authorized to be af¬ 
fixed on any "proprietary data” delivered 
pursuant to this provision, provided the 
"proprietary data” meets the conditions for 
initial withholding under pararaph (e) of 
the Rights in Technical Data clause. The 
Government will thereafter treat the "pro¬ 
prietary data" In accordance with such 
legend. 

Looted Rights Legend 

This "proprietary data," furnished under 
Contract No. - with the UJS. Depart¬ 

ment of Energy (arid Purchase Order No — 
if applicable) may be duplicated and used by 
the Government with the express limita¬ 
tions that the "proprietary data" may not 
be disclosed outside the Government or be 
used for purposes of manufacture without 
prior permission of the contractor, except 
that further disclosure or use may be made 
solely for the following purposes: 

(a) This "proprietary data” may be dis¬ 
closed for evaluation purposes under the re¬ 
striction that the "proprietary data” be re¬ 
tained in confidence and not be further dis¬ 
closed; 

(b) This "proprietary data” may be dis¬ 
closed to other contractors participating in 
the Government’s program of which this 
contract is a part for information or use in 
connection with the work performed under 
their contracts and under the restriction 
that the "proprietary data” be retained in 
confidence and not be further disclosed; or 

(c) This "proprietary data” may be used 
by the Government or others on its behalf 
for emergency repair or overhaul work 
under the restriction that the "proprietary 
data” be retained tn confidence and not be 
further disclosed. Tills legend shall be 
marked on any reproduction of this data in 
whole or in part. 

(4) Optional clause—contractor li¬ 
censing. In many contraction situa¬ 


tions the achievement of DOE’s objec¬ 
tives would be frustrated if the Gov¬ 
ernment at the time of contracting did 
not obtain on behalf of responsible 
third parties and itself limited license 
rights in and to proprietary contract 
data. Where for example, the contrac¬ 
tor is required to license background 
patents, consideration should be given 
to securing co-extensive license rights 
to the Government and responsible 
third parties at reasonable royalties, 
and under appropriate restrictions, for 
contract data which are proprietary 
data in order to practice the technol¬ 
ogy which is a subject of the contract. 
When such a license right is deemed 
necessary, the Rights tn Technical 
Data (long form) clause should be sup¬ 
plemented by the addition of para¬ 
graph <h) below. Paragraph (h) will 
normally be sufficient to cover propri¬ 
etary contract data for items and pro¬ 
cesses that were used in the contract 
and are necessary in order to insure 
widespread commercial use of a sub¬ 
ject of the contract. The expression 
"subject of the contract” is intended 
to limit the licensing required in 
clause (h) below to the fields of tech¬ 
nology specifically contemplated in 
the contract effort and may be re¬ 
placed by a more specific statement of 
the fields of technology intended to be 
covered in the manner described in 
§ 9-9.107-5<bX9) of Subpart 9-0.1 of 
these Regulations pertaining to "Back¬ 
ground Patents.” Where, however, 
proprietary contract data eover the 
main purpose or basic technology of 
the research, development or demon¬ 
stration effort of the contract, rather 
than subcomponents, products or pro¬ 
cesses which are ancillary to the con¬ 
tract effort, the limitations set forth 
in subparagraphs (1H4) of paragraph 
(h) should be modified or deleted. 
Paragraph (h) further provides that 
technical data may be specified in the 
contract as being excluded from or not 
subject to the licensing requirements 
thereof. This exclusion can be imple¬ 
mented by limiting the applicability of 
the provisions of paragraph (h) to 
only those classes or categories of pro¬ 
prietary data determined as being es¬ 
sential for licensing. Although con¬ 
tractor licensing may be required 
under paragraph (h), the final resolu¬ 
tion of questions regarding the scope 
of such licenses, the terms thereof in¬ 
cluding provisions for confidentiality 
and reasonable royalties, is then left 
to the negotiation of the parties with 
resolution of the issues being made, if 
necessary, by a court of competent ju¬ 
risdiction. 

<h) Contractor licensing. 

Except as may be otherwise specified in 
this contract as technical data not subject 
to this paragraph, the contractor agrees 
that upon written application by DOE. it 
will grant to the Government and responsi¬ 
ble third parties, for purposes of practicing 
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a subject of this contract, a nonexclusive li¬ 
cense In any contract data which are propri¬ 
etary data on terms and conditions reason¬ 
able under the circumstances including ap¬ 
propriate provisions for confidentiality; pro¬ 
vided. however, the contractor shall not be 
obligated to license any such data if the 
contractor demonstrates to the satisfaction 
of the head of the agency or designee that: 

(1) Such data are not essential to the 
manufacture or practice of hardware de¬ 
signed or fabricated, or processes developed, 
under this contract; 

(2) Such data, in the form of results ob¬ 
tained by their use, have a commercially 
competitive alternative available or readily 
introducible from one or more other 
sources; 

(3) Such data, in the form of results ob¬ 
tained by their use, are being supplied by 
the contractor or its licensees in sufficient 
quantity and at reasonable prices to satisfy 
market needs, or the contractor or its licens¬ 
ees have taken effective steps or within a 
reasonable time are expected to take effec¬ 
tive steps to so supply such data in the form 
of results obtained by its use; or 

(4) Such data, in the form of results ob¬ 
tained by their use. can be furnished by an¬ 
other firm skilled in the art of manufactur¬ 
ing items or performing processes of the 
same general type and character necessary 
to achieve the contract results. 

(f) Rights in data—special works . (1) 
The clauses set forth in paragraph (2) 
below shall be used in all contracts 
where the principal purpose or a task 
of the contract is the production of co¬ 
pyrightable works, even though such 
works may incorporate uncopyrighted 
material or material previously copy¬ 
righted by the contractor or others. 
Such contracts include those: 

(1) Primarily for production of 
motion picture or television recordings 
or scripts, musical compositions or ar¬ 
rangements, sound tracks or record¬ 
ings. translations, adaptations, and the 
like; 

(ii) For books, compilations, surveys, 
histories, or technology information 
pamphlets; 

(iii) For works pertaining to manage¬ 
ment studies, support services, train¬ 
ing, career guidance, or similar func¬ 
tions of DOE; and 

(iv) For works pertaining to guid¬ 
ance or instruction of DOE officials or 
employees in the discharge of official 
duties. 

The clause in paragraph (2) below 
should be modified with the assistance 
of patent counsel where the contract 
calls for the editing, translation, addi¬ 
tion, or other modification of the sub¬ 
ject matter of an existing work. 

(2) Rights in data—special works 
clause. 

Rights in Data—Special Works 

(a) The term “Data” as used herein means 
recorded information regardless of form or 
characteristic, such as writings, sound re¬ 
cordings, pictorial reproductions, drawings, 
or other graphic representations, and works 
of similar nature (whether or not copyright¬ 
ed) which are specified to be delivered 
under this contract. The term includes data 


such as management studies and data pro¬ 
duced under support services contracts but 
does not include financial reports, cost anal¬ 
yses, and other information incidental to 
contract administration. 

(b) All data first produced or composed in 
the course of or under this contract shall be 
the sole property of the Government. 
Except with the prior written permission of 
the contracting officer, the contractor 
agrees not to assert any rights at common 
law or in equity or establish any claim to 
statutory copyright in such data, the con¬ 
tractor shall not publish or reproduce such 
data in whole or in part or in any manner or 
form, or authorize others so to do. without 
the written consent of the contracting offi¬ 
cer until such time as the Government may 
have released such data to the public. 

(c) The contractor hereby grants to or will 
obtain for the Government a royalty-free, 
nonexclusive and irrevocable license 
throughout the world (1) to publish, trans¬ 
late, reproduce, deliver, perform, use, and 
dispose of. in any manner, any and all data 
which are not first produced or composed in 
the performance of this contract but which 
are incorporated in the work furnished 
under this contract; and (2) to authorize 
others so to do. 

(d) The contractor shall indemnify and 
save and hold harmless the Government, its 
officers, agents, and employees acting with- 
ing the scope of their official duties against 
any liability, including costa and expenses, 

(1) for violation of proprietary rights, copy¬ 
rights, or rights of privacy, arising out of 
the publication, translation, reproduction, 
delivery, performance, use, or disposition of 
any data furnished under this contract; or 

(2) based upon any libelous, defamatory, or 
other unlawful matter contained in such 
data. 

(e) Nothing contained in this clause shall 
imply a license to the Government under 
any patent, or be construed as affecting the 
scope of any licenses or other rights other¬ 
wise granted to the Government under any 
patent. 

(g) Rights in technical data clause 
(short form). (1) The clause set forth 
in paragraph (2) below may be used in 
contracts for basic research including 
grants, special research support agree¬ 
ments with educational institutions, 
contracts-with consultants, contracts 
for symposia or for the conduct of 
training and educational programs, 
and in other contracts of a similar 
nature. This clause shall not be used 
in any contract where proprietary in¬ 
formation of the contractor may be 
utilized in the performance of work 
under the contract, and in such in¬ 
stances the Additional Technical Data 
Requirements clause of 5 9-9.202-3(0 
and the Rights in Technical Data 
(long form) clause of § 9-9.202-3(e)(2) 
shall be used. The short form clause of 
this section shall not be used in situa¬ 
tions Involving long-term consultancy 
arrangements for work in DOE pro¬ 
grams providing opportunities for spe¬ 
cialized work experience at DOE- 
owned facilities for scientific, engi¬ 
neering, and other employees of pri¬ 
vate firms and institutions engaged in 
civilian applications of atomic energy. 

(2) Rights in technical data clause- 
short form. 


Rxght8 in Technical Data—Short Poem 

(a) Definitions. 

The definitions of terms set forth in 41 
CFR 9-9.201 apply to the extent these 
terms are used herein. 

(b) Allocation of rights. 

(1) The Government shall have: 

(1) Unlimited rights in technical data first 
produced or specifically used in the perfor¬ 
mance of this contract; 

(ii) The right of the contracting officer or 
his representatives to inspect at all reason¬ 
able times up to three years after final pay- 
ment under this contract all technical data 
first produced or specifically used in the 
contract (for which inspection the contrac¬ 
tor or its subcontractor shall afford proper 
facilities to DOE); and 

(iii) The right to have any technical data 
first produced or specifically used in the 
performance of this contract delivered to 
the Government as the contracting officer 
may from time to time direct during the 
progress of the work or in any event as the 
contracting officer shall direct upon comple¬ 
tion or termination of this contract. 

(2) The contractor shall have: 

The right to use for its private purposes, 
subject to patent, security or other provi¬ 
sions of this contract, technical data it first 
produces in the performance of this con¬ 
tract provided the data requirements of this 
contract have been met as of the date of the 
private use of such data. The contractor 
agrees that to the extent it receives or is 
given access to proprietary data or other 
technical, business or financial data in the 
form of recorded information from DOE or 
a DOE contractor or subcontractor, the con¬ 
tractor shall treat such data in accordance 
with any restrictive legend contained there¬ 
on, unless use is specifically authorized by 
prior written approval of the contracting of¬ 
ficer. 

(c) Copyrighted material (1) The contrac¬ 
tor agrees to, and does hereby grant to the 
Government, and to its officers, agents, ser¬ 
vants and employees acting within the scope 
of their duties: 

(1) A royalty-free, nonexclusive, irrevoca¬ 
ble license to reproduce, translate, publish, 
use, and dispose of and to authorize other* 
so to do, all copyrightable material first pro¬ 
duced or composed in the performance of 
this contract by the contractor, its employ¬ 
ees or any individual or concern specifically 
employed or assigned to originate and pre¬ 
pare such material; and 

(ii) A license as aforesaid under any and 
all copyrighted or copyrightable works not 
first produced or composed by the contrac¬ 
tor in the performance of this contract but 
which are Incorporated in the material fur¬ 
nished under the contract, provided that 
such license shall be only to the extent the 
contractor now has, or prior to completion 
or final settlement of the contract may ac¬ 
quire. the right to grant such license with¬ 
out becoming liable to pay compensation to 
others solely because of such grant. 

(2) The contractor agrees that It will not 
knowingly Include any material copyrighted 
by others In any written or copyrightable 
material furnished or delivered under tha 
contract without a license as provided for in 
subparagraph (1X11) hereof, or without the 
consent of the copyright owner, unless it ob¬ 
tains specific written approval of the con¬ 
tracting officer for the inclusion of such 
copyrighted material. 
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§9-9*202-4 Procedures (Government- 
owned facilities). 


(a) General It is essential that DOE 
maintain continuity in its programs 
which are implemented by contracts 
for the operation of Government 
owned facilities. Contract data first 
produced or specifically used in the 
performance of such contracts must be 
considered as integral to and remain¬ 
ing with the facility or plant after ter¬ 
mination of such contracts and thus 
available to DOE and Its future con¬ 
tractors for the continued use of the 
facilities or plant. However, it is recog¬ 
nized that these contracts by their 
nature cannot always be subject to one 
set of prescribed contract provisions 
which will always apply. Accordingly, 
the Rights in Technical Data—Facility 
clause set forth in paragraph (c)(2) 
below is to be used as a basic or mini¬ 
mal clause which may be modified or 
expanded with the concurrence of 
patent counsel to meet particular con¬ 
tract situations. 

(b) Subcontracting. Unless otherwise 
directed by the contracting officer, the 
contractor shall follow the policy and 
procedures of § 9-9.202-1, 2 and 3 
above and shall employ the provisions 
of the Additional Technical Data Re¬ 
quirements clause of § 9-9.202-3(c) and 
the Rights in Technical Data clause of 
§9-9.202-3(e)(2) where appropriate 
except in subcontracts for the design 
of special production plants or facili¬ 
ties or specially designed equipment 
for such facilities or plants in which 
instances contractors shall Include the 
provisions of the Rights In Technical 
Data-Facility clause of § 9-9.202- 
4(c)(2). 

(c) Rights in technical data—facili¬ 
ty- (1) Whenever a contract has as a 
purpose the operation of a Govern¬ 


ment-owned research or production fa¬ 
cility, the clause set forth in (2) below 
shall normally be Included In the con¬ 
tract. Inasmuch as this clause secures 
to the Government ownership, access 
and, if requested, delivery of all 
technical data first produced In the 
performance of the contract and 
access to and delivery of technical 
data first produced in the perfor¬ 
mance of the contract and access to 
and delivery of technical data which 
^ specifically used in the perfor- 
mance of the contract, there is no 
need to include the Additional Techni- 
^ 0 ^^) Requirements clause of §9- 

<2) Rights in technical data clause- 
facility. 


Rights in Technical Data—Facility 

JV Definitions. (D -Technical data" 
f t** 15 recorded information, regardless of 
J[P . or , characteristic, of a scientific or 
nrileal nature. It may, for example, docu- 
t., ^. r ^ earc h, experimental, developmen- 
de J non ®trat4on, or engineering work 
Drn”; usable or used to define a design or 
wess or to procure, produce, support. 


maintain, or operate material. The data 
may be graphic or pictorial delineations In 
media such as drawings or photographs, 
text in specifications or related performance 
or design type documents, or computer soft¬ 
ware (including computer programs, com¬ 
puter software data bases and computer 
software documentation). Examples of tech¬ 
nical data include research and engineering 
data, engineering drawings and associated 
lists, specifications, standards, process 
sheets, manuals, technical reports, catalog 
item identification and related information. 
Technical data as used herein does not in¬ 
clude financial reports, cost analyses and 
other information incidental to contract ad¬ 
ministration. 

(2) "Proprietary data” means technical 
data which embody trade secrets developed 
at private expense, such as design proce¬ 
dures or techniques, chemical composition 
of materials, or manufacturing methods, 
processes, or treatments. Including minor 
modifications thereof, provided that such 
data: 

(i) Are not generally known or available 
from other sources without obUgation con¬ 
cerning their confidentiality; 

(II) Have not been made available by the 
owner to others without obligation concern¬ 
ing their confidentiality; and 

(lii) Are not already available to the Gov¬ 
ernment without obligation concerning 
their confidentiality. 

(3) "Unlimited rights" means rights to 
use, duplicate, or disclose technical data, in 
whole or In part, tn any manner and for any 
purpose whatsoever, and to permit others to 
do so. 

(b) Allocation of rights. (1) The Govern¬ 
ment shall have: 

(i) Ownership in all technical data first 
produced tn the performance of the con¬ 
tract, 

(ii) The right to inspect technical data 
first produced or specifically used in the 
performance of the contract at all reason¬ 
able times (for which inspection the proper 
facilities shall be afforded DOE by the con¬ 
tractor and its subcontractors), 

(III) The Right to have all technical data 
first produced or specifically used in the 
performance of the contract delivered to 
the Government or otherwise disposed of by 
the contractor, either as the contracting of¬ 
ficer may from time to time direct durtng 
the progress of the work or In any event as 
the contracting officer shall direct upon 
completion or termination of this contract, 
provided, that nothing contained In this 
paragraph shall require the contractor to 
actually deliver any technical data the deliv¬ 
ery of which is excused by this Rights in 
Technical Data clause, 

(iv) Unlimited rights in technical data spe¬ 
cifically used In the performance of this 
contract except technical data pertaining to 
items of standard commercial design; the 
contractor agrees to leave a copy of such 
technical data at the facility or plant to 
which such data relate, and to make avail¬ 
able for access or to deliver to the Govern¬ 
ment such data upon request by the con¬ 
tracting officer; provided, that if such data 
are proprietary, the rights of the Govern¬ 
ment In such data shall be governed solely 
by the provisions of optional paragraph <e) 
hereof—"Limited Rights in Proprietary 
Data." 

(v) The right to remove, cancel, correct or 
ignore any marking not authorized by the 
terms of this contract on any technical data 
furnished hereunder if. In response to a 


written Inquiry by DOE concerning the pro¬ 
priety of the markings, the contractor falls 
to respond thereto within 60 days or fails to 
substantiate the propriety of the markings. 
In either case DOE will notify the contrac¬ 
tor of the action taken. 

(2) The contractor shall have: 

(1) The right to withhold its proprietary 
data in accordance with the provisions of 
this clause; and 

(11) The right to use for Its private pur¬ 
poses. subject to patent, security, or other 
provisions of this contract, technical data it 
first produces in the performance of this 
contract, provided the data requirements of 
this contract have been met as of the date 
of the private use such data. The contractor 
agrees that to the extent it receives or is 
given access to proprietary data or other 
technical, business, or financial data In the 
form of recorded information from DOE or 
a DOE contractor or subcontractor, the con¬ 
tractor shall treat such data In accordance 
with any restrictive legend container there¬ 
on. unless use Is specifically authorized by 
prior written approval of the contracting of¬ 
ficer. 

(3) Nothing contained in this clause shall 
imply a license to the Government under 
any patent or be construed as affecting the 
scope of any licenses or other rights other¬ 
wise granted to the Government under any 
patent. 

(c) Copyrighted material (1) The contrac¬ 
tor shall not. without prior written authori¬ 
zation of the contracting officer, establish a 
claim to statutory copyright in any techni¬ 
cal data first produced in the performance 
of this contract. To the extent such authori¬ 
zation is granted, the Government reserves 
for itself and others acting on Its behalf a 
royalty-free, nonexclusive. Irrevocable, 
world wide license for Governmental pur¬ 
poses to publish, distribute, translate, dupli¬ 
cate. exhibit, and perform any such data 
copyrighted by the contractor. 

(2) The contractor agrees not to include In 
the technical data delivered under the con¬ 
tract any material copyrighted by the con¬ 
tractor and not to knowingly Include any 
material copyrighed by others without first 
granting or obtaining at no cost a license 
therein for the benefit of the Government 
of the same scope as set forth in paragraph 
(cXl) above. If the contractor believes that 
such coprighted material for which the li¬ 
cense cannot be obtained must be included 
in the technical data to be delivered, rather 
than merely lncorperated therein by refer¬ 
ence, the contractor shall obtain the written 
authorization cf the contracting officer to 
Include such material in the technical data 
prior to its delivery. 

(d) Subcontracting. (1) Unless otherwise 
directed by the contracting officer, the con¬ 
tractor agrees to use in subcontracts having 
as a purpose the conduct of research devel¬ 
opment, and demonstration work or in sub¬ 
contracts for supplies, the contract clause 
provision in 41 CFK 9-9.202-3(0 and 41 
CFR 9-9.202-3(eX2) in acco rdanc e with the 
policy and procedures of 41 CFR 9-9.202- 1, 
2. and 3. 

(2) It is the responsibility of the contrac¬ 
tor to obtain from its subcontractors techni¬ 
cal data and rights therein, on behalf of the 
Government, neccess&ry to fulfill the con¬ 
tractor's obligations to the Government 
with respect to such data. In the event of re¬ 
fusal by a subcontractor to accept a clause 
affording the Government such rights, the 
contractor shall: 

(1) Promptly submit written notice to the 
contracting officer setting forth reasons for 
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the subcontractor refusal and other perti¬ 
nent information which may expedite dispo¬ 
sition of the matter; and 

<il) Not proceed with the subcontract 
without the written authorization of the 
contracting officer. 

(d) Optional clause—limited rights 
in proprietary data. In contracts 
where it is determined that delivery of 
proprietary data is necessary with 
limited rights in the Government, the 
Rights in Technical Data clause of 
this section shall be supplemented by 
the additional paragraph (e) set forth 
below. Paragraph (e) provides that 
technical data may be specified in the 
contract as being excluded from the 
delivery requirements thereof. Alter¬ 
natively, paragraph (e) may be limited 
or made applicable to only those 
classes of proprietary data determined 
as being necessary for delivery with 
limited rights. In addition, when fur¬ 
nishing proprietary data with the 
limited rights legend, subparagraphs 
(a), (b), and (c) thereunder may be 
modified as follows. When proprietary 
data is to be furnished only for evalua¬ 
tion, subparagraph (a) of the limited 
rights legend shall be used, and sub- 
paragraphs (b) and (c), if otherwise in¬ 
applicable, may be deleted. When 
there is a programmatic requirement 
that proprietary data be disclosed to 
other DOE contractors only for infor¬ 
mation or use in connection with work 
performed under their contracts, sub- 
paragraph (b) of the limited rights 
legend shall be used, and subpara¬ 
graphs (a) and (c) may be deleted if 
otherwise inapplicable. In either of 
the foregoing examples, the contrator 
may. if he can show the possibility of 
a conflict of interest because of disclo¬ 
sure of such data to certain contrac¬ 
tors, or evaluators, exclude contractors 
or evaluators from subparagraphs (a) 
or (b). If the data is required solely for 
emergency repair or overhaul, subpar¬ 
agraph (c) of the limited rights legend 
shall be retained, and subparagraphs 
(a) and (b). may unless otherwise ap¬ 
plicable, be deleted. In the event that 
it is determined that all of the subpar¬ 
agraphs (a), (b), and (c) of the limited 
rights legend are to be deleted, the 
word “none" shall be inserted in the 
legend after the colon (:) 

<e) Limited rights in proprietary data. 
Except as may be otherwise specified in this 
contract as technical data which are not 
subject to this paragraph, the contractor 
agrees to and does hereby grant to the Gov¬ 
ernment an irrevocable, nonexclusive paid- 
up license and right to use by or for the 
Government any proprietary data of the 
contractor specifically used in the perfor¬ 
mance of this contract; provided, however, 
that to the extent that any proprietary data 
when furnished or delivered is specifically 
identified by the contractor at the time of 
initial delivery to the Government or a rep¬ 
resentative of the Government, such data 
shall not be used within or outside the Gov¬ 
ernment except as provided in the "Limited 
Rights Legend" set forth below. All such 


proprietary data shall be marked with the 
following "Limited Rights Legend": 

Limited Rights Legend 

This "proprietary data," furnished under 

Contract No. - with the U.S. Deprart- 

ment of Energy (and purchase order No. 

- If applicable) may be duplicated and 

used by the Government with the express 
limitations that the "proprietary data” may 
not be disclosed outside of the Government 
or be used for purposes of manufacture 
without prior permission of the contractor, 
except that further disclosure or use may be 
made solely for the following purposes: 

(a) This "proprietary data" may be dis¬ 
closed for evaluation purposes under the re¬ 
striction that the "proprietary data” be re¬ 
tained in confidence and not be further dis¬ 
closed; 

(b) This "proprietary data" may be dis¬ 
closed to other contractors participating in 
the Government's program of which this 
contract is a part for information or use in 
connection with the work performed under 
their contracts and under the restriction 
that the "proprietary data" be retained In 
confidence and not be fu#her disclosed; or 

(c) This "proprietary data” may be used 
by the Government or others on its behalf 
for emergency repair or overhaul work 
imder the restriction that the "proprietary 
data” be retained in confidence and not be 
further disclosed. 

This legend shall be marked on any repro¬ 
duction of this data in whole or in part. 

§ 9-9.202-5 Negotiations and deviations. 

Contracting officers shall contact 
the field patent counsel assisting their 
procuring activity, or the Assistant 
General Counsel for Patents, for assis¬ 
tance to the contracting officer in se¬ 
lecting, negotiating, or approving ap¬ 
propriate data and copyright clauses 
in accordance with the procedures as 
set forth in § 9-9.107-4(k). In particu¬ 
lar. advice of patent counsel should be 
obtained regarding the appropriate¬ 
ness or modification of optional para¬ 
graphs (g) and (h) of the Rights in 
Technical Data (long form) clause, the 
exclusion of specific items of propri¬ 
etary data from paragraph (f) in said 
clause, and the exclusion of the Addi¬ 
tional Technical Data Requirements 
clause of § 9-9.202-3(c). 

PART 9-10—BONDS AND INSURANCE 

Sec. 

9-10.000 Scope. 

Subport 9-10.1—Rond* 

9-10.102 Definitions 
9-10.102-50 Fidelity bonds. 

9-10.103 Bid guarantees. 

9-10.103-1 Policy on use. 

9-10.104 Performance bonds. 

9-10.104-2 Other than construction con¬ 
tracts. 

9-10.105 Payment bonds. 

9-10.105-2 Other than construction con¬ 
tracts. 

9-10.109 Execution and administration of 
bonds. 

9-10.150 Fidelity bonds. 

Subpart 9-10.2—Suratias on Bonds 

9-10.250 Corporate co-sureties. 


Sec. 

9-10.251 Partnerships as sureties. 

9-10.252 Substitution or replacement of a 
surety. 

Subpart 9-10.3—Intvranc* 

9-10.350 Contract article. 

Subpart 9-10.50—indemnification of DOE Contractor! 

9-10.5000 Scope. 

9-10.5001 Applicability. 

9-10.5002 Definitions. 

9-10.5003 Statutory Indemnity—section 

170d of the Atomic Energy Act of 1954. 
as amended. 

9-10.5004 Authority of heads of procuring 
activities to negotiate statutory indem¬ 
nity agreements. 

9-10.5005 Substantial nuclear incident. 
9-10.5006 Statutory indemnity contract ar¬ 
ticle. 

9-10.5007 Contractual assurance. 
9-10.5008 "Representation” for use in sub¬ 
contracts and purchase orders of prime 
contractor holding statutory indemnity 
agreement. 

9-10.5009 Fees. 

9-10.5010 Financial protection require¬ 
ments. 

9-10.5011 General contract authority in¬ 
demnity. 

Authority: Title V, Department of Energy 
Organization Act (Pub. L. 95-91). Adminis¬ 
trative Procedures Act, as amended (5 U.S.C. 
551, et. seq. 

§ 9-10.000 Scope 

This part Implements and supple¬ 
ments the requirements on bonds and 
insurance set forth in FPR Part 1-10. 
Coverage relating to operating con¬ 
tractors is to be found in Subpart 9- 
50.10. 

Subpart 9-10.1—Bonds 
§9-10.102 Definitions. 

§ 9-10.102-56 Fidelity bonds. 

A blanket fidelity bond is a bond 
under which the obligor agrees to in¬ 
demnify an employer up to an amount 
stated In the bond for losses caused by 
dishonesty on the part of all employ¬ 
ees except those expressly excluded by 
written endorsement on the bond. A 
blanket position fidelity bond affords 
the employer such protection with re¬ 
spect to all positions except those ex¬ 
pressly excluded by written endorse¬ 
ment on the bond. An individual fidel¬ 
ity bond affords the employer such 
protection with respect to a named in¬ 
dividual, and a schedule fidelity bond 
protects the employer against the dis¬ 
honesty of any employee or employees 
included in a schedule of named indi¬ 
viduals. 

§ 9-10.103 Bid guarantees. 

, § 9-10.103-1 Policy on use. 

(a) In addition to the restriction on 
use of bid guarantees in FPR 1-10.103- 
1(a), a bid guarantee may be required 
only for lum sum or unit price con¬ 
tracts entered into as a result of 
formal advertising, and may not be re* 
qulred for negotiated contracts. 
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§5-10.104 Performance bonds. 

§0-10.104-2 Other than construction con¬ 
tract*. 

Situations In addition to those listed 
In FPK l-10.104-2(b) which may war¬ 
rant requiring a performance bond 
are: 

(a) Where doubt exists as to the fi¬ 
nancial or technical ability of all possi¬ 
ble suppliers. 

(b) Where the contractor's talent is 
overly concentrated in a few key per¬ 
sonnel whose illness or departure 
could seriously impair the contractor's 
ability to perform the proposed work. 

(c) Where other commitments of the 
contractor might delay performance. 

(d) Where performance of the pro¬ 
posed work might disrupt other oper¬ 
ations of the contractor and impair its 
overall efficiency. 

(e) Where the item being manufac¬ 
tured is a component for another arti¬ 
cle and is required by a particular date 
in order to avoid delay in delivery of 
the end product. 

§5-10.105 Payment bonds. 

§5-10.105-2 Other than construction con¬ 
tracts. 

Determinations that it is in the best 
interest of the Government to require 
payment bonds in connection with 
other than construction contracts may 
be made by the contracting officer on 
Individual procurements, subject to 
the approval of the head of the pro¬ 
curing activity. In the case of either 
advertised or negotiated procure¬ 
ments. whenever the contracting offi¬ 
cer has reason to believe that work 
under a proposed contract might be 
delayed because of the concern of sub¬ 
contractors or suppliers over the credit 
standing of a potential prime contrac¬ 
tor, the contracting officer should con¬ 
sider the advisability of requiring a 
payment bond. 

55-10.109 Execution and administration 
of bonds. 

(a) Bid bonds . Prior to award of a 
contract, the contracting officer shall 
obtain review of the bid bond fur¬ 
nished with the successful bid as to 
legal form and sufficiency and as to 
acceptability of the surety. Prior to 
award of a subcontract, the contract¬ 
ing officer shall review the bid bond 
jurnished with the successful bid as to 
legal form and sufficiency and as to 
acceptability of the surety and ade¬ 
quacy of the bond. 

(b) Performance and payment bonds. 
fhor to award of a contract, the con- 

uv °* ficer shall obtain review of 
uch bonds as to legal form and suffi- 
"; nc J and as to adequacy. Prior to 
ward of a construction subcontract, 
ine contracting officer shall obtain 
such bonds as to legal form 
sufficiency and as to acceptability 


of the surety and adequacy of the 
bond. 

5 9-10.150 Fidelity bond*. 

Fidelity bonds shall not be required 
in connection with fixed-price con¬ 
tracts. Under cost-reimbursement type 
contracts, as a general rule, fidelity 
bonds should not be recommended by 
contracting officers for approval even 
though under the terms of a particu¬ 
lar contract or subcontract losses nor¬ 
mally covered by such bonds might 
fall upon the Government. 

Subpart 9-10.2—Surstfss on bond* 

5 9-10.250 Corporate co-sureties. 

More than one corporate surety may 
be accepted as surety upon any recog¬ 
nizance, stipulation, bond or undertak¬ 
ing in connection with either construc¬ 
tion contracts or contracts other than 
construction contracts, provided that 
in no case will be liability of any such 
co-surety exceed the maximum penal 
sum in which the corporate surety is 
qualified to underwrite any one obliga¬ 
tion. On bonds covering contracts 
other than construction contracts, 
where the amount of the bond is 
greater than the underwriting limita¬ 
tion of the corporate surety, the latter 
may reinsure with a corporation on 
the acceptable list of corporate sure¬ 
ties having the required underwriting 
capacity. Reinsurance agreements are 
not acceptable in connection with con¬ 
struction contracts. Corporate co-sure¬ 
ties need not obligate themselves for 
the full amount of the bond. Each cor¬ 
porate surety may, by setting forth 
the limit of its liability in the bond as 
a definite and specified sum, limit 
such liability. The co-sureties must, 
however, bind themselves “jointly and 
severally" for the purpose of allowing 
a Joint action or actions against any or 
all of them. 

§ 9-10.251 Partnership* as sureties. 

A partnership or other unincorpor¬ 
ated association, as such, shall not be 
accepted as a surety. The individual 
members of the partnership or associ¬ 
ation may, of course, qualify as sure¬ 
ties, provided they meet the require¬ 
ments set forth in FPR 1-10.203. Indi¬ 
vidual members of a partnership or as¬ 
sociation shall not, however, be accept¬ 
able as sureties on bonds under which 
the partnership or association, or any 
co-partner or member thereof, is the 
principal obligor. 

$9-10.252 Substitution or replacement of 
a surety. 

In case of financial inadequacy, fail¬ 
ure or other disqualifying cause on the 
part of a surety under a bond, the con¬ 
tracting officer shall require the sub¬ 
stitution of a new surety satisfactory 
to him. 


Subpart 9-10.3—Inturtmcs 

$ 9-10.350 Contract article. 

The contract article pertaining to in¬ 
surance is set forth in $ 9-50.704-32. 

Subpart 9-10.50—IrwUmntflaatian ef DOC 
Cantmtars 

$9-10.5000 Scope. 

This subpart describes the estab¬ 
lished policies concerning va) Indemni¬ 
fication of DOE contractors against 
public liability for a nuclear incident 
arising out of or in connection with 
the contract activity and (b) Indemni¬ 
fication of DOE contractors against li¬ 
ability for nonnuclear arising out of or 
in connection with the contract activ¬ 
ity. 

$ 9-10.5001 Applicability. 

(a) With respect to indemnification 
against public liability for a nuclear 
incident, the pertinent policies and 
procedures set forth in this subpart 
shall be applicable In entering into in¬ 
demnity agreements with: 

(1) DOE contractors engaged in the 
operation of production or utilization 
facilities. 

(2) DOE contractors whose work en¬ 
tails the risk of public liability for a 
substantial nuclear incident. 

(b) With respect to indemnification 
against liability for nonnuclear risks, 
the pertinent policies and procedures 
set forth in this subpart shall not be 
applicable in entering into indemnity 
agreements with any DOE contrac¬ 
tors. 

$9-10.5002 Definitions. 

(a) The term "DOE contractor" 
means any DOE prime contractor, in¬ 
cluding any agency of the Federal 
Government with which DOE has en¬ 
tered into an interagency agreement. 

(b) The term "construction contrac¬ 
tor" means a DOE contractor who is 
constructing an installation for DOE 
which, when completed, will be a pro¬ 
duction or utilization facility. 

(c) The term "nuclear incident" 
means: (a) Any occurrence within the 
United States causing, within or out¬ 
side the United States, bodily injury, 
sickness, disease, or death, or loss of or 
damage to property, or loss of use of 
property, arising out of or resulting 
from the radioactive, toxic, explosive, 
or other hazardous properties of 
source, special nuclear, or by-product 
material, and (2) any such material, 
and (3) any such occurrence outside 
the United States if such occurrence 
involves a facility or device owned by, 
and used by or under contract with, 
the United States. 

(d) The term "person indemnified" 
means: (a) With respect to a nuclear 
Incident occurring within the United 
States, the person with whom an in¬ 
demnity agreement is executed and 
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any other person who may be liable 
for public liability; or (2) with respect 
to any nuclear incident occurring out¬ 
side the United States, the person 
with whom an indemnity agreement is 
executed and any other person who 
may be liable for public liability by 
reason of his activities under any con¬ 
tract with DOE or any project to 
which indemnification under the pro¬ 
visions of section 170d of the Atomic 
Energy Act of 1954. as amended, has 
been extended or under any subcon¬ 
tract, purchase order or other agree¬ 
ment, of any tier, under any such con¬ 
tract or project. 

(e) The term ‘'production facility ,, 
means: 

(1) Any nuclear reactor designed or 
used primarily for the formation of 
plutonium or uranium 233; or 

(2) Any facility designed or used for 
the separation of the isotopes of ura¬ 
nium or the isotopes of plutonium, 
except laboratory scale facilities de¬ 
signed or used for experimental or 
analytical purposes only; or 

(3) Any facility designed or used for 
the processing of irradiated materials 
containing special nuclear material, 
except laboratory scale facilities de¬ 
signed or used for experimental or 
analytical purposes only. 

(f) The term “public liability*' means 
any legal liability (including liability 
for loss of, or damage to, or loss of use 
of property which is located at the site 
of and used in connection with the 
contract activity) arising out of or re¬ 
sulting from a nuclear incident, 
except: (1) Claims under State or Fed¬ 
eral workmen’s compensation acts of 
employees of persons indemnified who 
are employed at the site of and in con¬ 
nection with the activity where the 
nuclear incident occurs and (2) claims 
arising out of an act of war. “Public li¬ 
ability" also includes damage to prop¬ 
erty of persons indemnified: Provided, 
that such property is covered under 
the terms of any financial protection 
that may be required, except property 
which is located at the site of and used 
in connection with the activity where 
the nuclear incident occurs. 

(g) The term “substantial nuclear in¬ 
cident r See § 9-10.5005. 

(h) The term “utilization facility" 
means any nuclear reactor other than 
one designed or used primarily for the 
formation of plutonium or U 233. 

(i) The term “nuclear reactor" 
means an apparatus, other than an 
atomic weapon, designed or used to 
sustain nuclear fission in a self-sup¬ 
porting chain reaction. 

§ 9-10.5003 Statutory indemnity—section 
170d of the Atomic Energy Act of 1954, 
as amended. 

Section 170(d) of the Atomic Energy 
Act of 1954, as amended, authorizes 
DOE “to enter into agreements of in¬ 
demnification with its contractors for 
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the construction or operation of pro¬ 
duction or utilization facilities or 
other activities under contracts for the 
benefit of the United States involving 
activities under the risk of public li¬ 
ability for a substantial nuclear inci¬ 
dent.'* Contractors identified in §9- 
10.5001(a) are eligible for such statu¬ 
tory indemnity. 

$9-10.5001 Authority of heads of procur¬ 
ing activities to negotiate statutory in¬ 
demnity agreements. 

(a) Heads of procuring activities are 
authorized to negotiate statutory in¬ 
demnity agreements with contractors 
identified in § 9-10.5001(aXl). 

(b) Pursuant to $ 9-10.5005, heads of 
procuring activities are authorized to 
enter into a statutory indemnity 
agreement whenever it has been deter¬ 
mined that a contractor in sub-para- 
graph (2) of §9-10.5001(&) is engaged 
in activities involving the risk of public 
liability for a substantial nuclear inci¬ 
dent. Such a determination may be 
based upon either the risk of liability 
for the occurrence of a substantial nu¬ 
clear incident in the course of perfor¬ 
mance of the contract work or the risk 
of liability for a substantial nuclear in¬ 
cident caused by a product delivered 
to or for DOE under the contract 
where such product is expected to be 
used in connection with a facility or 
device not covered by a statutory in¬ 
demnity agreement. If, pursuant to 
$9-10.5005, a head of a procuring ac¬ 
tivity determines that the maximum 
conceivable damage which could result 
from a nuclear incident arising in the 
course of a contractor’s activities falls 
between $1 million and $60 million, he 
shall submit the proposed indemnifi¬ 
cation with a recommendation, and all 
supporting data, to the head of the 
agency or designee for appropriate 
action. 

$9-10.5005 Substantial nuclear incident. 

With respect to subparagraph (2) of 
§ 9-10.5001(a), and pursuant to the 
provisions of §9-10.5004, a head of a 
procuring activity may be required to 
determine whether a contractor's ac¬ 
tivities involve the risk of public liabil¬ 
ity for a substantial nuclear incident 
and thus make the contractor eligible 
to obtain a statutory indemnity agree¬ 
ment from DOE. The determination 
by a head of a procuring activity shall 
be based on the following criteria: 

If, after a study of the maximum 
conceivable damage which can result 
from an incident arising out of or in 
connection with the contractor's ac¬ 
tivities, the head of a procuring activ¬ 
ity concludes that the maximum con¬ 
ceivable damage per incident to prop¬ 
erty and persons is $60 million or 
more, then the contractor may be 
found to be under a risk of public li¬ 
ability for & substantial nuclear inci¬ 
dent and the head of the procuring ac¬ 


tivity is authorized to execute a statu¬ 
tory indemnity agreement under such 
a contract. If such a study of the 
maximum conceivable damage indi- 
cates a figure of $1 million or less, the 
contractor should not be considered to 
have a risk of public liability for a sub¬ 
stantial nuclear incident and, there¬ 
fore, should not be made a party to a 
statutory Indemnity agreement. If the 
study indicates that the maximum 
conceivable damage falls between $1 
million and $60 million, the head of a 
procuring activity will submit the pro¬ 
posed indemnification of such contrac¬ 
tor to the head of the agency or desig¬ 
nee with a recommendation and all 
supporting data. 

The head of the agency or designee 
on such a recommendation, may take 
one of the following actions: 

(a) Determine that the contractor is 
under risk of public liability for a sub¬ 
stantial nuclear incident and that the 
contractor should be extended a statu¬ 
tory indemnity agreement. 

(b) Determine that the contractor 
should not be extended a statutory in¬ 
demnity. In this case the head of the 
agency or designee may authorize the 
head of & procuring activity to autho¬ 
rize the contractor to purchase nucle¬ 
ar liability insurance or to offer the 
contractor a general authority indem¬ 
nity agreement. 

$ 9-10.5006 Statutory indemnity contract 
article. 

The contract article contained in $ 9- 
50.704-6 shall be Incorporated in all 
contracts in which a statutory indem¬ 
nity agreement is to be included upon 
a determination that the contractor is 
under risk of public liability for the 
occurrence of a substantial nuclear in¬ 
cident in the course of performance of 
the contract work. The contract arti¬ 
cle contained in 9-50.704-7 shall be in¬ 
corporated in all contracts in which a 
statutory indemnity agreement is to 
be included upon a determination that 
the contractor is under risk of public 
liability only for a substantial nuclear 
incident caused by a product delivered 
to or for DOE under the contract 
where such product is expected to be 
used in connection with a facility or 
device not covered by a statutory in¬ 
demnity agreement. 

§ 9-10.5007 Contractual assurance. 

Heads of procuring activities are au¬ 
thorized to include In all contracts for: 

(a) Architect-engineer services in 
connection with the construction of a 
production or utilization facility; 

(b) The supply of component parts 
(Including construction contracts 
where the work does not entail the 
risk of occurrence of a substantial nu¬ 
clear incident) for a production or uti¬ 
lization facility; and 

(c) The supply of equipment or ser¬ 
vices which would be a part of, or con- 
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tribute to. or be used to connection 
with the construction or operation of 
a production or utilization facility, as¬ 
surances that DOE will enter into a 
statutory indemnity agreement with 
the contractor who will operate a fa¬ 
cility on its completion. Assurances 
will be given, however, only to those 
contractors and suppliers who might 
be held liable in connection with a 
substantial nuclear incident occurring 
after completion of the facility. The 
form of contractual assurance which 
shall be utilized is contained in §9- 
50.704-8. 


§9-10.5008 “Representation” for use in 
subcontracts and purchase orders of 
prime contractor holding statutory in¬ 
demnity agreement 

A DOE contractor with whom a stat¬ 
utory indemnty agreement has been 
executed in the form contained in § 9- 
50.704-6 may include in any of its sub¬ 
contracts and purchase orders a repre¬ 
sentation that the work under the 
prime contract is covered by a statu¬ 
tory Indemnity agreement with DOE 
and that this indemnity covers all per¬ 
sons who may be liable for public li¬ 
ability for any nuclear incident arising 
out of or in connection with the activ¬ 
ity under the prime contract. A sug¬ 
gested form of ‘•representation” fol¬ 
lows: 


The contractor represents that there is in¬ 
cluded In Its prime contract with DOE an In¬ 
demnity agreement, entered into by DOE 
under the authority of Section 170 of the 
Atomic Energy Act of 1954, as amended by 
Public Law 85-256 (the “Price-Anderson 
Act"), a copy of which may be obtained 
from the contractor [is attached hereto]; 
that, under said agreement, DOE has agreed 
to indemnify the contractor and other per- 
•oni Indemnified, including the subcontrac¬ 
tor, against claims for public liability (as de¬ 
fined in aaid Act) arising out of or in con¬ 
nection with the contractual activity; that 
the Indemnity applies to covered nuclear in- 
cidents which (i) take place at a “contract 
location'’ (which term, as defined in the in¬ 
demnity agreement, does not include the lo¬ 
cation of the subcontractor's plant and fa¬ 
culties); or (ii) arise out of or In the course 
oi transportation of source, special nuclear 
or by-product material to or from a “con- 
ract location”; or fill) involve items pro- 
uced or delivered under the prime con¬ 
tract- The obligation of DOE to indemnify 
? ,u “J ec f to the conditions stated in the in- 
aemnity agreement. 

_ tl ~2 E i wfl l not approve the inclusion. In the 
subcontracts and purchase orders of an ta- 
tin" 111 l led prime contractor, of any provi- 
« J 1 * bereb 7 tbe prime contractor indemnl- 
rvMKi. w ^bcontractor or supplier against 
P blic liability for a nuclear incident be¬ 
cause any such liability will be covered by 

nrL 8tatutory Inde nmity agreement of the 
Prime contractor. 


5 9-10.5009 Fees. 

* ees ^ charged a DOE con¬ 
tractor for a statutory indemnity 

agreement. 
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$9-10.5010 Financial protection require¬ 
ments. 

(a) DOE contractors with whom 
statutory indemnity agreements under 
the authority of section 170d of the 
Atomic Energy Act of 1954 are execut¬ 
ed will not normally be required or 
permitted to furnish financial protec¬ 
tion by purchase of insurance to cover 
public liability for nuclear incidents, 
except (1) that DOE contractors now 
covered by insurance against such li¬ 
ability, with the approval of the DOE 
may continue to carry such insurance, 
and (2) with the approval of the Con¬ 
troller. contractors engaged in the op¬ 
eration of DOE facilities may be re¬ 
quired or permitted to furnish finan¬ 
cial protection in an amount not to 
exceed $1 million. 

(b) If nuclear liability insurance is 
carried by a contractor who is a DOE 
licensee, DOE will pay an equitable 
portion of the insurance premium 
under its contract (or would include 
such an item in the calculation of a 
fixed price), but normally a statutory 
indemnity agreement would not be 
granted under the contract. 

$9-10.5011 General contract authority in¬ 
demnity. 

(a) DOE has general contract au¬ 
thority to enter into indemnity agree¬ 
ments with its contractors. Under such 
authority a certain measure of protec¬ 
tion is extended to the DOE Contrac¬ 
tor against risk of liability, but the as¬ 
sumption of liability by DOE will be 
expressly subject to the availability of 
appropriated funds. Prior to enact¬ 
ment of section 170 of the Atomic 
Energy Act of 1954, as amended, this 
authority was exercised in a number 
of AEC contracts and this type of in¬ 
demnification remains in some DOE 
contracts. 

(b) It is the policy of DOS, subse¬ 
quent to the enactment of section 170, 
to restrict indemnity agreements with 
DOE contractors, with respect to pro¬ 
tection against public liability for a 
nuclear incident, to the statutory in¬ 
demnity provided under section 170. 
However, it is recognized that circum¬ 
stances may exist under which a DOE 
contractor may be exposed to a risk of 
public liability for a nuclear occur¬ 
rence which would not be covered by 
the statutory indemnity. 

(c) While it is normally DOE policy 
to require its contractors to obtain in¬ 
surance coverage against public liabil¬ 
ity for nonnuclear risks, there may be 
circumstances in which a contractual 
indemnity may be warranted to pro¬ 
tect a DOE contractor against liability 
for uninsured nonnuclear risks. 

(d) If circumstances as mentioned in 
paragraph (b) or (c) of this section do 
arise, it shall be the responsibility of 
the heads of the procuring activities to 
submit to the head of the agency or 
designee for his review and decision all 


pertinent Information concerning the 
need for or desirability of providing a 
general authority indemnity to a DOE 
contractor. 

(e) Where the Indemnified risk is 
nonnuclear, the amount of general au¬ 
thority indemnity extended to arfixed- 
price contractor should normally have 
a maximum obligation equivalent to 
the amount of insurance that the con¬ 
tractor usually carries to cover such 
risks in his other commercial oper¬ 
ations, or if the risk involved is dis¬ 
similar to those normally encountered 
by the contractor, the amount that it 
otherwise would have reasonably pro¬ 
cured to insure this contract risk. 

(f) In the event that a DOE contrac¬ 
tor has been extended both a statu¬ 
tory indemnity and a general author¬ 
ity indemnity, the general authority 
indemnity will not apply to the extent 
that the statutory indemnity applies. 

(g) The provisions of this subsection 
do not restrict or affect the policy of 
DOE to pay its cost-reimbursement 
type contractors for the allowable host 
of losses and expenses incurred in the 
performance of the contract work, 
within maximum amount of the con¬ 
tract obligation. 

PART 9-12—LABOR 

Sec. 

9-12.000 Scope of part. 

Smbpmt 9-12.1—Soak Ut»r Folk**.. 

9-12.100 General. 

Sobport 9-12.1—Equol Opportunity in Employment 

9-12.800 Scope of subpart. 

9-12.805 Administration. 

9-12.805-1 Duties of the agency. 

9-12.805-51 Pre-award requirements—Non¬ 
exempt contracts and subcontract*. 
9-12.805-53 Referral 11*t. 

9-12.810 Affirmative action compliance 
program* (AACP). 

Authority: Title V. Department of Energy 
Organisation Act (Pub. X*. 95-91), Adminis¬ 
trative Procedure* Act. as amended (5 U.S.C. 
551, et. seq.) 

§ 9-12.000 Scope of part 

(a) This part implements and supple¬ 
ments FPR Part 1-12. 

(b) The DOE provisions pertaining 
to operating and other onsite contrac¬ 
tors’ procurement are in subpart 9- 
50.12. 

Subpart 9-12.1—Botk Labor Polidti 
$9-12.100 General. 

(a) Except as provided herein, con¬ 
tracting officers shall, in appropriate 
circumstances, follow the guidance in 
FPR Subpart 1-12.1. Contracting offi¬ 
cers shall apply the principles and 
policies set forth in $9-50.1201 and 
§9-50.1210 through $9-50.1213 adapt¬ 
ing FPR 1-12.101 to certain cost-type 
construction and architect-engineer 
contracts and such other contracts to 
which these principles and policies are 
deemed appropriate and which may be 
applied pursuant to the provisions of 
such contracts. 
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Subpart 9-12.8—Equal Opportunity In 
Employment 

§ 9-12.800 Scope of subpart 

This subpart implements FPR Sub¬ 
part 1-12.8. It applies to all DOE con¬ 
tracts including construction. 

§ 9-12.805 Administration. 

§ 9-12.805-1 Duties of the agency. 

(a) The Director, Office of Equal 
Opportunity, is the DOE Contract 
Compliance Officer. The Contract 
Compliance Officer has designated a 
Deputy Contract Compliance Officer 
for privately-owned facilities of Feder¬ 
al contractors assigned to DOE by the 
Department of Labor, and has desig¬ 
nated heads of procuring activities as 
deputy contract compliance officers 
for all existing and prospective DOS 
contractors, including construction 
contractors, performing work at Gov¬ 
ernment -owned or -supported facili¬ 
ties and sites. 

(b) The Director, Office of Contrac¬ 
tor Industrial Relations, develops poli¬ 
cies, standards, guides, and procedures 
to assure compliance with DOE EEO 
policy and program objectives. Execu¬ 
tive Orders dealing with equal employ¬ 
ment opportunity, and rules and regu¬ 
lations promulgated thereunder as 
they relate to DOE contracts and con¬ 
struction projects. The Office of Con¬ 
tractor Industrial Relations provides 
assistance to all contracting officers in 
obtaining pre-award evaluations from 
compliance agencies for prospective 
prime contracts and subcontracts. 

§ 9-12.805-51 Pre-award requirement*— 
nonexempt contracts and 8ubcontract*. 

(a) Nonconstruction contracts. Prior 
to the award of a nonconstruction, 
nonexempt contract of $1 million or 
more, the contracting officer shall de¬ 
termine that, as outlined in FPR 1- 
12.805-5(d), the prime contractor and 
each of its known first-tier subcontrac¬ 
tors which will be awarded subcon¬ 
tracts of $1 million or more are in 
compliance with the equal opportuni¬ 
ty clause pursuant to 41 CFR 60-1. In 
the event that the prospective contrac¬ 
tor or subcontractor has not held a 
previous contract containing the equal 
opportunity clause the contracting of¬ 
ficer shall determine that the prospec¬ 
tive contractor appears able to con¬ 
form to the requirements of the EEO 
clause. The contracting officer shall 
request the Director, Office of Con¬ 
tractor Industrial Relations to make 
this determination, which is required 
by FPR 1-12.805.5. 

(b) Construction contracts. (1) Con¬ 
struction contracts, including cost- 
sharing contracts, are subject to 
Office Federal Contract Compliance 
Programs (OFCCP) orders applicable 
in particular areas. 

(1) When a proposed nonexempt 
Federal or Federally assisted construc¬ 


tion contract is within a geographic 
area where construction is subject to 
the provisions of Federal EEO Bid 
Conditions Part I or Part II, the solici¬ 
tation shall contain those bid condi¬ 
tions. The contracting officer shall in¬ 
clude in such solicitation a statement 
that "the offeror shall adhere to the 
affirmative action plan (bid condi¬ 
tions) set forth in this solicitation." 

(ID Lists of areas for which OFCCP 
has designated specific affirmative 
action requirements are available 
through the Office of Contractor In¬ 
dustrial Relations. Contracting offi¬ 
cers should assure that this list and 
oopies of pertinent orders are made 
available to all concerned DOE pro¬ 
curement officers and to DOE contrac¬ 
tors and construction subcontractors 
for work to be performed in the speci¬ 
fied geographical areas. 

(2) Other nonexempt construction 
tontracts, (i) When a proposed nonex¬ 
empt Federal of Federally assisted 
construction contract is not in a "plan 
area" and is in the amount of $10,000 
or more, offerors must agree to 
comply with the equal opportunity 
clause. 

(ii) When proposed nonexempt con¬ 
tracts of $1,000,000 or over are not in 
plan areas and have not been designat¬ 
ed as high Impact, offerors also must 
submit to the contracting officer de¬ 
tails regarding specific affirmative 
steps to be taken by the offeror in con¬ 
nection with all work under the con¬ 
tract. Such details shall include esti¬ 
mates of the percentage of minority 
group persons expected to be em¬ 
ployed in each craft involved in the 
performance of the contract work. All 
solicitations for construction contracts 
shall reference the affirmative action 
requirements and the offeror’s obliga¬ 
tion to make good faith efforts to 
employ women in craft positions. 

(iii) Pursuant to the Office of Feder¬ 
al Contract Compliance Programs 
(OFCCP), order dated August 30, 1976, 
agencies shall develop "Special Bid 
Conditions" for use on high impact 
projects.in non-plan areas. These spe¬ 
cial bid conditions will include manda¬ 
tory goals and timetables for the utili¬ 
sation of minorities. The Office of 
Contractor Industrial Relations using 
the criteria issued by OFCCP will de¬ 
termine those projects that are "high 
impact." The contracting office is re¬ 
sponsible for compliance with policies 
and procedures contained in the 
OFCCP "Construction Compliance 
Program Operations Manual." Lan¬ 
guage for inclusion in solicitation or 
oontracts contained in the manual 
may be modified provided all of the re¬ 
quirements are retained. The contract¬ 
ing office shall delvelop the goals and 
timetables and Bhall confer with the 
appropriate OFCCP regional office. 
The Office of Contractor Industrial 
Relations will provide assistance as 


necessary, when requested. Special bid 
conditions win be submitted by the 
contracting office to the appropriate 
OFCCP Regional Office for approval 
unless otherwise directed by the 
Office of Contractor Industrial Rela- 
tions. When special bid conditions are 
applicable, adequate presolicitation 
lead time should be allowed for sub. 
mission of the special bid conditions to 
OFCCP national and regional offices. 

(3) Failure to submit an unqualified 
bid or proposal Attempt to limit in 
any major respect the equal opportu¬ 
nity requirements included in an invi¬ 
tation for bid or request for proposal 
for a construction contract shall con¬ 
stitute grounds for a determination 
that the offeror does not qualify as a 
responsible offeror and for rejection of 
the bid or proposal. 

§ 9-12.805-53 Referral list 

The Office of Federal Contract 
Compliance Programs (OFCCP) main¬ 
tains a list of firms for which special 
attention is required before entering 
into contracts. The senior procure¬ 
ment official. Headquarters, or desig¬ 
nee is responsible for the maintenance 
and distribution of such lists and will 
provide updated copies to contracting 
officers. 

f 9 12.810 Affirmative action compliaBce 
programs (AACP). 

(a) Whenever a nonexempt, noncon¬ 
struction contractor has 50 or more 
employees and a contract of $50,000 or 
more, or a nonexempt construction 
contractor has a regular work force of 
50 or more and the contract is in the 
amount of $50,000 or more, the con¬ 
tractor shall develop a written affir¬ 
mative action compliance program for 
each of its establishments, unless the 
contract is exempt as per FPR 1- 
12.804. Each prime contractor and sub¬ 
contractor shall require each subcon¬ 
tractor who has 50 or more employees 
and a subcontractor of $50,000 or more 
to develop a written AACP for each of 
its establishments, unless the subcon¬ 
tract Is exempt as per FPR 1-12.804. 
Elements of a sati sfactory AACP srt 
outlined in 41 CFR 60-2. 

(b) Within 120 days from the start of 
the contract or subcontract, each con¬ 
tractor or subcontractor shall main¬ 
tain a copy of separate AACPs for 
each establishment at each local office 
responsible for personnel matters of 
such establishment. An AACP shall 
become part of the human resource 
and development plans for each new 
establishment and be made available 
prior to the staffing of a new estab¬ 
lishment. Results of such program* 
shall be compiled periodically, as pre¬ 
scribed by DOE, but not less frequent¬ 
ly than annually, and the program 
shall be updated annually. This infor¬ 
mation shall be made available to rep¬ 
resentatives of the agency or Director, 
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Office of Federal Contract Compliance 
programs, upon request. 

PART 9-15—CONTRACT COST PRINCIPLES 
AND PROCEDURES 


9-15.000 Scope of Part. 

Subport 9-15.1—Applicability 

9-15.103 Cost-reimbursement research con¬ 
tracts with educational institutions. 

Subport 9-15.2— Contract* with Commercial 
Organization* 

9-15.205-3 Bidding costs. 

9-15.205-6 Compensation for personal ser¬ 
vices. 

9-15.205-16 Insurance and Indemnifica¬ 
tion. 

9-15.205-35 Research and development 

costs. 

9-15.205-41 Taxes. 

Subport 9-15.50—Cost Principles and 
Procedure* 


9-15.5000 Scope of subpart. 

9-15.5001 Definitions. 

9-15.5002 Responsibilities. 

9-15.5004 Reserved. 

9-15.5005 General Policy. 

9-15.5005-1 Actual cost basis. 

9-15.5005-2 Compensation through fee. 
9-15.5005-3 General basis for determina¬ 
tion of costs. 

9-15.5005-4 Cost determination based on 
audit. 


9-15.5005-5 Contractor’s system of ac¬ 
counting. 

9-15 5006 Advanced understandings on par¬ 
ticular cost items. 

9-15.5007 Direct and Indirect costs. 

9-15.5007-1 Explanation of direct costs and 
indirect costs. 

9-15.5007-2 Treatment of indirect costs. 

9-15.5007-3 Company general and adminis¬ 
trative expenses. 

9-15.5008 Negotiated fixed price contracts 
when costs incurred are a factor in de¬ 
termining the amount payable. 

9-15.5008-1 General policy. 

9-15.5008-2 Reserved. 

9-15.5008-3 Contractor’s cost accounting 
system. 


9-15.5009 Treatment of indirect costs. 
9-15.5009-1 Direct charging of costs. 
9-15.5009-2 Appropriate departmentaliza¬ 
tion. 

9-15.5009-3 Distribution of service depart- 
. C05 Ls to production departments. 
9-15.5009-4 Distribution of indirect costs 
departments to work done. 
9-15.5009-5 General and administrative ex¬ 
penses. 

9-15.5010 Application of basic principles to 
i_ir particular situations. 

5.5010-1 Consideration of costs con- 
imed to locations involved. 
j^.5010-2 PieldWork. 

Use °* Government-owned fa¬ 
cilities. 

9-15^oio-4 Contractor’s costs covering 
4 . 1 * 25 * **** equipment. 

15.5010-5 Overtime, shift, and holiday 
Premiums. 

9-i5 50io-6 Outside technical and profes- 

9-is <S? al consultant s- 

•5010-7 Preparatory and make-ready 

costs. 

tJHSM Severance pay. 

9-15 Precontr *Ct costs. 

9-15 ntnt reconversion costs. 

9-!5.50lO-li Depreciation. 


9-15.5010-12 (Reserved). 

9-15.5010-13 (Reserved). 

9-15.5010-14 Compensation for personal 
services. 

9-15.5010-15 Air travel. 

9-15.5010-16 Page charges in scientific 
Journals. 

9-15.5010-17 Special funds In the construc¬ 
tion industry. 

9-15.5010-18 Employee morale, health, 
welfare, and food service and dormitory 
costs. 

9-15.5010-19 Procurements or transfers 
from contractor-controlled sources by 
certain cost-type contractors. 
9-15.5010-20 Relocation costs. 

Authority: Title V. Department of Energy 
Organization Act (Pub. L. 95-91), Adminis¬ 
trative Procedures Act, as amended (5 U.S.C. 
551, et seq.) 

§ 9-15.000 Scope of part. 

The cost policy and the procedures 
for the determination and allowance 
of costs in connection with the negoti¬ 
ation and administration of DOE cost- 
reimbursement type contracts, except 
for research contracts with education¬ 
al institutions which are treated in 
FPR Subpart 1-15.3, are set forth in 
Subpart 9-15.50. Subpart 9-15.50 also 
contains guidelines for use, where ap¬ 
propriate, in the evaluation of costs in 
connection with certain negotiated 
fixed-price type contracts. 

Subport 9-15.1—Applicability 
§ 9-15.103 Cost reimbursement research 
contracts with educational institutions. 

(a) The cost principles in FPR Sub¬ 
part 1-15.3 shall be Incorporated by 
reference or attachment In cost-reim¬ 
bursement research contracts with 
educational institutions to which they 
are applicable. However, contracts 
with educational institutions for the 
operation of DOE-owned contractor- 
operated research laboratories are gov¬ 
erned by the principles in Subpart 9- 
15.50 and 9-50.704.13. 

(b) Overhead rates shall be deter¬ 
mined by after-the-fact audit, except 
as provided in paragraph (c) of this 
section. 

(c) Predetermined fixed overhead 
rates may be used in cost-type re¬ 
search and development contracts 
with educational institutions (Public 
Law 87-638). The use of such rates is 
permissive and not mandatory. In de¬ 
termining whether or not predeter¬ 
mined fixed overhead rates should be 
used in a particular contract, consider¬ 
ation should be given to the degree of 
stability shown In overhead rates and 
their bases over a period of years. All 
anticipated changes in the contractor’s 
volume and overhead shall be taken 
Into consideration. In establishing 
such predetermined overhead rates 
the following guidelines shall be used: 

(1) The contractor, as soon as possi¬ 
ble, but not later than three (3) 
months after the expiration of each 
fiscal year, shall submit to the con¬ 
tracting officer, a proposed predeter¬ 


mined overhead rate or rates for use 
during the contract year based on the 
contractor's actual cost experience 
during the immediately preceding 
fiscal year, together with supporting 
cost data. 

(2) Negotiation of predetemined 
fixed overhead rates shall be for a 
period of 1 year only and should gen¬ 
erally be based on an audit of the in¬ 
stitution's costs for the year immedi¬ 
ately preceding the year in which the 
rate is being negotiated. If this is not 
possible, an earlier audit may be used, 
but appropriate steps should be taken 
to identify and evaluate significant 
variations In costs incurred or bases 
used which may have a bearing on the 
reasonableness of the rate proposed by 
the contractor. (Audits by other Gov¬ 
ernment agencies may be itiiized.) In 
the case of small contracts ($100,000 
or less), an audit made at an earlier 
date is acceptable provided (i) there 
have been no significant changes in 
the contractor’s organization, and (ii) 
it Is reasonably apparent that having 
another audit made would result in 
little effect on the rate to be finally 
agreed upon. 

(3) Predetermined overhead rates 
shall not be used for operating con¬ 
tracts (see Subpart 9-15.50). 

(4) The use of predetermined fixed 
overhead rates in the following cir¬ 
cumstances must have the approval of 
the head of the procuring activity: 

(i) Where DOE-owned facilities and 
equipment exceed $1,000,000; 

(ii) Where estimated reimburseable 
costs for the contract are expected to 
exceed $1 million annually; 

(iii) Where there has been no recent 
audit of the overhead; or 

(lv) Where there have been frequent 
or wide fluctuations in overhead rates 
and their bases over a period of years. 

Subport 9-15.2—Contract* with Commercial 
Organisations 

§ 9-15.205-3 Bidding costs. 

The cost of preparing bids or propos¬ 
als shall include an amount for ab¬ 
sorption of their appropriate share of 
related indirect costs. A contractor’s 
bidding costs are allowable in accor¬ 
dance with FPR 1-15.205-3 up to a 
ceiling amount equal to the average 
annual bidding costs computed from 
the actual costs for the contractor's 
three most recent years. However, at 
the discretion of the contracting offi¬ 
cer, a ceiling amount in excess of the 
foregoing may be established when 
the contractor can demonstrate that 
the three year average annual bidding 
cost formula would produce a clearly 
Inequitable cost recovery. 

§ 9-15.205-6 Compensation for personal 
services. 

(f) Deferred compensation, (vili) The 
allowability of the cost of indemnifica¬ 
tion of the Pension Benefit Guaranty 
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Corporation (PBGC), pursuant to Sec¬ 
tion 4062 or 4064 of the Employee Re¬ 
tirement Income Security Act of 1974 
(ERISA), because of the termination 
of an employee deferred compensation 
plan will be considered on a case-by¬ 
case basis; providing that if insurance 
was required by the PBGC pursuant 
to Section 4023 of ERISA, it was so ob¬ 
tained, and the indemnification pay¬ 
ment is not recoverable thereunder. 
Consideration under the foregoing cir¬ 
cumstances will be primarily for the 
purpose of appraising the extent to 
which the indemnification payment is 
allocable to Government work; and If 
a beneficial or other equitable rela¬ 
tionship exists, the Government will 
participate, provisions of 1-15.205- 
16(a)(3) and l-15.205-16(b) notwith¬ 
standing, in the indemnification pay¬ 
ment to the extent of its fair share. 

§9-15.205-16 Insurance and indemnifica¬ 
tion. 

(c) Late premium payment charges 
related to employee deferred compen¬ 
sation plan insurance, incurred pursu¬ 
ant to Section 4007 or Section 4023 of 
the Employee Retirement Income Se¬ 
curity Act of 1974, are unallowable. 

§9-15.205-35 Research and development 
cost 

(d) A contractor’s costs of indepen¬ 
dent research are allowable in accor¬ 
dance with FPR l-15.205-35(d) pro¬ 
vided the research is also of benefit to 
the DOE program. 

(e) Costs of a contractor’s indepen¬ 
dent development are allowable in ac¬ 
cordance with FPR 1-15.205-35(0 pro¬ 
vided the development is also of bene¬ 
fit to the DOE program. 

(h) When the cost of the work in¬ 
volved in segregating the independent 
research and development costs which 
benefit the DOE program is dispropor¬ 
tionate to the amounts involved, an al¬ 
locable share of those costs may be al¬ 
lowed up to a maximum equal to 5% of 
the total cost of the contract, but not 
in excess of $50,000.00. 

§9-15.205-41 Taxes. 

(d) The cost of taxes on accumulated 
funding deficiencies of, or prohibited 
transactions involving, employee de¬ 
ferred compensation plans pursuant to 
Section 4971 or Section 4975 orthe In¬ 
ternal Revenue Code of 1954, as 
amended, respectively, is unallowable. 

Subport 9-15.50—Cost Principles and 
procadurat 

§ 9-15.5000 Scope of subparL 

(a) This subpart sets forth the gen¬ 
eral policy and principles for the de¬ 
termination of allowable costs which 
are applicable to the negotiation and 
administration of cost-type contracts. 
Contracting officers shall take action 
to make this subpart applicable to 


cost-type subcontracts by: (1) Direct¬ 
ing compliance by the prime contrac¬ 
tor if consistent with his currently ex¬ 
isting contract; or (2) conditioning 
future contracting approval of subcon¬ 
tracting procedures or subcontracts 
upon such compliance. 

(b) . This subpart also provides guid¬ 
ance for the evaluation of costs in ne¬ 
gotiated fixed-price contracts and sub¬ 
contracts where costs incurred are a 
factor in determining the amount pay¬ 
able. 

(c) The terms “reimbursement” and 
“reimbursable” are used interchange¬ 
ably in this subpart in relation to “al¬ 
lowable costs” as a matter of editorial 
convenience. No “reimbursement” is 
actually involved in those situations 
where the cost-type contractor makes 
payments for “allowable costs” from 
Government funds advanced to him 
by the DOE. 

§9-15.5001 Definitions. 

(a) “Cost-type contract” includes 
cost, cost sharing, cost plus-a-fixed-fee, 
cost plus award fee. and cost plus in¬ 
centive fee contracts. 

(b) “Cost-type subcontract” is a cost- 
type arrangement in any tier under a 
cost-type prime contract where all 
higher-tier arrangements are on a cost 
basis. 

(c) “Operating contract” is a cost- 
type contract for the operation of a 
Government-owned facility, such as a 
production facility or a research and 
development facility. 

(d) “Construction contract” is a con¬ 
tract for the construction, alteration, 
or repair of public buildings and public 
works. 

(e) “Architect-engineer contract” is a 
contract for architect-engineer ser¬ 
vices related to the construction, alter¬ 
ation, or repair of public buildings and 
public works. 

(1) “Off-site architect-engineer con¬ 
tract” is a contract where the design 
work is performed in the contractor’s 
central or branch office. 

(2) “On-site architect-engineer con¬ 
tract” is a contract where relatively 
complete staffing is required for the 
design work at an office other than a 
central or branch office of the con¬ 
tractor, and where a minimum of sup¬ 
port is required from the contractor’s 
central or branch office staff. The 
office where the design work is per¬ 
formed may be at the construction site 
or any other location. 

(f) “Supply contract” is a contract 
for supplies and services, other than 
operating, construction, architect-engi¬ 
neer. experimental, developmental, or 
research work and personal services. 

(g) “Research and development con¬ 
tract” is a contract for basic research 
(directed toward the increase of 
knowledge in science), applied re¬ 
search (involving the determination 
and expansion of the potentialities of 


new scientific discoveries or improve¬ 
ment in technology, materials, pro- 
cesses, methods, devices, and tech¬ 
niques including attempts to “advance 
the state of the art”) or development 
(the systematic use of scientific knowl¬ 
edge which is directed toward the pro- 
duction of, or improvements in, useful 
products to meet specific performance 
requirements, but exclusive of manu¬ 
facturing and production engineering), 

§ 9-15.5002 Responsibilities. 

(a) The Controller is responsible for 
developing and revising the policy and 
procedures for the determination of 
allowable costs, and for seeing that 
they are properly coordinated with 
the General Counsel, the senior pro¬ 
curement official. Headquarters and 
with other Divisions and Offices 
having joint interests. 

(b) The head of the procuring activ¬ 
ity is responsible for following the 
policy, principles and standards set 
forth herein in establishing the com¬ 
pensation provisions of contracts and 
subcontracts and for submission of de¬ 
viations for Headquarters consider¬ 
ation. 

§ 9-15.5003 Deviation. 

Deviations from the policy and prin¬ 
ciples set forth in this subpart shall 
not be made unless such action is au¬ 
thorized by the senior procurement of¬ 
ficial. Headquarters, after consultation 
with the Controller, General Counsel, 
and any other appropriate Headquar¬ 
ters office, on the basis of a written 
justification stating clearly the special 
circumstances involved. Where appro¬ 
priate. any approved deviation shall be 
reflected in the compensation provi* 
sions of the contract. 

§9-15.5004 [Reserved] 

§9-15.5005 General policy. 

The general policy of the DOE In 
connection with cost-type contracts 
and with cost-type subcontracts is as 
follows; 

§ 9-15.5005-1 Actual cost basis. 

(a) DOE reimburses its contractors 
for allowable costs actually incurred in 
the performance of their contracts in 
accordance with their terms. Such al¬ 
lowable costs are those provided for in 
the contract to the extent that they 
are necessary or incident and either di¬ 
rectly attributable or equitably alloca¬ 
ble to the work under the contract. 
This broad expression of the DOES 
reimbursement policy is further devel¬ 
oped and elaborated upon throughout 
this subpart. 

(bXl) DOE uses retrospective or 
after-the-fact determination, usually 
called the “actual cost basis.” to estao- 
lish the amount reimbursable to it* 
contractors for their allowable costs. 
This general policy precludes the use 
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of predetermined fixed-overhead per¬ 
centage rates except for provisional 
payment under paragraph (d) of this 
section. 

(2) It is recognized, however, that 
the total volume of work with a par¬ 
ticular contractor in some cases may 
be so small that computation of the 
actual indirect costs may not be justi¬ 
fied In such cases it may be adminis¬ 
tratively desirable to adopt some alter¬ 
native, such as a predetermined 
amount for indirect costs. However, a 
departure from the actual cost basis 
under a cost-type contract is consid¬ 
ered administratively undesirable if 
the amounts involved are significant, 
and the use of either a predetermined 
amount for indirect costs, except 
under the circumstances noted above, 
or other alternatives (such as a fixed 
billing rate for labor and overhead per 
direct labor hour) shall be submitted 
to Headquarters for approval. Any 
firm amount established for indirect 
costs, whether small or significant, 
and any other alternative, shall be 
supported by a well-considered conclu¬ 
sion that the firm amount or other al¬ 
ternative will result in approximately 
the same compensation for the costs 
concerned as would likely result from 
determination on the actual cost basis. 
The negotiation of predetermined 
fixed amounts, fixed billing rates, etc., 
shall be made on the basis of actual 
cost experience and satisfactory cost 
projections, and in accordance with 
the principles and standards set forth 
in this subpart Such amounts, rates, 
etc., will cover allowances only for al¬ 
lowable costs. 

(c) When firm compensation for any 
otherwise allowable cost is negotiated, 
the items of such cost covered by the 
fixed amount shall be set forth in the 
contract or appropriate appendices as 
unallowable with maximum clarity in 
order to distinguish between allowable 
costs subject to reimbursement and 
costs which are covered by the negoti¬ 
ated fixed amount, and hence ex¬ 
cluded from allowable cost in the case 
of the particular contract. 

(d) Provisional payments on account 
oi indirect costs incurred under the 
contract shall be provided for only 
wter review of the contractor’s system 
oi accounting, including items treated 

? rec ^ costs ®*ul methods of dis- 
tnouting them or on the basis of pre- 
ious audits or past experience with 
~) e , particular contractor. Based on 
cn a review, a provisional overhead 

or J rat *s shall be established 
* , g consideration the prior 
experience adjusted to elimi- 
te nonrecurring costs and to any 
hio W » CO ?? itions whlc h may be applica- 
shoiiv.* uture - Such rate or rates 
nr k! be applied to an appropriate base 
for com PUtaUon of the provi- 

P^ents. The elements of indi¬ 
cost and the base or bases used in 


computing provisional payments, shall 
not be construed as Indicating the ele¬ 
ments of expense to be distributed or 
the base or bases of distribution to be 
employed in the periodic determina¬ 
tion of actual overhead. The actual 
overhead shall be determined not less 
often than annually and the provision¬ 
al payments made shall be adjusted 
accordingly. Prior to final settlement 
of the entire contract the actual over¬ 
head so determined periodically shall 
be subject to appropriate subsequent 
adjustment including errors subse¬ 
quently becoming known. The amount 
of any adjustment shall promptly be 
paid or credited by the DOE to the 
contractor or by the contractor to the 
DOE as the review has determined. 

§ 9-15.5005-2 Compensation through fee. 

(a) DOE compensates operating, 
construction and on-site architect-en¬ 
gineer contractors through the fixed 
fee for general and administative ex¬ 
penses incurred in the general man¬ 
agement and administration of the 
contractor’s business as a whole by the 
contractor’s home, divisional or 
branch offices. 

(b) In a particular case, the contrac¬ 
tor may be compensated on the basis 
of allowable cost, rather than through 
the fixed fee for some or all of the ex¬ 
penses described in paragaph (a) of 
this section if the head of the procur¬ 
ing activity, or a representative having 
the authority to approve the contract, 
authorizes use of this alternative ap¬ 
proach and determines that the nego¬ 
tiated fixed fee reflects proper down¬ 
ward adjustment from that which 
would otherwise have been estab¬ 
lished. In the case of no-fee contracts 
(including contracts providing for 
nominal or token fees), this category 
of expense may be either reimbursed 
on the basis of actual costs or compen¬ 
sated through a predetermined fixed 
amount. 

(c) The above-stated policy does not 
preclude the payment of expenses 
merely because they are incurred or 
accounted for at or by the contractor’s 
home, divisional or branch offices; 
where expenses of a type typically in¬ 
curred at construction or operation 
sites in support of the contract work, 
are, by reason of a particular contrac¬ 
tor’s greater centralization, incurred 
at such offices, rather than at the op¬ 
eration site, such expenses may be re¬ 
imbursed. 

(d) In the case of on-site architect- 
engineer contracts, the contracting of¬ 
ficer may approve performance of 
some of the work in the contractor’s 
central or branch office location. The 
direct costs of such work and an equi¬ 
table portion of such indirect costs at 
the cental office or branch office loca¬ 
tion as are properly applicable and ap- 
portionable to such work are allowa¬ 
ble. In such cases, the indirect costs at¬ 


tributable to the performance at a 
central office or branch office location 
of work related directly and solely to 
individual contracts shall be distin¬ 
guished with care from general and 
administrative expenses incurred by 
the contractor’s home or branch of¬ 
fices in the general management, su¬ 
pervision. and conduct of its business, 
since these general administrative ex¬ 
penses are usually compensated for 
through fee and, in any event, where 
allowable, are related to and appor- 
tionable over all work under the super¬ 
vision of the office concerned. 

(e) As to work performed by an oper¬ 
ating contractor in its own facilities, 
see § 9-15.5007-3. 

§ 9-15.5005-3 General basis for determina¬ 
tion of costs. 

The total reimbursable cost of a 
DOE cost-type contract is the sum of 
the allowable direct costs necessary or 
incident to the performance of the 
contract, plus the properly allocable 
portion of the allowable Indirect costs, 
less applicable income and other cred¬ 
its. In determining allowability and 
reimbursabilty of costs, there shall be 
considered also: 

(a) Reasonableness, including the 
exercise of prudent business judgment; 

(b) Application of generally accepted 
accounting principles and practices ap¬ 
propriate to identify and measure 
costs of performing the contract in ac¬ 
cordance with this subpart; 

(c) All exclusions of and limitations 
on types and amounts of items of cost 
set forth in the contract; and 

(d) Approvals by the contracting of¬ 
ficer required under the contract 
terms. (For examples of allowable and 
unallowable cost s see §9-50.704-13 
through 9-50.704-16.) 

§ 9-15.5005-4 Cost determination based on 
audit 

(a) The amount reimbursable under 
cost-type contracts shall be deter¬ 
mined in accordance with the terms of 
the respective contracts on the basis of 
audit. In the event that the contrac¬ 
tual terms differ or are Inconsistent 
(see §9-15.5003 for approval of devi¬ 
ations) with the principles stated 
herein the contractual terms control. 
The audit is performed directly by 
DOE (or by the cognizant Federal 
agency pursuant to arrangements 
made by the DOE) In the case of cost- 
type contracts. Contracting officers 
shall assure that cost-type prime con¬ 
tractors assume the responsibility for 
audit of subcontractors (and provide 
for the audit of lower tier subcontrac¬ 
tors by the subcontractor immediately 
preceding in the contractual chain) 
except as noted in this paragraph. Ex¬ 
ceptions may be made to this general 
principle of subcontractors being au¬ 
dited by the next higher-tier contrac¬ 
tor, where the latter is interrelated 
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with the subcontractor involved, does 
not have the necessary audit facilities 
or for other reasons is not in a posi¬ 
tion to perform the subcontract audit 
in a manner satisfactory to DOE. In 
the event of such exception, the sub¬ 
contract audit responsibility shall rest 
with the successively higher-tier con¬ 
tractor (or ultimately DOE), but re¬ 
sponsibility for determining the costs 
reimbursable to the subcontractor re¬ 
mains with the next higher-tier con¬ 
tractor on the basis of such audit. 

(b) Audit by other Federal agencies: 
Where the amount of cost type work 
to be performed for DOE in a particu¬ 
lar facility is less than that being per¬ 
formed at the same facility for other 
Federal agencies, arrangements may 
be made to have the cognizant agency 
perform the audit of the DOE con¬ 
tract or subcontract. These arrange¬ 
ments shall be made administratively 
between DOE and the other agency in¬ 
volved, and wherever possible shall 
provide for the cognizant agency to 
audit against the DOE cost principles. 
In no case, however, shall the arrange¬ 
ments preclude determination by the 
DOE contracting officer of the allowa¬ 
ble and unallowable costs in accor¬ 
dance with DOE cost principles set 
forth in § 9-50.704-13 through 9- 
50.704-16. Steps appropriate in the 
light of the magnitude and nature of 
the costs shall be taken by the con¬ 
tracting officer to ascertain that the 
audit results properly reflect the ap¬ 
plication of DOE cost principles (par¬ 
ticularly as to types and amounts of 
items of cost including incidence, allo- 
cability, and equitable distribution 
thereof). 

59-15.5005-5 Contractor’s system of ac¬ 
counting. 

(a) (1) Careful DOE study of the con¬ 
tractor's usual accounting procedures 
shall be made prior to arriving at an 
understanding with the contractor as 
to the accounting system to be em¬ 
ployed by the contractor during the 
period of contract performance. 

(2) The contractor’s customary ac¬ 
counting practices are usually accept¬ 
ed if they conform to generally accept¬ 
ed accounting principles, produce equi¬ 
table results, are consistently applied, 
are not in conflict with the provisions 
of this subpart, are conducive to accu¬ 
rate costing of the contract work, and 
produce reports required by the DOE. 

(b) It is DOE’S policy to discourage 
firm contractual provisions relating to 
the contractor’s accounting system (in¬ 
cluding methods for computing indi¬ 
rect costs) which preclude appropriate 
retrospective modification. No firm 
contractual provision shall be included 
in the contract where there is no pre¬ 
vious Government contracting experi¬ 
ence with the contractor’s methods of 
operation and accounting. Contracting 
officers may. however, include firm 


contractual provisions when there is a 
comprehensive understanding of the 
contractor’s methods of operation and 
accounting as a result of Government 
contracting experience in dealing with 
the contractor and the contracting of¬ 
ficer makes a determination, based on 
a DOE study thereof, that the con¬ 
tractor’s accounting procedures are 
likely to produce equitable results in 
the future as in the past. Such firm 
contractual provisions shall be subject 
to adjustment retroactively at the re¬ 
quest of either party to the contract 
when the method of overhead deter¬ 
mination has become inequitable as a 
result of: 

(1) Any substantial difference accru¬ 
ing between the cost patterns of work 
under the contract and other work of 
the contractor, or 

(2) Any significant change occurring 
in the nature of the business, the 
extent of subcontracting, fixed asset 
improvement program, the inven¬ 
tories, the volume of sales and produc¬ 
tion. manufacturing of sales and pro¬ 
duction. manufacturing processes, the 
contractor’s products, or other rel¬ 
evant circumstances. 

§9-15.5096 Advance understandings on 
particular cost items. 

It is important that agreement be¬ 
tween DOE and its contractors be 
reached in advance of the incurrence 
of costs in categories where reason¬ 
ableness or allocabllity are difficult to 
determine in order to avoid possible 
subsequent disallowance or dispute. 
Any such agreement should be incor¬ 
porated in cost-type contracts and 
should govern the cost treatment cov¬ 
ered thereby. But the absence of such 
agreement on any element of cost will 
not. in itself, serve to make that ele¬ 
ment either allowable or unallowable. 
Examples of costs on which advance 
agreements may be particularly impor¬ 
tant are: 

(a) Deferred maintenance costs; 

(b) Precontract costs; 

(c) Professional or technical consult¬ 
ing services; 

(d) Reconversion costs; 

(e) Research and development costs; 

(f) Royalties; 

(g) Selling and distribution costs; 

(h) Unemployment insurance expe¬ 
rience ratings; 

(i) Employee compensation, travel 
including relocation costs, and other 
personnel costs. DOE generally uti¬ 
lizes two basic methods of achieving 
and recording understandings with 
contractors as to the allowability of 
employee compensation, travel, and 
other personnel costs: Negotiation of a 
personnel appendix to the contract 
which sets forth the policies, pro¬ 
grams. and schedules which are ac¬ 
cepted as the basis for determining 
the allowability of costs; or reviewing 
and reaching agreement on estab¬ 


lished policies, programs, and sched¬ 
ules (and any changes thereto during 
the contract term) applicable to the 
contractor’s private operations which 
are acceptable for contract work and 
which will be consistently followed 
throughout the contractor’s organiza¬ 
tion. Generally, a personnel appendix 
to the contract is utilized in contracts 
for work in Government-owned facili¬ 
ties, and in other contract situations 
when one or more of the following cir¬ 
cumstances exist: When policies, pro¬ 
grams, and schedules are established 
specifically for contract work; when 
the contractor’s work is predominant¬ 
ly or exclusively made up of negotiat¬ 
ed Government contract work; when 
contract work is so different from the 
organization’s private work that exist¬ 
ing established policies, programs, and 
schedules cannot reasonably be ex¬ 
tended to and consistently applied on 
contract work; or, cannot reasonably 
be extended to and consistently ap¬ 
plied on contract work; or, when estab¬ 
lished policies, programs, and sched¬ 
ules proposed for contract work are 
not sufficiently definitive to permit a 
clear advance mutual understanding 
of allowable costs and to provide a 
basis for audit. The head of the pro¬ 
curing activity is authorized to select 
the alternative method of achieving 
and recording advance understanding 
that they find most appropriate after 
considering the facts of the particular 
contract situation. Employee compen¬ 
sation. travel, and other personnel cost 
as used in this paragraph include: 

(1) Compensation for personal ser¬ 
vices. including wages and salaries, bo¬ 
nuses and incentives, premium pay¬ 
ments, pay for time not worked, and 
supplementary compensation and 
benefits, such as pension and retire¬ 
ment, group insurance, severance pay 
plans, and other forms of compensa¬ 
tion covered by § 9-15.5010-14; 

(2) Morale, health, welfare, and food 
service and dormitory costs; 

(3) Training and education costs; 
and 

(4) Employee travel costs, including 
travel on official business, relocation 
of employees, foreign travel, travel of 
executive officers, and special or mass 
personnel movement. 

5 9-15.5007 Direct and indirect cost*. 

§ 9-15.5007-1 Explanation of direct costa 
and indirect costa. 

(a) The classification of an item of 
cost as a direct cost or as an indirect 
cost has reference to the manner in 
which the particular cost is charged to 
or lodged against the products manu¬ 
facture, work done, or services per¬ 
formed. In general, direct costs are 
those which are identified as having 
been incurred specifically for or on ac¬ 
count of a particular product (or lost* 
of similar products), work order, joo. 
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or contract. Materials, labor, or ex¬ 
pen** which relate specifically and 
solely to the manufacture of a particu¬ 
lar product or to the performance of a 
dijtlnct job or work are broad exam¬ 
ple* of direct costa 

(b) Indirect costs are comprised of 
items of material, labor, and expenses 
which benefit not only a particular 
product or a specific unit of work but 
also other production or work and are 
so related to the particular product or 
specific task that the amount of the 
cost which should properly be lodged 
against It cannot be precisely deter¬ 
mined, at least without effort entirely 
disproportionate to the Increased accu¬ 
racy achieved. There is no universal 
rule that under every accounting 
system certain items of cost shall be 
treated as direct or as indirect costs. It 
is essential, however, that within the 
accounting system of any given organi¬ 
zation each item of cost be consistent¬ 
ly treated in the same manner. Also, 
since indirect costs must ultimately be 
lodged against the various products, 
work orders, jobs or contract which 
benefit from their Incurrence, it is nec¬ 
essary to establish ways or means of 
apportioning or distributing these in¬ 
direct cost equitably to all work con¬ 
cerned. Since the means of accom¬ 
plishing this distribution of indirect 
costs are necessarily somewhat arbi¬ 
trary and not precisely correct, accura¬ 
cy is best attained by treating as direct 
costs all items of costs which are sus¬ 
ceptible of such handling and by limit¬ 
ing to the greatest practical extent the 
number of items of cost which are 
treated as indirect costs. The contrac¬ 
tor's accounting system should be ex- 
wnined and modified so that such re¬ 
sults are achieved. (See §0-15.5005-5.) 


§ 9-15.5007-2 Treatment of indirect costa. 

(a) The contractor’s indirect costs, 
which must be appropriately identi¬ 
fied and supported by adequate docu¬ 
mentation, must be carefully exam¬ 
ined with the objective of excluding 
for reimbursement purposes all types 
of indirect costs that are either un¬ 
allowable in nature (see list of exam- 
KhJa/ 11 standard cost articles § 9- 
*>0.704-13 through 9-50.704-16) or not 
Properly allocable to performance of 
K?fu l P der the DOE contract. It may 
on Jy a portion of a given pool 
f indirect costs will fall to meet these 
tests and require such exclusion. After 
excluding all such expenses, the re¬ 
fining Indirect costs require alloca- 
n by an acceptable method or meth- 
thf S** result in equitable charges to 
contrac t. Any item or items 
i»»w!i ec * cost that *** 80 excluded In 
*°J 111 part shaU Include an 
nrtM Unt J or absor Ption of their appro- 
pnate S hare of other related indirect 
^i adm ^ tratlve expenses. Some ex- 
rinH k^ttrect costs that should in- 
ce a fair share of other indirect and 


administrative expenses are: research 
and development costs, selling ex¬ 
penses, and bidding and proposal 
costs. 

(b) The methods of allocation of in¬ 
direct costs shall be determined in ac¬ 
cordance with the policy and proce¬ 
dure outlined In 19-lI.W0*-<b). Care¬ 
ful reviews shall be made from time to 
time as appropriate, particularly 
where there Is a significant change in 
the nature of volume of activity, to de¬ 
termine whether the method or meth¬ 
ods of allocation previously used con¬ 
tinue to be equitable. The ultimate ob¬ 
jective in allocating indirect costs is to 
charge fair shares of the various ex¬ 
penses concerned to the DOE contract 
work. The appropriate method or 
methods of allocation are dependent 
upon the particular circumstances and 
conditions; hence, no general rules can 
be stated as to particular methods or 
bases of allocating indirect costs appli¬ 
cable and appropriate in all cases. One 
method may be determined to be ap¬ 
propriate for allocating certain indi¬ 
rect costs but not others, in which case 
a different method or methods must 
be established which will equitably al¬ 
locate the other indirect dosts. This 
means that it may be necessary to es¬ 
tablish separate pools of indirect costs 
for particular items of expense and to 
use separate methods of allocation for 
each pool in order to establish equita¬ 
ble results. 

§ 9-15.5007-3 Company general and ad¬ 
ministrative expenses. 

Although the DOE generally com¬ 
pensates operating, construction and 
on-site architect-engineer contractors 
through fee for company general and 
administrative expenses (see § - 
15.5005-2), it allows such company 
general and administrative expenses 
under off-site architect-engineer, 
supply, and research contracts with 
commercial contractors performing 
the work in their own facilities. Con¬ 
tractor’s general and administrative 
expenses may, however, be included 
for reimbursement under DOE off-site 
architect-engineer, supply, and re¬ 
search contracts only to the extent 
that they are established, after careful 
examination, to be allowable in nature 
and properly allocable to the work. 
Work performed in a contractor’s own 
facilities under an operating or con¬ 
struction contract may likewise be al¬ 
lowed to bear the properly allocable 
portion of allowable company general 
and administrative expense. 

§ 9-15.5008 Negotiated fixed-price con¬ 
tracts where costs incurred are a factor 
in determining the amount payable. 

§ 15.5008-1 General policy. 

See § 9-3.807 and FPR 1-3.807. 


§ 15.5008-2 [Reserved] 

§ 15.5008-3 Contractor’* cost accounting 
system. 

Where a fixed price contract with 
price redetermination provisions (in¬ 
cluding the incentive type) is involved, 
it should be determined at the incep¬ 
tion of the contract that the contrac¬ 
tor’s accounting system is maintained 
in accordance with generally accepted 
accounting principles and practices 
and will equitably reflect the costs of 
contract performance. This may be 
done either on the basis of a survey of 
the accounting system, previous expe¬ 
rience with the contractor, or by such 
other means as may be considered sat¬ 
isfactory to the contracting officer. 

§ 15.5009 Treatment of indirect costs. 

For purposes of allowability, indirect 
costs, like direct costs, are subject to 
the requirements of § 9-15.5005.3 with 
respect to the general basis for deter¬ 
mination of costs. 

§ 15.5009-1 Direct charging of costs. 

The nature of some types of cost, 
possibly significant in amount, and 
their relationship to the contractor’s 
work may be such as to necessitate 
their treatment as indirect costs. How¬ 
ever. in order to secure the most accu¬ 
rate and equitable results, the various 
types of cost normally treated as indi¬ 
rect costs by the contractor under its 
regular accounting procedures should 
be examined to determine which types 
should, for purposes of reimbursement 
under the DOE contract, be treated as 
direct costs. Such action should be 
taken whenever the increased accura¬ 
cy that results is sufficiently material 
to Justify the expenditure of the addi¬ 
tional time, effort, and expense en¬ 
tailed. Where a type of cost is charged 
direct to the DOE contract, no item of 
similar character which on the same 
basis is properly chargeable only to 
other work should be included in indi¬ 
rect costs apportioned to the DOE 
contract. Treatment of items of cost as 
direct charges, consistently as to both 
the DOE contract and the contractor’s 
other work, should be employed to the 
fullest extent procticable, correspond¬ 
ingly reducing the volume of costs to 
be treated as indirect costs that re¬ 
quire distribution by arbitrary meth¬ 
ods which are not precise and accurate 
and therefore, at best, produce only 
approximate results. 

{9-15.5009-2 Appropriate departmentali¬ 
sation. 

Appropriate departmentalization for 
cost-reimbursement purposes should 
be effected between different kinds of 
productive activity, such as: 

(a) Between manufacturing involv¬ 
ing substantial expenses of machinery 
depreciation, machinery operation and 
maintenance, space, electric energy. 
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tools, etc., and research generating rel¬ 
atively small overhead costs; 

(b) Between heavy manufacturing 
requiring expensive equipment and 
power machinery, and light manufac¬ 
turing which by comparison is practi¬ 
cally a hand operation; 

(c) Between research work requiring 
an elaborate layout of laboratory fa¬ 
cilities and equipment, and research 
involving primarily the application of 
mental effort and requiring little or no 
equipment. 

The objective and result should be 
to burden manufacturing work, or dif¬ 
ferent kinds of manufacturing work 
and research work, or different kinds 
of research work each with the indi¬ 
rect costs properly applicable to the 
respective kind of work. If a nonde- 
partmentized plant or individual de¬ 
partment is so constituted that the in¬ 
direct costs, rather than relating fairly 
proportionately to all work in the 
plant or department, particularly to 
the work under the DOE contract, 
relate more to some work than to 
other work, consideration should be 
given to further departmentization. 
The costing refinement may be made 
on a quasi-department basis from data 
furnished by the existing accounting 
system or developed on as reasonable 
an analysis as the facts and circum¬ 
stances permit. The further depart¬ 
mentization should preferably be in¬ 
corporated into the contractor’s own 
accounting system. 

§9-15.5009-3 Distribution of service de¬ 
partment costs to production depart¬ 
ments. 

The total indirect cost of each pro¬ 
ductive department include an appro¬ 
priate share of the costs incurred by 
the nonproductive or so-called service 
departments, such as the maintenance 
department, the power plant depart¬ 
ment, stores handling department, and 
tool room department. The basis used 
to distribute the costs of each individ¬ 
ual service department should result 
in equitable allocation of the service 
department costs to the productive de¬ 
partments. particularly those produc¬ 
tive departments in which work under 
the DOE contract is performed. In the 
case of each service department the 
distribution method used should be 
appropriate In the circumstances, 
whether it be based on number of 
workers, floor space occupied, measur¬ 
able services, total labor costs, total 
labor hours, some other basis, or a 
combination of methods. 

§ 9-15.5009-4 Distribution of indirect 
costs of productive departments to 
work done. 

In order to distribute the indirect 
costs of a productive department to 
the work done In the particular de¬ 
partment, it is necessary that the ap¬ 
portionment be based on a factor 
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which is common to all work per¬ 
formed in the particular department 
and which closely approximates the 
extent to which the services represent¬ 
ed by the indirect costs of the depart¬ 
ment are utilized in performing the 
work done on the individual contracts 
and work orders. The variety and com¬ 
plexity of production work makes it 
difficult to determine the most appro¬ 
priate and equitable common denomi¬ 
nator for distributing a department’s 
indirect costs to the department’s 
work. Since, insofar as the use made of 
services represented by a productive 
department’s indirect costs is con¬ 
cerned, the major factor common to 
all work of the department is either 
direct labor cost or the time required 
for performance, the methods com¬ 
monly used for distributing a depart¬ 
ment’s indirect costs, each of which is 
based on one of these two factors, are: 

(a) The direct labor cost method. 

(b) The direct labor hour method. 

(c) The departmental hourly rate 
method. 

(d) The machine hours method. 
Which of these methods is most ap¬ 
propriate for a particular department 
depends on whether distribution of 
the department’s indirect costs equita¬ 
bly should be proportionate to the de¬ 
partment’s costs of direct labor, hours 
of direct labor, or hours of machine 
use. If the contractor’s departmentiza- 
tion follows sound and recognized 
lines of organizational subdivision, one 
of these methods usually will be found 
sufficiently accurate and equitable to 
be accepted. If not, departmental re¬ 
finement or quasi-dep&rtmentization 
may be required, or combinations of 
the above methods or the development 
of other methods equitable In the par¬ 
ticular circumstances may be neces¬ 
sary. 

§9-15.5009-5 General and administrative 
expenses. 

(a) Allowability. As indicated in §9- 
16.5007-3, a contractor’s general and 
administrative expenses may be ac¬ 
cepted for apportionment to work 
under a DOE off-site architect-engi¬ 
neer (see also §0-3.404-50(0, supply, 
or research contract only to the extent 
that they are established, after careful 
examination, to be allowable in nature 
and, on the basis of incidence to Its 
performance, properly allocable to the 
work. The following are a few exam¬ 
ples of expenses which, although not 
unallowable because of their basic 
nature, are not Incident to the perfor¬ 
mance of an DOE contract: 

(1) The salaries and expenses of cor¬ 
porate officers, and their staffs, whose 
services do not apply to the perfor¬ 
mance of the DOE contract work, e.g., 
those whose services are devoted to 
sales activities promoting the market¬ 
ing of the contractor’s manufactured 
products; or to matters completely 


separate from the contractor's manu¬ 
factured products, such as the mer¬ 
chandising of products made by 
others: or to the handling of invest¬ 
ments so substantial as to constitute in 
effect a separate business. 

(2) Legal and other expenses in con¬ 
nection with applications for patents 
for the contractor's account. 

(3) Outgoing freight costs, inapplica- 
ble to the DOE contract products be¬ 
cause delivery of such products is 
taken f.o.b. contractor’s plant. 

(4) Expenses (depreciation, oper¬ 
ation. and maintenance of buildings 
and equipment, labor, and other costs) 
applicable to warehousing and storage 
of the contractor's products but not 
incident to the products under the 
DOE contract because they are deliv¬ 
ered upon completion. 

(5) Expenses of maintenance and re¬ 
pairs which would normally have been 
performed in an accounting period 
prior to the period of performance of 
the DOE contract but which for some 
reason—possibly abnormal operating 
conditions, shortages or high costs of 
materials or labor, or lack of funds- 
have been deferred. 

(b) Allocation. No one method of dis¬ 
tribution can be stated to be always 
most equitable and best for purposes 
of distributing a contractor’s allowable 
and properly allocable general and ad¬ 
ministrative expenses to individual 
jobs and. specifically, to work for 
DOE. Careful consideration of the ex¬ 
penses themselves, of differences in 
work performed, and of the relation¬ 
ship of the expenses to the different 
kinds of productive activity is neces¬ 
sary in each case to assure that the 
method used produces fair and equita¬ 
ble results in the particular circum¬ 
stances. Several of the methods fre¬ 
quently employed are briefly discussed 
below. 

(1) Total manufacturing costs (in¬ 
cluding material) may in many cases 
be an appropriate basis for distribute 
ing general and administrative ex¬ 
penses to jobs in connection with 
which the relation to one another of 
the component cost elements is sub¬ 
stantially the same as the cost pattern 
of the contractor’s work generally. 
However, they would be an inappropri¬ 
ate basis in the case of a job whose 
material cost component, due to heavy 
material purchases and subcontract¬ 
ing, is abnormally high by comparison 
with the general cost pattern of the 
contractor’s total work. In such a case 
the normal general and administrative 
expense rate applicable to total manu¬ 
facturing cost, arrived at on the basis 
of the general cost pattern of the con¬ 
tractor's work, should be appropriate¬ 
ly adjusted because of the special cir¬ 
cumstances pertaining to the particu¬ 
lar Job, or a different basis of alloca¬ 
tion should be used to distribute gen¬ 
eral and administrative expenses to 
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the Job. For cost reimbursement pur¬ 
poses, total manufacturing costs gen¬ 
erally constitute a more appropriate 
base for the distribution of general 
and administrative expenses than does 
either the total cost of goods sold or 
total sales. Each of these latter bases 
may be deficient and inequitable in 
that it distributes general and admin¬ 
istrative expenses to work sold rather 
than to work performed during the 
period concerned. 

(2) Processing costs are used in 
many cases as the basis for allocating 
general and administrative expense. If 
the major indirect costs attributable 
to material-such as purchasing, re¬ 
ceiving, inspecting or testing, internal 
handling (to stockrooms and to jobs 
directly from stockrooms), storing, in¬ 
ventorying, controlling, and issuing 
materials—are either included in indi¬ 
rect manufacturing costs or segregated 
and treated separately as material 
burden or material-handling expense, 
it will probably be more equitable to 
exclude material cost from, than to in¬ 
clude it in, the base for allocating gen¬ 
eral and administrative expense. How¬ 
ever, exclusion of material cost from 


the base for allocation of general and 
administrative expense where the ad¬ 
ministrative costs attributable to ma¬ 
terials are accounted for as general 
and administrative expenses might 
well be subject to the criticism that 
costs which contribute to the genera¬ 
tion of general and administrative ex¬ 
penses are not included in the base for 
their allocation. 

(3) Direct labor cost alone is some¬ 
times used as the basis for allocating 
general and administrative expenses. 
However, in many cases use of this 
method would be inappropriate since 
it fails to recognize that processing 
costs other than direct labor and also, 
to some extent at least, material costa 
serve to generate and to benefit from 
the Incurrence of general and adminis¬ 
trative expense. The propriety of this 
method would be subject to serious 
Quptions in a situation where the cost 
pattern of & particular job <i.e. f the 
P° u rtion °f the cost representing labor, 
other processing costs, and material) 
™ ers significantly from the normal 
cost pattern of the contractor’s total 
work. 

(c) Allocation of home office ex¬ 
penses of multiplant organizations. In 
tne case of a multiplant organization 
here will be, in addition to the gener- 
rjJSfi adm * n tetrative expenses of the 
individual plants, overall company 
general and administrative expenses, 
inese lat ^er expenses require distribu¬ 
tion or apportionment to all of the 
ompany’s plants and other activities 
[? ^ equitable basis or bases. Gener- 
these overall company expenses 

e not distributed to the company’s 

nous activities as a single pool of ex- 
Pense. Rather, individual classifica¬ 


tions of expense or categories of simi¬ 
lar types of expenses are spread sepa¬ 
rately on varied bases—such as 
number of employees, total payrolls, 
total manufacturing costs, services 
rendered, time devoted, and alloca¬ 
tions based on the results of detailed 
studies and analyses in prior years. 
The total activities of an organization 
may include, in addition to manufac¬ 
turing, separate and distinct oper¬ 
ations (such as sale and distribution of 
standard commercial products of the 
company’s own manufacture, mer¬ 
chandising of products made by and 
purchased from other maufacturers, 
and investment activities) so varied 
and dissimilar as to render extremely 
difficult the problem of determining 
the proper factors to serve as common 
denominators for the fair and equita¬ 
ble allocation of the overall company 
expenses. Moreover, each expenditure 
within a given expense classification 
probably does not benefit all activities 
in the same way and to the same 
extent as does any other expenditure 
in the same expense classification. 
The foregoing serves to emphasize 
that the relationship of company gen¬ 
eral and administrative expenses to in¬ 
dividual plants and other activities is 
not susceptible of precise evaluation. 
The objective must be, as to the par¬ 
ticular classification or categories of 
such expense, a basis of apportion¬ 
ment which accomplishes its reason¬ 
able and equitable, though admittedly 
only approximately correct, distribu¬ 
tion to the company’* various activi¬ 
ties, particularly those in which work 
for DOE is performed. 

§9-15.5019 Application of baric principles 
to particular litaations. 

This guide contain* examples of the 
application of the policy and princi¬ 
ples outlined in Subpart 9-15.50 to 
particular situations. 

§9-15.5010-1 Consideration of costs con¬ 
fined to locations involved. 

If a contractor does work for DOE at 
two or more plants, offices, or depart¬ 
ments, the indirect costa of each plant, 
office, or department will be applied 
only to the work of the particular 
plant, office or department. Separate 
treatment of plants, offices, and de¬ 
partments for accounting purposes is 
always important; this importance is 
further accentuated if one of them is 
furnished with DOE equipment. Simi¬ 
larly, where a contractor that operates 
more than one plant, office, or depart¬ 
ment does work for DOE at only one 
particular location, only the costs ap¬ 
plicable to the particular location in¬ 
volved should be considered in costing 
the DOE work. The costs related to 
the other plants, offices, or depart¬ 
ments which do not perform services 
in connection with the DOE contract, 
are inapplicable to the work under the 
DOE contract. 


§9-15.5010-2 Fieldwork. 

Where a contractor conducts oper¬ 
ational activities both at its plant and 
at field locations, the apportionment 
to the field work of indirect operating 
costs incurred at the plant should be 
confined to only those expenses which 
are actually applicable to the field 
work. For example, indirect labor, idle 
time of direct labor, and other indirect 
costs applicable only to the contrac¬ 
tor’s operational activities at the plant 
location should not be apportioned to 
field work. Moreover, if the indirect 
operating expenses applicable to field 
work as well as work at the plant are 
apportioned on the basis of direct 
labor, direct labor at the field location 
should, for purposes of the apportion¬ 
ment at least, be distinguished from 
indirect labor at that location on a 
basis paralleling the classification of 
labor as between direct labor and indi¬ 
rect labor at the plant location. Simi¬ 
larly, if idle time of personnel normal¬ 
ly treated as direct labor is involved at 
the field location, such Idle time 
should be excluded from direct labor 
for purposes of distributing indirect 
operating costs incurred at the plant 
that are applicable to the field work. 
Also, if the field operation’s direct 
labor cost involves wage or salary in¬ 
crements for services abroad or in iso¬ 
lated areas, such increments should be 
excluded from the direct labor cost 
base for purposes of distributing appli¬ 
cable indirect operating costs. 

§ 9-15.5019-3 Use of Government-owned 
facilities. 

If the Government furnishes the 
contractor, or the contractor acquires 
at Government expense. Government- 
owned equipment with which to do all 
or a significant amount of the work 
under the DOE contract, on which 
equipment the Government is bearing 
the expenses of depreciation, mainte¬ 
nance, insurance, and taxes, appropri¬ 
ate procedures must be established to 
avoid apportioning to DOE work per¬ 
formed with DOE-owned equipment a 
share of the expenses of depreciation, 
maintenance, insurance, and taxes on 
the contractor’s equipment not used to 
perform such work. If the Govern¬ 
ment-owned equipment is placed In a 
segregated area, that area should be 
accounted for as a separate depart¬ 
ment. If the Government-owned 
equipment is not placed in a separate 
area, other steps must be taken to 
avoid what would amount to a double 
equipment burden on work performed 
with the Government-owned facilities. 
Such work should be so accounted for 
as to be relieved of charges for ex¬ 
penses related to contractor’s equip¬ 
ment not used in its performance. 

§ 9-15.5010-4 Contractor’s costa covering 
plant and equipment 

Charges relating to contractor- 
owned plant and equipment should be 
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restricted to the applicable costs, such 
as depreciation, maintenance, insur¬ 
ance, and taxes and should not be on a 
rental basis. (Compensation in excess 
of cost is covered by the fixed fee.) 
Rentals of plant and equipment owned 
by third parties are normally allowa¬ 
ble if the rates are reasonable in the 
light of the type, value, and condition 
of the property involved and option 
and other provisions of the lease 
agreement. However, where the plant 
and equipment used by the contractor 
is rented by the contractor under a 
sale and lease-bacl? agreement, only 
the normal costs (such as depreciation, 
maintenance, insurance, and taxes) 
that would have been incurred if the 
contractor had retained legal title to 
the facilities should be allowed. 
Allowances for plant and equipment 
rented under agreements that are not 
arms-length transactions should be 
similarly restrictive. 

§9-15.5010-5 Overtime, shift, and holiday 
premiums. 

(a) Overtime, shift, and holiday pre¬ 
miums are allowable only to the 
extent provided in the contract or ap¬ 
proved by the contracting officer. The 
amount of such premiums charged to 
a DOE contract shall be equitable in 
relation to the amount of such costa 
charged to other work currently per¬ 
formed in the contractor’s plant and 
the factors which necessitate this in¬ 
currence of the cost. When the neces¬ 
sity for overtime, shift, and holiday 
work arises from inadequacy of the 
contractor’s plant or department to 
perform its total workload on a purely 
straight-time basis, inclusions in over¬ 
head for apportionment to all work of 
the plant or department, as the case 
may be, appears appropriate. When 
particular work. DOE or other, is 
being specially expedited to a point 
that its fair share of the contractor’s 
purely straight-time efforts on a 
single-shift basis will not get the par¬ 
ticular job completed within the time 
desired, direct charging of the related 
premiums appears appropriate. 

(b) When premiums for overtime, 
shift, and holiday work are charged 
direct to the work concerned, if the 
operating overhead of the plant or re¬ 
lated department is distributed on the 
basis of direct labor (cost or hours), 
the premiums should be excluded 
from the direct labor base for pur¬ 
poses of the overhead distribution. 
That is. the direct labor base should 
be, as appropriate, direct labor 
straight-time costs or direct labor 
hours actually worked. While the pre¬ 
miums for authorized overtime, shift, 
and holiday work are acceptable as re¬ 
imbursable costs, it is generally recog¬ 
nized that direct labor hours worked 
on an overtime, shift, or holiday basis 
should participate in Indirect costs to 
the same extent as hours worked on a 
straight-time basis. 


§9-15.5010-6 Outside technical and pro¬ 
fessional consultants. 

Technical and professional consul¬ 
tants, as used here, refers to private 
individuals acting in their own behalf 
who make their services available on a 
fee or per diem basis. It does not refer 
to employees of firms acting in the 
firm’s behalf whose services may be 
made available by the firm on, for ex¬ 
ample. a fixed rate basis. Consultant 
arrangements may permit bringing to 
contract work the services of outstand¬ 
ing specialists who would not be avail¬ 
able on a full-time basis, or whose em¬ 
ployment on a full-time basis would 
not be economically feasible. Costs of 
such outside consultant services are 
normally allowable (however, see §9- 

50.704- 13(e)(26); 9-50.704-14(0(24); 9- 

50.704- 15<b); and 9-50.704-16(0(22) of 
this chapter regarding compensation 
of an individual who is employed by 
another contractor and concurrently 
performing work on a full-time annual 
basis under a DOE cost-type contract): 
Provided, that. The services are essen¬ 
tial to and will make a material contri¬ 
bution to the performance of contract 
work; the services may be performed 
more economically or more successful¬ 
ly by a consultant than by the con¬ 
tractor’s regular personnel; the fee or 
per diem charged is reasonable; and 
when approved by the contracting of¬ 
ficer. If the cost of such services is 
charged directly to the DOE contract, 
the cost of like items properly charge¬ 
able only to other work of the contrac¬ 
tor must be eliminated from indirect 
oosts allocable to the DOE contract 
(see §9-15.5009-1). 

§9-15.5010-7 Preparatory and make-ready 

C09tfl. 

Since indirect costs are usually ap¬ 
portioned to individual jobs wholly or 
substantially on the basis of the direct 
labor applied to the particular job. a 
contract will absorb no overhead by 
apportionment prior to the inception 
of the actual performance of direct 
work on the contract. The effort of 
the contractor's overhead organization 
in preparing for one job and In getting 
it underway will thus be absorbed by 
jobs previously commenced and still 
being performed; later the job which 
in its initial stages of preparation and 
make-ready was relieved of expenses 
that were acutally applicable to it will 
partially absorb, through their appor¬ 
tionment as overhead, similar costs 
equally applicable in fact to other, 
subsequently undertaken Jobs. This 
procedure is in accordance with gener¬ 
ally accepted accounting practices and 
normally is reasonably equitable in its 
results. The initial advantages and 
subsequent disadvantages to the indi¬ 
vidual contract that result from con¬ 
sistent application of the procedure 
tend to offset each other and balance 
out. It is quite appropriate, however. 


to employ the direct charge method In 
connection with overhead costs in pre¬ 
paring for actual performance by seg- 
regating such preparatory and make- 
ready costs and identifying them spe¬ 
cifically with the contract to which 
the effort actually pertains. However, 
if preparatory and make-ready costa 
and identifying them specifically with 
the contract to which the effort actu¬ 
ally pertains. However, if preparatory 
and make-ready costs are charged 
direct to a DOE contract, care must be 
taken, as performance of the DOE 
contract work proceeds toward com¬ 
pletion, to segregate subsequent Indi¬ 
rect expenses similarly applicable to 
the preparation for and commence¬ 
ment of other jobs and to account for 
them as direct charges to these other 
jobs. 

§ 9-15.5010-8 Severance pay. 

(a) Severance pay is a payment, in 
addition to regular salaries and wages 
but exclusive of payments for vested 
rights under pension plans, by an or¬ 
ganization to personnel whose employ¬ 
ment is terminated. Severance pay is 
allowable as a cost only to the extent 
that It is required by law. employer- 
employee agreement, or established 
policy that constitutes in effect an im¬ 
plied agreement on the contractor's 
part. 

(b) Severance payments are divided 
into two categories as follows: 

(1) Those due to normal, recurring, 
turnover. The actual costs of such pay¬ 
ments shall be regarded as expense ap¬ 
plicable to the current fiscal year and 
equitably apportioned to the contrac¬ 
tor's activities during that period. Ac¬ 
cruals of such normal severance pay 
will be acceptable In lieu of actual sev¬ 
erance pay if the accruals are reason¬ 
able in the light of payments actually 
made due to normal severance over a 
representative past period. 

(2) Those due to abnormal or mass 
terminations resulting from abrupt 
cessation of substantial work and in¬ 
ability of remaining work to afford 
continuing employment at the same 
level. The actual costs of such sever¬ 
ance payments shall be regarded as ex¬ 
pense applicable to the approximate 
average of the entire periods of em¬ 
ployment of the terminated employee* 
and equitably apportioned to the con¬ 
tractor's activities during such average 
period. (Accruals of such abnormal or 
mass severance pay are not allowable 
in view of Its conjectural nature.) 

(c) It will usually be acceptable to 
apportion severance payments on the 
basis of the ratio of total severance 
payments to a suitable base for the 
period established pursuant to para¬ 
graph (bXl) or (2) of this section, such 
as payrolls of all employees, direct sal¬ 
aries and wages, etc. The rate so deter¬ 
mined shall be applied to the corre¬ 
sponding element of cost on the indi* 
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vidual contracts. The rate should be 
determined on the basis of the oper¬ 
ations of individual activities or other 
orgainzational units, such as depart¬ 
ments, where such separate computa¬ 
tions effect more accurate and equita¬ 
ble results. Severance pay should ordi¬ 
narily not be considered as directly ap¬ 
plicable to any particular contract or 
contracts. The foregoing applies to 
cost-type supply and research con¬ 
tracts with commercial organizations. 

(d) Subject to paragraph (a) of this 
section, the following standards apply 
in determining allowability of costs for 
severance pay plans of operating con¬ 
tractors: 

(1) Payments should be made only 
upon involuntary termination by re¬ 
duction in force (RIP) of an employee 
which results in a permanent separa¬ 
tion from the employment of the con¬ 
tractor. However, payments may also 
be made upon voluntary separation of 
an employee within a RIF grouping 
but not otherwise scheduled for termi¬ 
nation which thereby elimates the 
need for terminating another employ¬ 
ee Involuntarily. 

(2) Payments should not be provided 
for in the event of (i) temporary, lay¬ 
offs, (ii) employment with a replace¬ 
ment contractor (employer) where 
continuity of employment with credit 
for prior length of service is preserved 
under substantially equal conditions 
of employment, (id) early or normal 
retirement, or (iv) continued employ¬ 
ment by the contractor at another fa¬ 
cility, subsidiary, affiliate, or parent 
company of the contractor. 

<e) The subject of severance pay 
with reference to educational institu¬ 
tions is discussed in FPR 1-15.309-36. 


§ 9-15.5010-9 Precontract costs. 

Precontract costs are those incurred 
prior to the effective date of the con¬ 
tract directly pursuant to the negotia¬ 
nt in anticipation of the award 
of the contract where such incurrence 
is necessary to comply with the pro¬ 
posed contract delivery schedule. Such 
costs are allowable to the extent that 
they would have been allowable if in¬ 
curred after the date of the contract. 
do no ^ costs of preparing 

orof participation in the negotla- 
allowability of precontract 
dependent upon appropriate 
coverage in the contract. 


§ 9-15.5010-1# Plant reconversion costs. 

r 1 econvers i° n costs are thosi 
incurred in the restoration or rehabili 
^auon of the contractor's facilities U 
approximately the same condition ex 
£«ng immediately prior to the com 
of the contract work, fail 
* ear and tear excepted. 


§ 9 - 15 ^ 010 -H Depreciation. 

^the D foKS-° n *“ aU ° Wable subject 


(1) The charge represents normal de¬ 
preciation on a contractor's plant, and 
equipment. 

(2) The charge to current operations 
is a distribution of the cost of acquisi¬ 
tion of a tangible capital asset, less es¬ 
timated residual value, over the esti¬ 
mated useful life of the asset in a sys¬ 
tematic and logical manner. 

(3) Any generally accepted account¬ 
ing method consistently applied to the 
assets concerned having the approval 
of the Internal Revenue Service for 
Federal income tax purposes, if sub¬ 
ject to the Internal Revenue Code of 
1954, as amended, may be used includ¬ 
ing: 

(1) The straight-line method; 

(ii) The declining balance method, 
using a rate not exceeding twice the 
rate which would have been used had 
the annual allowance been computed 
under the method described and in 
subdivision (i) of this subparagraph; 

(iii) The sum of the years-digits 
method; 

(iv) Any other consistent method 
productive of an annual allowance 
which, when added to all allowances 
for the period commencing with the 
use of the property and including the 
current year, does not, during the first 
two-thirds of the useful life of the 
property, exceed the total of such 
allowances which would have been 
used had such allowances been com¬ 
puted under the method described in 
subdivision (ii) of this subparagraph. 

(4) If a monprof it or tax exempt or¬ 
ganization. the method shall be such 
that it could have had the approval of 
the Internal Revenue Sendee had the 
organization been subject to the Inter¬ 
nal Revenue Code of 1954, as amend¬ 
ed. 

(6) The contractor must use the 
same approved method of depreciation 
for costing his contract work as for 
costing his other work at the same fa¬ 
cility. 

(6) The method of depreciation shall 
produce equitable and reasonable re¬ 
sults. 

(b) Depreciation of the following is 
unallowable: 

(1) Idle or excess facilities (machin¬ 
ery and equipment) other than reason¬ 
able standby facilities; 

(2) Assets fully amortized or depreci¬ 
ated on the contractor's books; 

(3) Unrealized appreciation of values 
of assets; 

(4) Accelerated amortization under 
Certificates of Necessity or other 
system In excess of normal depreci¬ 
ation as computed under paragraph 

(a) of this section. 

(c) In entering into contracts involv¬ 
ing the use of “special facilities'* under 
section 161 of the Atomic Energy Act 
of 1954 as amended (section 7 of 
Public Law 85-681 approved Aug. 19, 
1958), the percentage of the total cost 
of such special facilities devoted to 


contract performance and chargeable 
to the DOE should not exceed the 
ratio between the period of contract 
deliveries and the anticipated useful 
life of such facilities. 

§9-15.5010-12 [Reserved! 

§9-15.5010-13 [Reserved] 

§ 9-15^010-14 Compensation for personal 
services. 

(a) Definition. Compensation for 
personal services includes all remu¬ 
neration paid currently or accrued, in 
whatever form and whether paid im¬ 
mediately or deferred, for services ren¬ 
dered by employees of the contractor 
during the period of contract perfor¬ 
mance. It includes, but is not limited 
to, salaries, wages, directors’ and ex¬ 
ecutive committee members’ fees, bo¬ 
nuses (including stock bonuses), incen¬ 
tive awards, employee stock options, 
employee insurance, fringe benefits, 
and contributions to pension, annuity, 
management employee incentive com¬ 
pensation plans, and location 
allowances. 

(b) Allowability. Except as otherwise 
specifically provided in this § 9- 
15.5010-14, costs of compensation for 
personal services are to be treated as 
allowable to the extent that: 

(1) Compensation is paid in accor¬ 
dance with policies, programs, and 
procedures that effectively relate indi¬ 
vidual compensation to the individ¬ 
ual's contribution to the performance 
of contract work, result in internally 
consistent treatment of employees in 
like situations, and effectively relate 
compensation paid within the organi¬ 
zation to that paid for similar services 
outside the organization; 

(2) Total compensation of individual 
employees is reasonable for the ser¬ 
vices rendered; and 

(3) Costs are not in excess of those 
costs which are allowable by the Inter¬ 
nal Revenue Code and regulations 
thereunder. 

(c) Reasonableness. Compensation is 
reasonable to the extent that the total 
amount paid or accrued is comparable 
to compensation paid for similar work 
in the private competitive economy in 
the labor market In which the contrac¬ 
tor competes. The application of this 
basic standard of reasonableness may 
vary according to the contract situa¬ 
tion. 

(1) When the contractor is substan¬ 
tially engaged in private competitive 
business, compensation paid employ¬ 
ees on private work will usually be an 
acceptable standard of comparison for 
evaluating the reasonableness of com¬ 
pensation paid employees performing 
similar work under DOE contracts 
provided that sufficient information is 
available to the DOE to permit a de¬ 
termination that compensation is. in 
fact, consistent. 
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(2) In other contract situations, in¬ 
formation on compensation paid else¬ 
where in the labor market(s) for simi¬ 
lar work, usually as measured by com¬ 
pensation surveys found acceptable by 
the DOE, will be the standard of com¬ 
parison for evaluating the reasonable¬ 
ness of compensation paid employees 
engaged in work under DOE contracts. 

(3) The standard of comparison (i.e. t 
subparagraph (1) or (2) of this para¬ 
graph) for a particular contract situa¬ 
tion is determined by the contracting 
officer after consideration of such fac¬ 
tors as the extent and nature of the 
organization's private competitive 
business; extent to which contract 
work would be physically and organi¬ 
zationally entegrated with private 
work; and the contractor’s systems for 
determining, evaluating, and control¬ 
ling compensation levels. 

(4) It is DOE policy that contractors 
justify the reasonableness of proposed 
compensation costs and provide to the 
contracting officer any supporting in¬ 
formation he deems necessary to his 
evaluation of reasonableness. 

(d) Review and approval of compen¬ 
sation paid individual employees. In 
determining the reasonableness of 
compensation, the compensation of 
each individual contractor employee 
normally need not be subjected to 
review and approval. Generally, the 
compensation paid individual employ¬ 
ees should be left to the judgment of 
contractors subject to the limitations 
of DOE-approved compensation poli¬ 
cies, programs, classification systems, 
and schedules, and amounts of money 
authorized for wage and salary in¬ 
creases for groups of employees. How¬ 
ever, in the case of operating and on¬ 
site contracts, all compensation due an 
individual of $35,000 or more shall re¬ 
quire the contracting officer's or desig¬ 
nee's review and approval. In addition, 
in the case of operating and on-site 
contracts, it will often be necessary 
that employee compensation be sub¬ 
jected to review and approval on an in¬ 
dividual basis at a level below $35,000 
when the contracting officer finds it 
appropriate for the particular situa¬ 
tion. The contract shall specifically 
provide for the approval by the con¬ 
tracting officer of the cost of compen¬ 
sating an individual contractor em¬ 
ployee above the level determined by 
the contracting officer if a total of 50 
percent or more of such compensation 
is reimbursed under DOE cost-type 
contracts. For purposes of determining 
the level for individual review and ap¬ 
proval. total, compensation as used In 
this paragraph includes only the em¬ 
ployee’s base salary and bonus or in¬ 
centive compensation. As in the case 
of other personnel and compensation 
costs, it is intended that contracting 
officer review and approval of individ¬ 
ual compensation normally will be 
prior to incurrence of costs. 


(e) Special consideration in deter¬ 
mining allowability . Certain condi¬ 
tions require special consideration and 
possible limitation as to allowability 
for contract cost purposes where 
amounts appear excessive. Among 
such conditions are the following: 

(1) Compensation to owners of close¬ 
ly held corporations, partners, sole 
proprietors, or members of the imme¬ 
diate families thereof, or to persons 
who are contractually committed to 
acquire a substantial financial interest 
in the contractor’s enterprise. Deter¬ 
mination should be made that such 
compensation is reasonable for the 
actual personal services rendered 
rather than a distribution of profits. 

(2) Any change in a contractor's 
compensation policy resulting in a sub¬ 
stantial increase in the contractor's 
level of compensation, particularly 
when it is concurrent with an increase 
in the ratio of Government contracts 
to other business, or any change in the 
treatment of allowability of specific 
types of compensation due to changes 
in Government policy. 

(3) Compensation in lieu of salary 
for services rendered by partners and 
sole proprietors will be allowed to the 
extent that it is reasonable and does 
not constitute & distribution of profits. 

(f) Limitations on certain forms of 
compensation. In addition to the gen¬ 
eral requirements in paragraphs (a) 
through (e) of this section, certain 
forms of compensation are subject to 
further requirements u specified In 
paragraphs (g) through (o) of this sec¬ 
tion. 

(g) Salaries and wages. Salaries and 
wages for current services include 
gross compensation paid to employees 
in the form of cash, products, or ser¬ 
vices, and are to be treated as allowa¬ 
ble. However, premiums for overtime 
in excess of statutory requirements, 
extra-pay shifts, and multishift work 
are to be treated as allowable to the 
extent approved by the contracting of¬ 
ficer. 

(h) Bonuses and incentive compen¬ 
sation. Incentive compensation and 
cash bonuses based on production, cost 
reduction or efficient performance; 
suggestion awards; and safety awards 
are to be treated as allowable to the 
extent that the contractor's overall 
compensation plan is determined to be 
reasonable and such costs are paid or 
secured pursuant to an agreement en¬ 
tered into in good faith between the 
contractor and the employees before 
the services were rendered, or pursu¬ 
ant to an established plan followed by 
the contractor so consistently as to 
imply, in effect, an agreement to make 
such payment (but see § 9-15.5006). In 
determining reasonableness, it will be 
necessary to that into account not 
only bonuses and incentive compensa¬ 
tion payments charged directly to the 
contract but also payments charged 


indirectly to the contract through 
overhead. Bonuses, awards, and incen¬ 
tive compensation, when any of them 
are deferred, are to be treated as al¬ 
lowable to the extent provided in para¬ 
graph (k) of this section. 

(1) Bonuses and incentive compensa¬ 
tion paid to employees other than 
those whose pay is directly reimbursed 
will not be made allowable in onsite 
construction, architect-engineer, and 
operating contracts where home office 
general and administrative expense is 
unallowable. 

(2) Employer contributions to incen¬ 
tive compensation plans for the pur¬ 
pose of establishing a reserve for the 
payment of incentive compensation 
for services performed in the future 
are unallowable. 

(i) Bonuses and incentive compensa¬ 
tion paid in stock. Costs of bonuses 
and incentive compensation paid in 
the stock of the contractor or of an af¬ 
filiate are to be treated as allowable to 
the extent set forth in paragraph (h) 
of this section (including the incorpor¬ 
ation of the principles of paragraph 
(k) of this section for deferred bonuses 
and incentive compensation), subject 
to the following additional require¬ 
ments. 

(1) Valuation placed on the stock 
transferred shall be the fair market 
value at the time of transfer, deter¬ 
mined upon the most objective basis 
available; and 

(2) Accruals for the cost of stock 
prior to the issuance of such stock to 
the employees shall be subject to ad¬ 
justment according to the possibilities 
that the employees will not receivs 
such stock and their interest in the ac¬ 
cruals with be forfeited. Such costs 
otherwise allowable are to be mads 
subject to adjustment according to the 
principles set forth in paragraph (kX3) 
of this section. (But see f 9-15.5006.) 

(J) Stock options . The cost of options 
to employees to purchase stock of the 
contractor or of an affiliate is to be 
made unallowable. 

(k) Deferred compensation. (1) As 
used herein, deferred compensation in¬ 
cludes all remuneration, in whatever 
form, for which the employee is not 
paid until after the lapse of a stated 
period of years or the occurence of' 
other events as provided in the planfij 
except that it does not include normal 
end of accounting period accruals. It 
includes (i) contributions to pension, 
annuity, stock bonuses, and profit- 
sharing plans, (ii) contributions to dis¬ 
ability, withdrawal, insurance, survi¬ 
vorship, and similar benefit plans, and 
(iii) other deferred compensation, 
whether paid in cash or in stock. 

(2) Deferred compensation is to be 
treated as allowable to the extent that 
(i) except for past service pension and 
retirements costs, it is for services ren¬ 
dered during the contact period; (ii) 
represents, together with all other 
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compensation, a reasonable overall 
compensation plan; (iii) it is paid pur¬ 
suant to an agreement entered into in 
good faith between the contractor and 
employees before the sendees are ren¬ 
dered, or pursuant to an established 
plan followed by the contractor so 
consistently as to imply, in effect, an 
agreement to make such payments; 
and (iv) for a plan which is subject to 
approval by the Internal Revenue Ser¬ 
vice, it falls within the criteria and 
standards of the Internal Revenue 
Code and the regulations of the Inter¬ 
nal Revenue Service. (But see §9- 
15.5006.) 


(3) For determining the allowable 
cost of deferred compensation, con¬ 
tractual provision shall be made for 
appropriate adjustments for credits or 
gains, including those arising out of 
both normal and abnormal employee 
turnover, or any other contingencies 
that can result in a forfeiture by em¬ 
ployees of such deferred compensa¬ 
tion. Adjustments shall be made only 
for forfeitures which directly or indi¬ 
rectly inure to the benefit of the con¬ 
tractor; forfeitures which inure to the 
benefit of other employees covcered 
by a deferred compensation plan with 
no reduction in the contractor's costs 
will not normally give rise to adjust¬ 
ment in contract costs. Adjustments 
for normal employee turnover shall be 
based on the contractor's experience 
and an foreseeable prospects, and 
shall be reflected in the amount of 
cost currently allowable. Such adjust¬ 
ments will be unnecessary to the 
extent that the contractor can demon¬ 
strate that his contributions take into 
account normal forfeitures. Adjust¬ 
ments for possible future abnormal 
forfeitures shall be effected according 
to the following rules. 

<i) Abnormal forfeitures that are 
foreseeable and which can be current¬ 
ly evaluated with reasonable accuracy, 
oy actuarial or other sound computa¬ 
tion, shall be reflected by an adjust¬ 
ment of current costs otherwise al¬ 
lowable; and 


Mtoaoruml forfeitures, not witl 
subdivision (i) of this subparagra 
may be made the subject of agreeme 
between the Government and the c< 
tractor either as to an equitable i 

or & mcthod of determini 
such adjustment. 

(A) In determining whether deferr 
dnrt Pen !u t,on f° r services render 
2?™* the contract Period or is 1 
S 6 f €rvices * consideration shaU 
pv ” V* condlt tons imposed up 
mJ?f tua L Payment. such as, requi: 
2 of continued employment, cc 
ion after retirement, and c< 
"““knot to compete. 

. ,, ?e Fringe benef 

bv t h i° wa ^ C€ * 40(1 services provid 
comr^ C0 ?. tractor hls employees 
Sf nsa i ion in addition to regul 
ages and salaries. Subject to the c 


termination that total compensation is 
reasonable (see § 9-15.5010-14(c», 
costs of fringe benefits such as pay for 
vacations, holidays, sick leave, mlitary 
leave, employee insurance, pension, 
and retirement plans, and supplemen¬ 
tal unemployment benefit plans are to 
be treated as allowable, provided such 
fringe benefits meet the following con¬ 
ditions: 

(1) The benefits contribute to the 
performance of contract work and are 
appropriate for reimbursement from 
public funds; 

(2) Such benefit plans as exist in the 
contractor's private operations that 
are inconsistent with DOE published 
requirements are appropriately modi¬ 
fied or disallowed. 

(3) Employee benefit plans especial¬ 
ly established to meet the particular 
needs of the contract are in conformi¬ 
ty with published DOE policy and 
standards; 

(4) Appropriate controls under the 
contract are established to assure that 
employees on contract work are treat¬ 
ed no more or no less favorably than 
employees in the contractor's private 
operation except to the extent that 
subparagraphs (2) and (3) of this para¬ 
graph apply; 

(5) To the fullest extent possible, 
definite limitations or terminal points 
are established for each of the various 
benefit plans, so that DOE's full liabil¬ 
ity with respect thereto Is established 
under the contract; and 

(6) DOE has access to all informa¬ 
tion necessary to complete under¬ 
standing of the means of computing or 
determining the extent of the benefits 
afforded under the various benefit 
plans. 

(m) Severance pay. See § 9-15.5010-8. 

(n) Training and education ex¬ 
penses. See §§ 9-50.704-13. 9-50.704-14 
and 9-50.704-16(dX8Xv>. 

§9-15.5010-15 Air travel. 

It is the policy of the DOE to re¬ 
quire the use of less than first-class air 
accommodations for all cost-reim¬ 
bursed travel, except when less than 
first-class accommodations are not rea¬ 
sonable available to meet necessary 
mission requirements. For example, 
less than first-class accommodations 
are considered not reasonably avail¬ 
able where less than first-class accom¬ 
modations would: 

(a) Require circuitous routing, 

(b) Require travel during unreason¬ 
able hours, 

(c) Greatly increase the duration of 
the flight, 

(d) Result in additional costs which 
would offset the transportation sav¬ 
ings, 

(e) Offer accommodations which are 
not reasonably adequate for the medi¬ 
cal needs of the traveler. 

The difference in cost between first- 
class air accommodations and less 


than first-class accommodations is an 
unallowable cost except as provided 
for in this section. 

§9-15.5010-16 Page charges in scientific 
journals. 

It is a policy of the DOE to permit 
DOE contractors to budget for and 
pay page charges for scientific journal 
publication as a necessary part of re¬ 
search costs, in all cases where: 

(a) The research papers report work 
supported by the Government. 

(b) The charges are levied impartial¬ 
ly on all research papers published by 
the journal, whether by non-Govem- 
ment or by Government authors. 

<c) Payment of such charges is in no 
sense a condition for acceptance of 
manuscripts by the journal. 

(d) The Journals involved are not op¬ 
erated for profit. 

(e) The author does not receive an 
emolument from the journal for the 
research paper. 

§9-15.5010-17 Special funds in the con¬ 
struction industry. 

Costs of special "funds," financed by 
employer contributions, in the con¬ 
struction industry for such purposes 
as methods and materials research, 
public and industry relations, market 
development, disaster relief, et<x. are 
unallowable except as specifically pro¬ 
vided in the contract. 

§9-15.5010-18 Employee morale, health, 
welfare, and food service and dormi¬ 
tory costs. 

(a) Employee morale, health, and 
welfare activities are those services or 
benefits provided by the contractor to 
its employees to improve working con¬ 
ditions, employer-employee relations, 
employee morale, and employee per¬ 
formance. These activities Include 
such items as house or employee publi¬ 
cations, health or first-aid clinics, re¬ 
creation, employee counseling services 
and. for the purpose of this section, 
food service and dormitory costs. How¬ 
ever. these activities do not include 
and should be differentiated from 
compensation for personal services as 
defined in §9-15.5010-14. Food and 
dormitory services include operating 
or furnishing facilities for cafeterias, 
dining rooms, canteens, lunch wagons, 
vending machines, living accommoda¬ 
tions, or similar types of services for 
the contractor's employees at or near 
the contractor’s facilities or site of the 
contract work. 

(b) Except as limited by paragraph 

(c) of this section, the aggregate of 
costs incurred on account of all activi¬ 
ties mentioned in paragraph (a) of this 
section, less income generated by all 
such activities is allowable to the 
extent that the net aggregate cost of 
all such activities as well as the net 
cost of each individual activity is rea¬ 
sonable and allocable to the contract 


FEDERAL REGISTER, VOL 43, NO. 73—FRIDAY, APRIL 14, 1978 




15960 


PROPOSED RULES 


work. Additionally, advance under¬ 
standings with respect to the costs 
mentioned in paragraph (a) of this 
section are to be reached prior to the 
incurrence of these costs as required 
in f $-15.5006. 

(c) Losses from the operation of food 
and dormitory services may be includ¬ 
ed as costs incurred under paragraph 

(b) of this section, only if the contrac¬ 
tor’s objective is to operate such ser¬ 
vices at least on a break-even basis. 
Losses sustained because food services 
or lodging accommodations are fur¬ 
nished without charge or at prices or 
rates which obviously would not be 
conducive to accomplishment of the 
above objective, are not allowable 
except in those instances where the 
contractor can demonstrate that un¬ 
usual circumstances exist, such that, 
even with efficient management, oper¬ 
ation of the services on a break-even 
basis would require charging inordi¬ 
nately high prices, or prices or rates 
higher than those charged by commer¬ 
cial establishments offering the same 
services in the same geographical 
areas. Typical examples of such un¬ 
usual circumstances are: (1) Where the 
contractor must provide food or dor¬ 
mitory services at remote locations 
where adequate commercial facilities 
are not reasonably available, or (2) 
where it is necessary to operate a fa¬ 
cility at a lower volume than the fa¬ 
cility could economically support. Cost 
of food and dormitory services shall 
include an allocable share of indirect 
expenses pertaining to these activities. 

(d) In those situations where the 
contractor has an arrangement autho¬ 
rizing an employee association to pro¬ 
vide or operate a service such as vend¬ 
ing machines in the contractor’s plant, 
and retain the profits derived there¬ 
from, such profits shall be treated in 
the same manner as if the contractor 
were providing the service (but see 
par. (e) of this section). 

(e) Contributions by the contractor 
to an employee organization, including 
funds set over from vending machine 
receipts or similar sources, may be in¬ 
cluded as cost incurred under para¬ 
graph (b) of this section only to the 
extent that the contractor demon¬ 
strates that an equivalent amount of 
the costs incurred by the employee or¬ 
ganization would be allowable if In¬ 
curred by the contractor directly. 

5 9-15.5010-19 Procurement* or transfers 
from contractor-controlled sources by 
certain cost-type contractors (See § 9- 
50.302-4). 

Allowance for all equipment, materi¬ 
als, supplies, and services which are 
sold or transferred between any divi¬ 
sion, subsidiary, or affiliate of the con¬ 
tractor under a common control shall 
be on the basis of cost incurred in ac¬ 
cordance with the terms of the con¬ 
tract, except that when it is the estab¬ 


lished practice of the transferring or¬ 
ganization to price inter-organization 
transfers of equipment, materials, sup¬ 
plies, and services at other than cost 
for commercial work of the contractor 
or any division, subsidiary, or affiliate 
of the contractor under a common 
control, allowance may be at a price 
when: 

(a) It is or is based on an “estab¬ 
lished catalog or market price of com¬ 
mercial items sold in substantial quan¬ 
tities to the general public" In accor¬ 
dance with FPR l-3.807-l(b)(2); or 

(b) It is the result of “adequate price 
competition" in accordance with FPR 
l-3.807-l(b)(l) (i) and (ii>, and is the 
price at which an award was made to 
the affiliated organization after ob¬ 
taining quotations on an equal basis 
from such organization and one or 
more outside sources which normally 
produce the item or its equivalent in 
significant quantity: Provided, That in 
either case: 

(1) The price is not in excess of the 
transferor’s current sales price to his 
most favored customer (including any 
division, subsidiary, or affiliate of the 
contractor under a common control) 
for a like quantity under comparable 
conditions, and 

(2) The price is not determined to be 
unreasonable by the contracting offi¬ 
cer. Provided, however, That if the 
price is determined unreasonable, such 
determination must be supported by 
an enumeration of facts on which it is 
based and approved at a level above 
the contracting officer. 

The price determined in accordance 
with paragraph (a) of this section 
should be adjusted, when appropriate, 
to reflect the quantities being pro¬ 
cured and may be adjusted upward or 
downward to reflect the actual cost of 
any modifications necessary because 
of contract requirements. 

§ 9-15.5018-20 Relocation costs. 

(a) Relocation costs, for the purpose 
of this Subpart 9-15.50, are costs inci¬ 
dent to the permanent change of duty 
assignment of an existing employee 
for a period of no less than 12 months 
or upon recruitment of a new employ¬ 
ee. 

(b) Relocation costs may include, but 
are not limited to, the type of costs 
covered in paragraphs (c) and (d) of 
this section and are allowable to the 
extent therein set forth: 

Provided: 

(1) The move is for the benefit of 
the employer; 

(2) Reimbursement is in accordance 
with an established policy or practice 
consistently followed by the employer 
in connection with his private oper¬ 
ations, and such policy or practice is 
designed to motivate employees to re¬ 
locate promptly and economically; 

(3) The costs are not otherwise un¬ 
allowable under the provisions of the 


contract or any other paragraph of 
this Subpart 9-15.50; and. 

(4) The amounts to be reimbursed 
shall not exceed the actual (or reason- 
ably estimated) expenses. 

(c) Allowable relocation oosts include 
the following types of expenses: 

(1) Travel expenses, including cost* 
of transportation, lodging, subsistence, 
and reasonable incidental expenses of 
the employee and member* of hi* im¬ 
mediate family and transportation of 
his household and personal effects to 
the new location. 

(2) Expenses incurred incident to lo¬ 
cating a new home, such as advance 
trips by employees and spouses to 
locate living quarters, and temporary 
lodging and subsistence; 

(i) The period for incurrence of costs 
of the type covered in this subpara¬ 
graph (2) shall be kept to the mini¬ 
mum number of days ncessary under 
the circumstances but shall not, in any 
event exceed a cumulative total of 30 
days Including advance trip and travel 
time. 

(3) Other necessary and reasonable 
expenses normally incident to reloca¬ 
tion, such as costs of canceling an un¬ 
expired lease, disconnecting and rein¬ 
stalling household appliances, and 
purchase of insurance against dam¬ 
ages to or loss of personal property. 

(i) Costs of canceling an unexpired 
lease under this subparagraph (3) 
shall not exceed three times the 
monthly rental. 

(d) The following types of relocation 
expenses are allowable but the com¬ 
bined total of costs covered in subpar¬ 
agraphs (1) and (2) of this paragraph 
shall not exceed 8 percent of the sales 
price of the property sold; 

(1) Closing costs (i.e., brokerage fees, 
legal fees, appraisal fees, etc.) incident 
to the sale of the actual residence 
owned at old location by the employee 
when notified of the transfer; 

(2) Continuing costs of ownership of 
the vacant former actual residence 
being sold, such as maintenance of 
building and grounds (exclusive of 
fixing-up expenses), utilities, taxes, 
property insurance, etc., after settle¬ 
ment date or lease date of new perma¬ 
nent residence. 

(e) Relocation costs incurred inci¬ 
dent to recruitment of new employee* 
are subject to this § 9 - 15 . 5010-20 
except that expenses of the type cov¬ 
ered in paragraphs (cX3) and (dKl> 
and (2) of this section are allowable 
only in connection with the relocation 
of existing employees and are not al¬ 
lowable for newly recruited employe#- 
Where relocation costs incurred inci¬ 
dent to recruitment of a new employ# 
have been allowed either as an allowa¬ 
ble direct or Indirect cost and the 
newly hired employee resigns for rea¬ 
sons within his control within 1* 
months after hire, the contractor shan 
be required to refund or credit suen 
relocation costs to the Government. 
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(f) Relocation costs of the following 
types are unallowable whether in¬ 
curred by the employee or by the em¬ 
ployer: 

(1) Loss on sale of home; 

(2) Acquisition of a home in a new 
location (i.e., brokerage fees, legal 
fees, appraisal fees, etc.); 

(3) Continuing mortgage principal 
and interest payments on residence 
being sold; 

(4) Payments for employee income 
taxes incident to reimbursed reloca¬ 
tion costs. 

PART 9-16—PROCUREMENT FORMS 

Sec. 

9-16.000 Scope of part. 

9-16.050 General policy. 

9-16.051 Deviations. 

Subpart 9-16.4—Forms for AdvorHsod Construction 
Contracts 

9-16.400 Scope of subpart. 

9-16.404 Terms, conditions, and provisions. 
9-16.404-50 DOE additions to Standard 

Form 19. 

9-16.404-51 DOE additions to Standard 

Form 20. 

9-16.404-52 DOE additions to Standard 

Form 23A. 

Subport 9-16.7—Forms for Nogotiotod Architect^ 
Enginoor Contracts 

9-16.700 Scope of subpart. 

9-16.701-50 Forms prescribed. 

9-16.703-50 Terms, conditions, and provi¬ 
sions. 

Subport 9-16.8—Miscoltanoous Forms 


form and substance tends to insure im¬ 
partial treatment of all contractors, 
expedites negotiation and contract 
review, and facilitates contract admin¬ 
istration. 

§9-16.051 Deviations. 

Deviations in the standard forms set 
forth in FPR Part 1-16 shall be made 
only in accordance with FPR § 1-1.009 
and § 9-1.009. Deviations from the out¬ 
lines in Subpart 9-16.50 may be made 
If necessary in individual cases after 
review by counsel. 

Subpart 9-16.4—Forms for Advortisod Construction 
Contracts 

§ 9-16.400 Scope of subpart. 

This subpart prescribes the DOE ad¬ 
ditions to standard forms prescribed 
by FPR Subpart 1-16.4 for use in pro¬ 
curing construction by formal adver¬ 
tising. 

§ 9-16.404 Terms, conditions, and provi¬ 
sions. 

The deletion of the words in clause 5 
of Standard Form 23A authorized by 
FPR l-16.404(e) shall not be made 
without the prior approval of the DOE 
senior procurement official. Headquar¬ 
ters. 

§9-16.404-50 DOE additions to Standard 
Form 19. 


9-16.804 Report on procurement. 

9-16.804-1 General. 

9-16.807 Procurement request form. 
9-16.808 DOE Certificate of Appointment. 

Subport 9-16.50—Contract OutUnot 


9-16.5000 Scope of subpart. 

9-16.5001 Applicability. 

9-16.5002 Contract outlines. 

9-16.5002-1 Special Research Support 
Agreement (SRSA) 

9-16.5002-2 Outline of agreement for 
rental of contractor-owned construction 

equipment. 

9-16.5002-3 Outline of agreement for 
rental of third party-owned construction 

equipment. 

9-16.5002-4 Outline of inspection report of 

equipment. 


Authority: Title V, Department of Energy 
Organization Act (Pub. L. 95-91), Adminis¬ 
trative Procedures Act, as amended (5 U.S.C. 
551. et. seq ) 


§9-16.000 Scope of part. 

part im Ptements FPR Part 1-16 
wmch prescribes the standard forms 
tor use in connection with the pro¬ 
curement of supplies, nonpersonal ser¬ 
vices, and construction and supple- 
ments FPR Part i-ie by prescribing 
certain DOE additions to the standard 
orms which are used for such pro- 
n^?; ments ’ and hy setting forth DOE 
Jtlines for various categories of 
^cements. 


§9-16.050 General policy. 

J}. 1 ® the Policy of DOE to use stan¬ 
za forms prescribed by Part 1-16 
wnerever practicable. Uniformity in 


(a) Although certain additions to 
Standard Form 19 are authorized by 
this section, employing them tends to 
defeat the purpose of the short form, 
and careful consideration should be 
given to the need for any addition 
before it is included. 

(b) The following clauses may be 
added to Standard Form 19 when ap¬ 
plicable: 

(1) Security. (9-7.103-53) 

(2) Renegotiation. (9-7.102-51) 

(3) The following wage determina¬ 
tion clause: 

The wage rates set forth are the 
minimum rates which may be paid to 
the classifications of laborers and me¬ 
chanics designated therein pursuant 
to the Davts-Bacon Act (Act of March 
3, 1931, as amended; 40 U.S.C, 276a et 
seq.). DOE does not represent that 
said minimum wage rates do now, nor 
that they will at any time in the 
future, prevail in the locality of the 
work for such laborers or mechanics; 
nor that such mechanics or laborers 
are or will be obtainable at said rates 
for work under this contract; nor that 
said rates represent the most recent 
wage determination by the Secretary 
of Labor with respect to such classifi¬ 
cations of laborers or mechanics in the 
locality of the work. 

§9-16.404-51 DOE additions to Standard 
Form 20. 

The following additions shall be 
made to Standard Form 20: 


Wage determination. The wage rates 
set forth are the minimum rates which 
may be paid to the classifications of la¬ 
borers and mechanics designated 
therein pursuant to the Davis-Bacon 
Act (Act of March 3, 1931, as amended; 
40 U.S.C. 276a et seq.). DOE does not 
represent that said minimum rates do 
now. nor that they will at any time in 
the future prevail in the locality of 
the work for such laborers or mechan¬ 
ics; nor that such mechanics or labor¬ 
ers are or will be obtainable at said 
rates for work under this contract; nor 
that said rates represent the most 
recent wage determination by the Sec¬ 
retary of Labor with respect to such 
classifications of laborers or mechan¬ 
ics in the locality of the work. 

§9-16.404-52 DOE additions to Standard 
Form 23A. 

The DOE clauses to be added to the 
Standard Form 23A are prescribed in 
Subpart 9-7.6. 

Subpart 9-16.7—Forms For Nogotiotod 
ArchHoct-Enginoor Contracts 

§ 9-16.700 Scope of subpart. 

This subpart describes the adminis¬ 
trative terms and additional provisions 
to be added to Standard Form 252. 

§ 9-16.701-50 Forms prescribed. 

The standard forms prescribed by 1- 
16.7 shall be used to procure architect- 
engineer services under negotiated 
fixed-price contracts except as pro¬ 
vided in this section. The following ad¬ 
ditional terms shall be included in the 
Standard Form 252, Item 6: 

(a) Description of project 

Note.—A s full a description as Is feasible 
should be Inserted. If the architect-engineer 
services are to be furnished for a construc¬ 
tion project, describe the faculties involved, 
including any auxiliary facilities that may 
be required. 

(b) Statement of architect-engineer 
services . The contractor shall, within 
the time specified in the contract, or if 
not specified therein. In the shortest 
reasonable time, furnish for the con¬ 
struction project the architect-engi¬ 
neer services described below, subject 
to such further detailed requirements 
as may be appended to this contract 
by agreement of the parties. 

Note A—This form of contract provides 
for completion of the architect-engineer ser¬ 
vices “within the shortest reasonable time”. 
The form may be modified to provide for 
completion of separable parts of the work at 
different times. 

Note B.—When title I, II, or III services 
are to be furnished, the foUowing language 
may be used to describe such services. Modi¬ 
fications in the text of the language may be 
made to omit Inappropriate items or, where 
necessary, to meet particular circumstances. 

Title I—Preliminary Services 

(1) Conduct or arrange for, by subcontract 
or otherwise as approved by the contracting 
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officer, and supervise all necessary topo¬ 
graphical and other field surveys, and prep¬ 
aration of maps, and necessary test borings 
and other surface investigations. 

(2) Consult and collaborate with DOE to 
determine the requirements which will 
govern the design of the project and to es¬ 
tablish architectural and engineering crite¬ 
ria for such design. 

(3) Conduct preliminary studies, and pre¬ 
pare preliminary sketches, drawings, layout 
plans, outline specifications and reports 
showing features and characteristics of the 
design proposed to meet DOE’s require¬ 
ments. If more than three studies, including 
sketches, drawings, plans, outline specifica¬ 
tions, or documents are required because of 
changes initiated by DOE, an equitable ad¬ 
justment in the lump-sum compensation 
will be made In accordance with provisions 
of the changes article. 

(4) The drawings, plans, and outline speci¬ 
fications and documents shall be prepared 
in such form and furnished in such quantity 
as directed by DOE. 

Note.— Specific quantities of the draw¬ 
ings, plans, outline specifications, and docu¬ 
ments should be Indicated here or elsewhere 
in the contract. 

(5) Prepare preliminary estimates of cost 
and time schedules for (i) completion of the 
design and working drawings and specifica¬ 
tions, and (ii) construction. 

(6) Prepare preliminary estimates of mate¬ 
rial quantities required for construction. 

Title II— Design Services 

(1) Upon approval by DOE of preliminary 
plans and estimates, undertake the design 
of the construction project. 

(2) Undertake restudy and redesign work 
due to minor deviations from the approved 
preliminary work as may be required by 
DOE. 

(3) Prepare and revise, for the approval of 
DOE, and furnish complete sets of contract 
bidding documents, including working draw¬ 
ings, details, and specifications for construc¬ 
tion, in such form and quantity and includ¬ 
ing such provisions as may be required by 
law or the directions of DOE. 

Note.— Specific quantities of drawings and 
specifications should be indicated here, or 
elsewhere in the contract. 

(4) Prepare, or when directed by DOE, 
participate with others in the preparation 
of a detailed estimate of the cost of a con¬ 
struction based on the approved design and 
working drawings and specifications. 

(5) Assist DOE in securing, analyzing, and 
evaluating construction bids or proposals. 


(6) When requested, consult with and 
advise DOE on any questions which may 
arise in connection with the architect-engi¬ 
neer services described in this contract. 

Title III— Supervision of Construction 

(1) Furnish and maintain governing lines 
and bench marks to provide horizontal and 
vertical controls to which construction may 
be referred. 

(2) Check and approve or require revision 
of. all vendors’ shop drawings to assure con¬ 
formity with the approved design and work¬ 
ing drawings and specifications. 

(3) Inspect the execution of construction 
so as to assure adherence to approved work¬ 
ing drawings and specifications. 

(4) Inspect construction workmanship and 
materials, and equipment, and report to 
DOE as to their conformity or nonconformi¬ 
ty to the approved working drawings and 
specifications. 

(5) Make or procure such field or laborato¬ 
ry tests of construction workmanship and 
materials, and equipment, as DOE may re¬ 
quire or approve. 

(6) Prepare estimates of reasonable 
amounts of increase or decrease In contract 
price and/or contract completion time for 
contract modifications, evaluate proposals 
submitted by the constructor for such con¬ 
tract adjustments and make recommenda¬ 
tions to the contracting officer for use In ne¬ 
gotiating. 

(7) Prepare reports and make recommen¬ 
dations on status of deliveries or materials 
and equipment as DOE may require or ap¬ 
prove. 

(8) Prepare monthly and other reports of 
the progress of construction, as may be re¬ 
quired, and partial, interim, and final esti¬ 
mates and reports of quantities and values 
of construction work performed, for pay¬ 
ment or other purposes. 

(9) Furnish - setts) of reproduc¬ 

ible “as-built” record drawings of the type 

specified by DOE and - setts) of 

marked-up specifications, showing construc¬ 
tion as actually accomplished. 

§ 9-16.703-50 Terms, conditions, and pro¬ 
visions. 

The clauses listed in Subpart 9-7.8 
shall be added to the Standard Form 
253, General Provisions (Architect-En¬ 
gineer Contract), as prescribed there¬ 
in. 

Subpari 9-16.8—Miscellaneous Forms 
§ 9-16.804 Report on procurement. 


§ 9-16.804-1 General. 

The DOE senior procurement offi- 
cial. Headquarters, is responsible for 
submitting the reports required of 
DOE by 1-16.804. 

8 9-16.807 Procurement request form. IR*. 
served] 

§9-16.808 DOE Certification of Appoint- 
ment 

See page 411a for Certificate of Ap¬ 
pointment. 

Subpart 9-16.50—Confront Outlines 

§ 9-16.5000 Scope of subpart. 

This subpart contains outlines for 
certain categories of agreements. 

$9-16.5001 Applicability. 

The contract outlines set forth 
herein are applicable to procurements 
within the scope of the various catego¬ 
ries covered by the outlines. 

§ 9-16.5002 Contract outlines. 

The outlines in this section provide a 
format, text, and arrangement for a 
ready source of reference. The out¬ 
lines are suggested as models. As such, 
they may be modified locally to meet 
the circumstances of a particular pro¬ 
curement without being subject to 9- 
16.051. 

§9-16.5002-1 Special research support 
agreement with educational institu¬ 
tions (SRSA), 

Contract No.-- 

This agreement is effective as of the —, 
19 -, between the United States of Amer¬ 

ica (hereinafter referred to as the “Govern¬ 
ment ”), acting through the U.S. Depart¬ 
ment of Energy (hereinafter) referred to as 

the “DOE”), and - (hereinafter 

referred to as the “Contractor”). 

Recitals 

DOE wishes to have the Contractor per¬ 
form certain research. This agreement 
states the terms and conditions under which 
the Contractor agrees to perform the work 
This agreement is authorized by the De¬ 
partment of Energy Organization of 1977 
and other applicable law\ 
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Serial No. 


411a 


Department of iEnergg 



Certificate of Appointment 

Pursuant to authority vested in the undersigned and in accordance with Subpart 1-1.4 
of the Federal Procurement Regulations and DOE Procurement Regulations 


IS HEREBY APPOINTED 

Contracting (Officer 

for the 

United States of America 


subject to the limitations contained in the Federal Procurement Regulations, 
DOE Procurement Regulations and to any further limitations set forth herein 


Unless sooner revoked, this appointment is effective until: 


Appointing Officer 

Signature 


Date 
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Agreement 

Now therefore, the parties hereto agree as 
follows: 

ARTICLE X—THE RESEARCH TO BE PERFORMED 

(a) The Contractor shall, to the best of Its 
ability, furnish personnel, facilities, equip¬ 
ment, materials, supplies, and services, 
except such as are furnished by the Govern¬ 
ment, necessary for the performance of the 
research provided for In Appendix A and 
shall perform the research and report 
thereon pursuant to the provisions of this 
agreement. It is understood that Appendix 
A, a guide to the performance of this agree¬ 
ment, may be deviated from by the Contrac¬ 
tor subject to the specific requirements of 
this agreement. 

(b) This work shall be conducted under 

the direction of - or such other 

member of the Contractor’s staff as may be 
mutually satisfactory to the parties. 

Note A.—The description of the research 
in Appendix A may be omitted and Appen¬ 
dix A appropriately modified to incorporate, 
by pertinent references to the proposal or 
other documents, the type of data necessary 
to describe the research as called for by Ap¬ 
pendix A; and where there is no cast shar¬ 
ing. other features may be referenced in lieu 
of insertion of Appendix A. In such cases, 
the referenced material will be retained as 
part of the permanent contract file. 

ARTICLE II—THE PERIOD FOR PERFORMANCE 

The period of performance under this 

agreement shall commence on - 

19-and expire in- 19-. Perfor¬ 

mance may be extended for additional peri¬ 
ods by the mutual written agreement of the 
parties. It is presently expected that this 
agreement will be extended by mutual 
agreement until-19-. 1 

ARTICLE III—CONSIDERATION 

<a) In full consideration of the Contrac¬ 
tor’s performance hereunder. DOE shall 
furnish the equipment, supplies, materials, 
and services, if any, listed in Article A- 
U(bX2) and pay the Contractor the sum of 

$-, hereinafter called the "Support 

Ceiling’’ which sum shall be subject to ad¬ 
justments as hereinafter provided. 

(b) Payments to the Contractor shall 
equal the "cumulative support cost" of per¬ 
formance of this agreement, as the term 
"cumulative support cost” is defined In Arti¬ 
cle B-X1X * *. Provided however, and notwith¬ 


‘Thls sentence is optional and may be 
omitted. 

• The term cumulative support cost refers 
to the cost of items under A-II(a) of Appen¬ 
dix A, for the initial agreement period plus 
any extension period that may be properly 
chargeable to DOE. If proportionate cost 
sharing is involved, the support cost is 
DOE’s share of such costs, and it does not 
include the cost of items excluded form Ar¬ 
ticle U-<a), such as items to be contributed 
solely by the Contractor or property to be 
furnished by the Government. Charges to 
DOE will be reported after the conclusion 
of each agreement period set forth in Ap¬ 
pendix A (generally an annual period); in 
addition to the limitations on charges to 
DOE provided for by this Article III, 
charges to DOE for a specified agreement 
period may not exceed 110 percent limita¬ 
tion mentioned above as well as to the provi¬ 
sions of this Article III. 


standing any other provision of this agree¬ 
ment, that the Government's monetary li¬ 
ability under this agreement shall not 
exceed the support ceiling or an amount 
equal to the cumulative support cost which¬ 
ever is less. The Contractor shall be obligat¬ 
ed to perform under this agreement 
throughout the agreed-upon period of per¬ 
formance, and to bear all costs which DOE 
has not agreed to pay; provided however, 
that the Contractor shall have the right to 
cease to perform the research provided for 
in this agreement, upon written notice to 
DOE to that effect, at any time, when or 
after the cumulative support cost equals or 
exceeds the support ceiling. 

(c) The support ceiling specified in (a) 
above may be increased unilaterally by DOE 
by written notice to the Contractor and may 
be increased or decreased by written agree¬ 
ment of the parties (whether or not by 
formal modification to this agreement). In 
the event the stated period of performance 
is extended, the support ceiling will be re¬ 
vised to reflect any increased DOE support 
for the extended period or periods. 

(d) Upon termination, or expiration of the 
total period of performance, the Contractor 
shall promptly refund to DOE (or make 
such deposition as DOE may in writing 
direct) any sums paid by DOE to the Con¬ 
tractor under this agreement, through 
direct payment or under letter of credit, in 
excess of the cumulative support cost in¬ 
curred in performance under the agree¬ 
ment. 

ARTICLE IV-GOVERNMENT PROPERTY 

The following items of property procured 
or fabricated by the Contractor are hereby 
listed as "Government Property”. (List all 
property and equipment, title to which Is to 
remain in the Government. Insert the word 
'‘none” if title to all of the property is to be 
vested in the Contractor. If title to property 
procured or fabricated by the Contractor is 
to remain in the Government, add appropri¬ 
ate provisions for payment for such proper¬ 
ty from plant and equipment funds. Such 
funds should be in addition to. and not a 
part of, the "Support Ceiling” funds pro¬ 
vided under Article III). 

ARTICLE V—APPENDICES 

Appendix A, Appendix B—General Provi¬ 
sions and Appendix C Statement of Costs, 
are hereby attached to and made a part of 
this agreement 

In witness whereof, the parties have ex¬ 
ecuted this agreement 

United States of America 

By- 


(Title) 

Department of Energy 


(Contractor) 

By- 

(Title) 


Contract No.- 

Appendix A 

Contractor- 

Contract No.- 


For the agreement period-through —. 

Article A-I. Research to be performed by 
the contractor. [Insert description of re- 
search activity and state the appropriate 
percentage of time or effort which the prin- 
cipal investigators) expects to devote to the 
work). 

Article A-II. Ways and means of perfor¬ 
mance. [The listing under (a), (b). and (c> 
below should be in a form to permit deter¬ 
mination of which items of cost are to be 
chargeable to DOE or proportionately 
shared, and which items are to be contribut¬ 
ed solely by the contractor or solely by 
DOE. The listing should also permit appli¬ 
cation of the approval requirements of the 
agreement. Excessive detail in listing should 
be avoided. 

(a) Items for which support will be pro¬ 
vided as indicated in A-ni below. [Do not 
Include In this paragraph (a) any items 
which are to be contributed solely by the 
contractor. See 5 9-4.5107-1'd)]. 

(1) Salaries and wages. [State total dollar 
amount. If any stipulated salary support 
amounts for professional staff members are 
established in accordance with § 9-4.5106-4. 
the st ipulated amounts, along with any limi¬ 
tations or requirements on the use of such 
stipulated amount (see 59-4.5106-4<c)) 
should be provided for in the agreements ] 

(2) Equipment to be purchased or fabri¬ 
cated by the contractor. [List equipment to 
be purchased or fabricated by the contrac¬ 
tor and for which title is to remain in the 
contractor and state the total dollar amount 
budgeted for such equipment. Such equip¬ 
ment may be set forth In general classifica¬ 
tions as specifically as possible if it is not 
feasible to list them individually. However, 
any individual piece of equipment, the esti¬ 
mated cost of which is over $1,000 will be 
separately identified. Except where the 
agreement may otherwise specifically pro¬ 
vide, equipment for the purpose of this 
paragraph A ll shall mean an item of per¬ 
sonal property having a useful life expec¬ 
tancy in excess of 1 year and an acquisition 
cost in excess of $200.1 

(3) Travel. (Show amounts for both for¬ 
eign and domestic. If none, state none). 

Domestic- 

Foreign- 

(4) Other direct costs. 

(5) Indirect costs based on a predeter¬ 
mined rate of-percent based on contrac¬ 

tor fiscal year(s). [Show factor or factors of 
cost to which rate applies—generally direct 
salaries and wages.) 

(b) Items, if any, significant to the perfor¬ 
mance of this agreement, but excluded from 
computation of support cost and from con¬ 
sideration in proportioning costs. (See 
4.5107-2(0.) 

(1) Items to be contributed by the contrac¬ 
tor. In accordance with Article B-IKc). If a 
proposed contractor contribution is Included 
in this paragraph (bXl), the contractor 
shall maintain records adequate to permit 
DOE to determine the extent of the contri¬ 
bution. If the time or effort of the principal 
investigators) is to be contributed by the 
contractor and excluded from A-II<a) ana 
A-II(b), the contributed time or effort 
should be listed under A-II(c). 

(2) Items to be contributed by the Govern¬ 
ment. . 

(c) Time or effort of principal 
investigators) contributed by contractor 
but excluded from computation of support 
cost and from consideration in proportion¬ 
ing costs. [Where covered under A-II<a) or 
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A-n(bKl) above, state: "None”. See $9- 
4.5107-1(0.1 

Article A-III. The total estimate cost of 
items under A-II(a) above for the agree¬ 
ment period stated In this Appendix A is 

I_ ; doe will pay - percent of the 

actual costs of these Items Incurred during 
the agreement period stated In the Appen¬ 
dix A. subject to the provisions of Article in 
and Article B-XXIX. The estimated DOE 
support cost for the agreement period 
stated in this Appendix A is $-. 

The estimated DOE support cost is funded 
as follows: 

(a) Estimated unexpended balance from 

the prior perlod(s) % -. 

(b) New funds for the current period 

I-V 

The new funds being added in A-ni(b) 
constitute the basis for advance payments 
provided under Article B-XI. 

Appendix B— General Provisions 

For the agreement period-through 


ARTICLE R-1—DEFINITIONS 

(a) The term “DOE” means the U.S. De¬ 
partment of Energy or any duly authorized 
representative thereof, including the con¬ 
tracting officer except for the purpose of 
deciding an appeal under the article entitled 
'Disputes". 

(b) The term “contracting officer” means 
an official designed to enter into or admin- 
ster contract (agreements) and make related 
determinations and findings. 

(c) Except as otherwise provided in this 
agreement, the term “subcontracts” in¬ 
cludes purchase orders under this agree¬ 
ment. 


ARTICLE B-n— INSPECTION, REPORTS. RECORDS 
AND ACCOUNTS 1 

(a) DOE shall have the right to inspect, in 
such manner and at all reasonable times as 
it deems appropriate, ail activities of the 
contractor arising in the course of its under- 
t*fciug under this agreement. 

(b) The contractor shall make progress 
and other reports in such manner and at 
such times as specified in Article B-XXI. 
The contractor shall also make such other 
reports to DOE with respect to its activities 
under this agreement, as DOE may reason- 

require from time to time. 

con ^ rllc ^ or agrees to keep records 
and books of account, in accordance with 
generally accepted accounting principles 
ana practices, and consistent with the re- 
°* federal Management Circu- 
w* (FMO ** constituted on the effeo- 
e commencement data of the agreement 
Period, covering its costs and expenditures 
included under Article A-DCa) of 
ppendix A and which are in furtherance of 
thl I ese8rch "or* under this agreement. In 

* contractor contribution is listed 
to Article A-II(b), the contractor shall main* 
records adequate to permit DOE to de- 
*rmtae the extent of the contribution. If 
sta/f me <nbers are included 
mairt A-n<b), the contractor shall 

TOJitahi records on such personnel in ao- 

payroll distribution pro- 
a^ure of section J.7.b. of PMC 73-8. 

or^inl™. tt * re T flnt b with * not-for-profit 
®JWntcat»on other than an educational In- 

th^J U ' Ucle 8h0uld ** revlsed 
(Fpp i °ommerclal cost principles 

ac lualcost 2> WlU ** U * ed detenninln S 


(d) DOE shall at all reasonable times be 
afforded access to the premises and to these 
books and records and to to related corre¬ 
spondence receipts, vouchers, memoranda, 
and other data of the contractor: and the 
contractor shall preserve such books and 
papers, without additional compensation 
therefor, in accordance with the retention 
requirements referenced in Article B-XVH, 
Examination of Records. 

ARTICLE B-IV—DISCLOSURE Of INFORMATION 

This clause should be used in place of the 
clauses entitled “Security”, f 9-7.103-83, and 
“Classification” § 9-7.103-50, in SRSAs with 
educational institutions for offsite research 
that are not likely to produce Restricted 
Data or other classified information. 

Disclosure of Info rma Hon 

(a) It is mutually expected that the activi¬ 
ties under this agreement will not Involve 
Restricted Data or other classified informa¬ 
tion or material. It is understood, however, 
that if in the opinion of either party this ex¬ 
pectation changes prior to the expiration or 
termination of all activities under this 
agreement, said party shall notify the other 
party accordingly in writing without delay. 
In any event, the contractor shall classify, 
safeguard, and otherwise act with respect to 
all Restricted Data and other classified in¬ 
formation and material, in accordance* * with 
applicable law and the requirements of 
DOB and shall promptly inform DOE in 
writing if and when Restricted Data or 
other classified information or material be¬ 
comes involved, if and when Restricted Data 
or other classified information or material 
becomes involved, the contractor shall have 
the right to terminate performance of the 
work under this agreement and in such 
event the provisions of this agreement re¬ 
specting termination for the convenience of 
the Government shall apply. 

(b) The contractor shall not permit any 
individual to have access to Restricted Data, 
or other classified information, except in ac¬ 
cordance with the Atomic Energy Act of 
1954, as amend, and DOE regulations or re¬ 
quirements. 

(c) The term "Restricted Data” as used in 
this article means all data concerning the 
design, manufacture, or utilization of 
atomic weapons, the production of special 
nuclear material or the use of special nucle¬ 
ar material In the production of energy, but 
shall not include data declassified or re¬ 
moved from the Restricted Data category 
pursuant to section 142 of the Atomic 
Energy Act of 1954, as amended. 

ARTICLE B-V—RESPONSIBILITY FOR THE WORK 

(a) The contractor Is solely responsible for 
the conduct of the work. 

(b) In instances where the carrying out of 
the work involves an NRC license, the provi¬ 
sions of the pertinent license shall prevail 
over any inconsistent provisions of this 
agreement. 

ARTICLE B-VT (RESERVED] 

ARTICLE B-VII—RIGHTS IN TECHNICAL DATA 
(SHORT FORM) 

Insert the clAuse in 5 9-9.202-3<gX2). 

ARTICLE B-Vin— PATENT RIGHTS (SHORT FORM) 

Insert the clause In 4 9-9.107-6. 

ARTICLE B-CX—PROPERTY ITEMS 

(a) Except as otherwise provided in this 
paragraph (a) and paragraph (b) of this Ar¬ 


ticle B-IX, title to all material, supplies, and 
equipment purchased or otherwise acquired 
by the contractor in the performance of its 
research activities shall be and remain in 
the contractor. Said materials, supplies, and 
equipment shall be used for the benefit of 
research under this agreement and any ex¬ 
tensions or successor contractors hereto: 
And. provided. There is no interference with 
said research, shall be made available for 
use by investigators working on any Federal 
research agreement at the same location. 
Subject to these priorities, and materials, 
supplies, and equipment may be used as the 
contractor wishes. Except as otherwise 
agreed in writing, title to any items of prop¬ 
erty listed as "Government property” shall 
pas6 directly to the Government: such prop¬ 
erty shall be subject to paragraphs (b). (c). 

(d). (e>, and (f) of this Article B-IX. 

(b) Subject to the mutual agreement of 
DOE and the contractor, the Government 
may furnish the contractor items of equip¬ 
ment. materials, supplies or facilities for use 
by the contractor in the performance of the 
work: title to these items shall remain in the 
Government unless otherwise agreed in 
writing. Such Items of property and the 
items of property listed elsewhere in this 
agreement as Government property, are 
hereinafter referred to as “Government 
property”. Title to Government property 
shall not be affected by the incorporation or 
attachment thereof to any property not 
owned by the Government nor shall any 
such property, or any part thereof, be or 
become a fixture or lose its identity as per¬ 
sonality by reason of affixation to any 
realty. 

(c) To the extent practicable, the contrac¬ 
tor shall cause all items of Government 
property to be suitably marked with an 
identifying mark or symbol indicating that 
the items are the property of the Govern¬ 
ment. The contractor shall maintain, at all 
times and in a manner satisfactory to DOE, 
records showing the use and disposition of 
Government property. Such records shall be 
subject to DOE Inspection at all reasonable 
times and DOE shall at all reasonable times 
have access to the premises wherein any 
items of Government property are located. 
Unless otherwise authorized in writing by 
DOE, the contractor shall use Government 
property only for the purposes of this agree¬ 
ment: provided, however, that the contrac¬ 
tor is hereby authorized to use Items of 
equipment constituting Government proper¬ 
ty for other Federal research agreements to 
the extent such use: (1) Does not interfere 
with Its work under this agreement: (2) is 
not prohibited by provisions of the other 
Federal agreements; and (3) is promptly re¬ 
ported by the contractor to DOE under this 
agreement. 

(d) The contractor shall promptly notify 
DOE of any loss or destruction of or damage 
to Government property. It is understood 
that the contractor shall not be liable for 
any such loss, destruction or damage, unless 
same results from willful misconduct or lack 
of good faith on the part of any corporate 
officer of the contractor, or of one or more 
of the contractor's representatives having 
supervision or direction of all or substantial¬ 
ly all of the activities under this agreement. 
If the constractor is liable for any such loss, 
destruction, or damage, it shall promptly ac¬ 
count therefor to the satisfaction of DOE: if 
the contractor is not liable therefor, and is 
indemnified, reimbursed, or otherwise com¬ 
pensated for such loss, destruction, or 
damage, it shall promptly account therefor 
to the satisfaction of DOE. 
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(c) With the written approval of DOE, the 
contractor may sell, transfer, or otherwise 
dispose of items of Government property to 
such parties and upon such terms as so ap¬ 
proved, or itself acquire title to items of 
Government property upon such terms as 
may mutually be agreed upon in writing by 
the contractor and DOE. The proceeds of 
any such disposition, and any agreed price 
of any such contractor acquisition, shall be 
paid by the contractor to the Government, 
or credited on account of DOE payments to 
be made under this agreement as DOE may 
direct. Subject to the other provisions of 
this agreement, the contractor shall deliver 
Government property to DOE upon request 
(suitably packed and shipped at the Govern¬ 
ment’s expense). 

(f) The contractor shall utilize for the 
benefit of the work under this agreement 
such items of property available to the con¬ 
tractor by reason of its activities under 
other Federal research agreements as are 
appropriate for utilization under this agree¬ 
ment pursuant to the provisions of the per¬ 
tinent Federal agreements. 

ARTICLE B-X—TERMINATION FOR CONVENIENCE 
OF THE GOVERNMENT 

Insert FPR 1-8.704-1. 

ARTICLE B-XI—PAYMENTS 

(a) DOE shall make payments to the con¬ 
tractor with respect to the amount of con¬ 
sideration prescribed in Article III of this 
agreement as follows: 

(1) A maximum of an additional 45 per¬ 
cent of the new funds as set forth in Article 
A-III(b) of this agreement following execu¬ 
tion of this agreement (and following the ef¬ 
fectuation of each extended period) upon 
receipt of a request, or requests, in writing 
from the contractor. 

(2) A maximum of an additional 45 per¬ 
cent of the new funds as set forth in Article 
A-III(b) of this agreement upon receipt of a 
request or requests from the contractor evi¬ 
dencing that the amount requested is then 
required in connection with the work under 
the agreement. 

Note.— Subparagraphs (1) and (2) of this 
paragraph (a) may be revised, as deemed ap¬ 
propriate by the field office, in accordance 
with 19-4.6112-3(a). 

(3) If. following submission of an annual 
progress report, the agreement is to be ex¬ 
tended for an additional period of perfor¬ 
mance, an additional payment may be made 
at the time of execution of the extension 
which, when added to the payments already 
made under (1) and (2) above for the expir¬ 
ing period, will not exceed the new funds set 
forth in Article A-III(b) for the expiring 
period; a concluding payment for the perti¬ 
nent period, if appropriate, may be made 
following submission of a certified state¬ 
ment showing DOE support cost and evi¬ 
dencing the contractor’s performance under 
the agreement. 

(4) If the agreement is not to be extended, 
the final payment of the consideration pro¬ 
vided for in Article III shall be made follow¬ 
ing submission by the contractor of a final 
report required by Article B-XXI, in form 
and content satisfactory to DOE and sub¬ 
mission of a certified statement showing 
DOE support cost and evidencing the con¬ 
tractor’s performance and compliance by 
the contractor with the patent provisions. 

(b) The payments made pursuant to para¬ 
graph (a) above shall not prejudice or other¬ 
wise affect adversely any of the Govern¬ 


ment’s rights under the agreement. For pur¬ 
poses of settlement in the event of termina¬ 
tion pursuant to Article B-X hereof, these 
payments shall not be construed as eviden¬ 
tiary, and any excess payment in the light 
of Article B-X shall be promptly returned 
to DOE. 

(c) DOE, at its option, may invoke the fol¬ 
lowing with respect to any amount of con¬ 
sideration remaining to be paid at any given 
time: 

(1) DOE shall issue a letter of credit as 
provided for by Treasury Fiscal Require¬ 
ments Manual, Part IV. section 1020, under 
which payments to the contractor with re¬ 
spect to the amount of consideration pro¬ 
vided for in Article III be made. The con¬ 
tractor agrees that the first ninety (90) per¬ 
cent of the new funds as set forth in Article 
A-III(b) will be under the letter of credit 
and will be subject to the submission by the 
contractor of a Payment Voucher on Letter 
of Credit (TUS 5401). in accordance with 
procedures based upon Treasury Fiscal Re¬ 
quirements Manual. Part VI, section 1020, 
which are agreed to by the parties. Follow¬ 
ing submission by the contractor of a final 
report provided for in Article B- XXI, in 
form and content satisfactory to DOE and 
submission of a certified statement showing 
the total expenditures and evidencing the 
contractor’s performance, and upon submis¬ 
sion by the contractor to DOE of such in¬ 
voices or vouchers as are satisfactory to 
DOE, DOE shall pay the contractor the 
concluding payment of the consideration 
provided for in Article III, or said conclud¬ 
ing payment will be included under the 
letter of credit and will be subject to sub¬ 
mission by the contractor of a payment 
voucher on letter of credit, in accordance 
with the procedure described above. If, fol¬ 
lowing submission of an annual report, the 
agreement is extended for an additional 
period of performance, and additional pay¬ 
ment may similarly be mads at the time of 
execution of the extension which, when 
added to the payments already made for the 
expiring period, will not exceed the new 
funds as set forth in Article A-IH(b) for the 
expiring period; a concluding payment for 
the pertinent period, if appropriate, may be 
made following submisaion of a certified 
statement showing DOE support cost for 
the pertinent period and evidencing the con¬ 
tactor’s performance. 

(2) DOE reserves the right to increase, de¬ 
crease, or cancel the amount covered by the 
letter of credit, provided that such action is 
required because of & change in the amount 
of consideration provided for in Article III 
or is taken pursuant to paragraph (cKl) of 
this article. The issuance and use of a letter 
of credit and receipt of funds pursuant 
thereto shall not prejudice or otherwise ad¬ 
versely affect any of the Government’s 
rights under the agreement. 

ARTICLE B-XII—EQUAL OPPORTUNITY 

Insert FPR 1-12.803-2 

ARTICLE 1-XIII—CONVICT LABOR 

Insert FPR 1-12.204. 

ARTICLE B-XTV—CONTRACT WORK HOURS 
STANDARDS ACT—OVERTIME COMPENSATION 

Insert the clause set forth In FPR 1- 
12.303. 

ARTICLE B-XV—DISPUTES 

Insert the clause in FPR 1-7.102-12. 


ARTICLE B-XVI—OFFICIALS NOT TO BENOTT 

Insert the clause in FPR 1-7.102-17. 

ARTICLE B-XVIII—COVENANT AGAINST 
CONTINGENT FEES 

Insert the clause in FPR 1-1.503. 

ARTICLE B-XVTII—EXAMINATION OF RECORDS 

Insert FPR 1-7.103-3 as modified In &- 
7.103-3. The examination of records clause 
is not required In contracts with any foreign 
government or agency thereof or in corv 
tracts with foreign producers. 

ARTICLE XIX—BUT AMERICAN ACT 

Insert the clause In FPR 1-7.102-14. 

ARTICLE B-XX—ASSIGNMENT: SUBCONTRACT!*® 

Neither this agreement nor any interest 
therein nor claim thereunder shall be as¬ 
signed or transferred by the contractor, 
except as expressly authorized in writing by 
the contracting officer. The contractor shall 
not subcontract any research or develop¬ 
ment work under this agreement, except as 
expressly authorized in writing by the con¬ 
tracting officer. 

ARTICLE B-XXI—REPORT* AND RENEWAL 
PROPOSALS 

The contractor shall furnish six (6) copies 
of the following reports to the appropriate 
field office. 

(a) Progress report The progress report 
shall briefly describe the scope of investiga¬ 
tions undertaken and the significant results 
obtained. It shall also indicate compliance 
with the agreement requirements and any 
failures to comply. The report shall indicate 
the approximate percentage of time or 
effort which the principal investigator^) 
has devoted to the project since the begin 
nlng of the current term of the agreement 
and indicate the amount of effort which fe 
expected to be devoted during the remain¬ 
der of the current term. Technical report*, 
preprints, and articles prepared for publics 
tion shall be listed with bibliographical ref¬ 
erences. Reprints of all such material not 
previously submitted shall be appended and 
material contained therein need not be du¬ 
plicated in the report. Progress reports shall 
be submitted approximately 3 months In ad¬ 
vance of the expiration of the current 
agreement term and shall give the contrac¬ 
tor’s best estimate of the probable 

and occurrences in regard to the remainder 
of the current term. Except as DOE may 
otherwise request, no further progress 
report will be required for any agreement 
year unless there has been a significant 
change in scientific results or compliance 
between the latest progress report by the 
contractor and its actual experience: this 
shall be reported promptly. 

(b) Final report. Upon termination or ex¬ 
piration of the total period of performance, 
the contractor shall submit, promptly, a 
summary of its activities for the entirt 
period. Including a list of publication* tosU” 
during the entire period and copies of any 
reprints not previously submitted, a* well w 
a comprehensive evaluation of P rogrg ®^: 
the area of research supported by the agT«* 
ment. 

(c) Renewal proposals. A renewal P r °P°®r! 
if any. shall be submitted along with tne 
technical progress report, and each of w 
two documents shall be separately o 01 ^ 
Renewal proposals are submitted to a central 
point within the office of the senior procure¬ 
ment official. Headquarters. 
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ARTICLE 8-XXII—FOREIGN TRAVEL 

Foreign travel shall be subject to the prior 
I approval of the contracting officer for each 
separate trip regardless of whether funds 
for such travel are contained in an approved 
budget. Foreign travel is defined as any 
I travel outside of Canada and the United 
• States and its territories and possessions. 

ARTICLE B-XXIII—RESERVED 

I article b-xxiv- utilization or concerns in 
LABOR SURPLUS AREAS 

Insert the clause in PPR l-1.805-3(a) 
under the conditions prescribed therein. 

ARTICLE B-XXV—UTILIZATION OP SMALL 
BUSINESS CONCERNS 

Insert the clause in FPR 1-1.710-3(a) 
under the conditions prescribed therein. 

ARTICLE BXX VI—UTILIZATION OP MINORITY 
BUSINESS ENTERPRISES 

Insert the clause in PPR 1-2.13410-2(a) 
under the conditions prescribed therein. 

ARTICLE B VXVU—SOVIET-BLOC CONTROLS 

Insert the clause set forth In 8 9-7.304-62 
under the conditions prescribed therein. 

ARTICLE B-XXV1II—DISABLED VETERANS AND 
VETERANS OP THE VIETNAM ERA 

Insert the clause In FPR Temporary Reg- 

I illation 39. 

! ARTICLE B-XXIX—DETERMINATION OF SUPPORT 
COSTS 4 

(a) The term ‘support cost" as used in 
this agreement means DOE’S share * of the 
sum of costs incurred by the contractor for 
items included under Article A-ll(a) of Ap- 
pendix A which are in furtherance of the 
work hereunder, which are incurred in ac¬ 
cordance with the provisions of this agree¬ 
ment and which are reported to DOE in ac¬ 
cordance with (b) below. The term "cumula¬ 
tive support cost" as used in this agreement 
means the total of the support cost incurred 
during the initial agreement period plus any 
extension periods. 

<b) Within 3 months after the end of each 
agreement period set forth in Appendix A. 
and within 3 months after the termination 
or expiration of the total period of perfor¬ 
mance. the contractor shall furnish a certi¬ 
fied statement, executed by an official of 
the contractor showing the contractor's cost 
and evidencing its performance under the 
a * reemen t. during the agreement term Just 
completed. The statement shall show all 
costs Incurred during the pertinent agree¬ 
ment term set forth In Appendix A for items 
nder Article A-IKa) of Appendix A, includ- 


.J* a creement Is with a not-for-profit 
igamzation other than an educational In 
ikwi w or a researc h foundation estab 
usned by an education institution, this art! 

should be revised to provide that th< 
^mercial cost principles (FPR 1-15.2) wil 
De f Use d hi determining actual cost, 
linn cases In which there is no propor 
wnaie sharing of costs, DOE’s "share" wllJ 

whin? Percent * respect to any period in 
bu proport f°nate cost sharing is applica 
^ pursuant to Article A-III. it is understood 
od <Jii support cosi ^ that specified peri 
sum of the 8tl Pulated percent of thi 
i costs incurred by the Contractor dur 

of Arul St ?f* d period for Items under A-IKa: 
ppendtx A, not 3hown in Appendix A ol 
agreement for the pertinent period. The 
tent Jluilf period shall be consis 

prlncl Ptes of FMC 73-8 as con 
of on }^ e effective commencement date 
be in The ^rtlfled statement shall 

n the fon » set forth in Appendix C. 


ing the contractor’s share, if any. of such 
costs, and show the extent of the contrac¬ 
tor's contribution of items listed under Arti¬ 
cle A-II(bxl) of Appendix A. Costs included 
in the certified statement may include the 
following: Expenditures of cash, the cost of 
material and supplies transferred from 
stores Inventory, and the amount due the 
contractor for Indirect costs in accordance 
with the rate and factor or factors shown in 
Appendix A of the agreement for the perti¬ 
nent period. The costs for the pertinent 
period shall be consistent with the princi¬ 
ples of FMC 73-8 as constituted of the effec¬ 
tive commencement date of said period. The 
certified statement shall be In the form set 
forth In Appendix C. 

Cc) The certified statement should be In 
agreement with the Institution's financial 
record and shall reflect only expenditures 
actually made during the period covered. In¬ 
cluding transfers from inventory. It shall 
not include commitments as a part of such 
expenditures, for goods or services on order 
but not received or those received but not 
paid for unless the contractor is operating 
under an established and consistently ap¬ 
plied system of actual accounting. If this is 
the case, the certified statement shall be so 
footnoted. A combination of accrual and 
cash accounting for cost accumulation and 
reporting purposes shall not be used. The 
renewal proposal budget should be footnot¬ 
ed to show the estimated amount of out¬ 
standing commitments for property at the 
end of the current period. The certified 
statement contains a space in which should 
be inserted the actual amount of outstand¬ 
ing commitments for property at the end of 
the period covered by the statement. This 
commitment amount is for information only 
and is not a part of the expenditure calcula¬ 
tion. The contractor understands that DOE 
expects to rely on this certified statement 
for determining the support cost for the 
period. With respect to any period in which 
proportionate cost sharing is applicable, the 
support cost for the pertinent period will be 
determined by applying the percentage 
figure included in Article A-III for the per¬ 
tinent period to the certified cost of items 
included under Article A-IKa) incurred 
during the pertinent period. All charges to 
DOE shall be subject to the approval re¬ 
quirements of this agreement. The contrac¬ 
tor is expected to maintain auditable re¬ 
cords as contemplated by Article B-II(c) to 
substantiate the costs incurred for items 
under Article A-II(a) and to show the 
extent of the contractor's contribution of 
the items listed under Article A-IKbXi). 

ARTICLE BXXX—ADDITIONAL APPROVALS 

ia) In addition to such approvals as are 
specifically required by other provisions of 
this agreement, the contractor shall obtain 
DOE s approval for: 

(1)A change of the principal investigator, 
co-investig&tor, or other key people as 
might be named in this agreement or con¬ 
tinuation of the research work for any one 
period in excess of 3 months without direc¬ 
tion by an approved principal investigator. 
The principal investigator may increase or 
decrease the amount of effort which he de¬ 
votes to the project without obtaining DOE 
approval; however, a representative of the 
institution shall consult with the appropri¬ 
ate DOE Headquarters program representa¬ 
tive if the principal investigator plans to, or 
becomes aware that he will devote substan¬ 
tially less effort to the work than anticipat¬ 
ed in Article A-l. The purpose of such con¬ 
sultation will be to determine what effect, if 


any, the anticipated change will have on the 
research work and what modification to the 
agreement, if any. may be appropriate. 

(2) No change in the phenomenon or phe¬ 
nomena under study; i.e., broad category of 
the research under the agreement shall be 
made without the specific written approval 
of the contracting officer ordinarily, such 
changes. If approved by the contracting offi¬ 
cer, will be accomplished through a new 
agreement or a mutually agreed to modifica¬ 
tion. The Contractor may change the specif¬ 
ic objectives in the research work described 
in the agreement: provided, it gives the con¬ 
tracting officer prompt notification of such 
changes; and the contractor may continue 
to follow the new objectives while DOE de¬ 
termines whether it wishes to continue the 
program under the changed approach. Sig¬ 
nificant changes in methods or procedures 
employed in performing the research should 
be reported in the first technical progress 
report issued subsequent to the changes. 

(3) Acquisition of: (i) An item of equip¬ 
ment not itemized in Appendix A. the cost 
of which is $1,000 or more. Approval is not 
required if the equipment Is merely a differ¬ 
ent model of an item listed in Appendix A; 
or 

(11) An item or items of equipment the 
cost of which will cause the total equipment 
dollar level shown in article A-H(a) of the 
agreement to be in excess of 125 percent 
thereof (if plant and capital equipment 
funds are provided for the acquisition of 
equipment with title to be vested in the 
Government, the total cost of such shall not 
exceed the amount provided for such equip¬ 
ment unless prior DOE approval has been 
obtained). 

(4) Purchase of any general-purpose 
equipment, such as office furniture, air con¬ 
ditioning, eta. not specifically provided for 
in Appendix A. 

(5) Incurring costs for items set forth in 
Article A-II(a). during the pertinent agree¬ 
ment period stated in Appendix A. in excess 
of 110 percent of the total estimated cost 
specified in Article A-III. Charges to DOB 
for any such costs incurred with the approv¬ 
al of DOE shall also be subject to the limita¬ 
tions of Article A-III. 

(6) Any proposed foreign travel (see Arti¬ 
cle B-XXII). 

(7) Expenditures for domestic travel in 
excess of $500. or 125 percent of the amount 
shown in Article A-IKa) for such travel, 
whichever is greater. 

(8) Acquisition of excess personal proper¬ 
ty. 

ARTICLE B-XXX I—PAYMENT OP INTEREST ON 
CONTRACTORS' CLAIMS 

Insert the clause set forth in FPR 1- 
1.322(b). 

ARTICLE B-XXXI1—CLEAN AIR AND WATER 

Insert the clause tn FPR 1-1.2302-2 under 
the conditions set forth therein. 

ARTICLE 8-XXXIII—EMPLOYMENT OP THE 
HANDICAPPED 

Insert the clause set forth in 1-12.1304-1 
under the conditions set forth in the sec¬ 
tion. 

ARTICLE B-XXXTV—SECURITY 

Insert the clause in 9-7.103-53 under the 
conditions set forth therein. 

ARTICLE B-XXXV—CLASSIFICATION 

Insert the clause in 9-7.103-60 under the 
conditions set forth therein. 

ARTICLE B-XXXVI—PREFERENCE POR U.S.-PLAO 
AIR CARRIERS 

Insert the clause in FPR 1-1.323-2 under 
the conditions set forth In FPR 1-1.323. 
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ARTICLE B- HXTII—T7SE OF U.8.-FLA0 
COMMERCIAL VESSELS 


Insert the clause in FPR 1-19.108-2 under 
the conditions set forth therein. 




1. Name and addrwa of Contractor- 

2. Cootraet No.- 

I. Beginning and wading date of pertinent agree¬ 
ment period- 

4. Costs Incurred during the pertinent agreement 
period, (list only those costs which are to be re¬ 
imbursed by DO* or proportionately shared by 
the parties in accordance with Article A-II(a) and 


Article A-m.) 

Cost Categories 1 Amount 

«l Salaries and wages-.$- 

b. Equipment-——- 


(List separately In the cost of 
each piece the equipment sepa¬ 
rately listed in Appendix A to the 
agreement or for which separate 
approval was obtained from 
DOE.) 

e. Travel (show amounts for both foreign 

and domestic. If none, state none.)-— L — 

Domestic-- 

Foreign—....- 

d. Other direct costs.—--—..-- 

e. Total direct expenditures----— 

t Indirect charges-----$-— 

(Indicate percent and expendi¬ 
tures to which Percent is applied.) 

6. Total costs for Items under Article A- 
11(a) for pertinent period..—-- 

6. Support cost for the pertinent period set 

forth In Appendix A, as defined In Article 
B-XXIX chargeable to DOE for the per¬ 
tinent period (percent of total costs using 
percent shown In Article A-III of Appen¬ 
dix A for pertinent period of—-—— 

7. Cumulative support cost (support cost 

under this statement plus support cost 
for previous periods)-—-- 

8. Accumulated support ceiling in Article 

III-- 

9 . The difference between lines 7 and 8... 

10. Provide Information regarding contribu¬ 

tions by the Contractor of Items listed In 
Article A-D(b) of Appendix A during per¬ 
tinent period. State the extent of the 
Contractor's actual contributions, the 
measure of such contributions should be 
in the same terms as the Contractor’s 
commitment under Article A-II(b). e.g., 
time, dollar, etc.....---— . 

11. Actual outstanding commitments for 
property at the end of the period covered 

by this statement.. ............ 

I hereby certify that this report is true 
and correct to the best of my knowledge and 
belief and that the costs listed herein were 
incurred in connection with the perfor¬ 
mance of the research provided for under 
this agreement and that this report is true 
and correct to the best of my knowledge and 
belief and that the costs listed herein were 
incurred In connection with the perfor¬ 
mance of the research provided for under 
this agreement and in accordance with the 
terms and conditions set forth therein. 


(Name and title of an authorized represen¬ 
tative) 


(Signature) (Date) 


§ 9-11.5002-2 Outline of agreement for 
rental of contractor-owned construc¬ 
tion equipment. 

Not*.— This form of agreement is for use 
where DOE rents construction equipment 
from a prime cost-type eonetruction con¬ 
tractor. and is designed for use as an appen¬ 
dix to a prime coet type construction con¬ 
tract. 

Attached to and made a part of Contract 
No_ 

Contractor.. 

The following provisions shall govern the 
use and rental of the contractor’s construc¬ 
tion plant and equipment (hereinafter 
called the “equipment”) under the contract: 

1. Equipment rented. The contractor 
agrees to furnish for his own use in the per¬ 
formance of the contract the equipment 
itemized in Schedule 1 (attached to and 
made part of this agreement). Each item of 
the equipment shall be clearly marked with 
the identification number assigned to it on 
Schedule 1. The contractor and DOE may 
from time to time amend Schedule 1 by de¬ 
leting items or adding items. 

2. Payments. As provided in the article of 
the contract entitled “Allowable Costs and 
Fixed Fee,” the allowable costs of the per¬ 
formance of the contract shall include: 

(a) Rental. Rental of equipment, for 
rental periods determined in accordance 
with paragraph 4 and at the rates set forth 
in Schedule 1 applied in accordance with 
paragraph 3. 

(b) Transportation. Transportation of 
equipment in accordance with paragraph 8. 

(c) Repair. Maintenance, repair, and re¬ 
placement of equipment to the extent pro¬ 
vided in paragraphs 8 and 7. 

Payment shall be made in accordance 
with procedures set forth in the article of 
the contract entitled “Payments.” 

3. Application of rates. The rates set forth 
in Schedule 1 shall be applied in accordance 
with the following rules: 

(a) Basis of rates. Rates are based upon 
one shift of 8 hours per day, 40 hours per 
week, or 178 hours per month (of 30 con¬ 
secutive days). 

(b) Apportionment of rates. The monthly 
rate and its pro rata shall apply to all rental 
periods of 1 month or more. The weekly 
rate and its pro rata shall apply to all rental 
periods of 1 week or more up to one month. 
The daily rate and its pro rata shall apply 
to all rental periods up to 1 week. 

(c) Overtime. If the equipment is rented 
by the day, the rate for overtime Is one-six¬ 
teenth (**•) of the daily rate for each hour 
of use in any day in excess of 8 hours; if it is 
rented by the week, the rate for overtime is 
one-eightieth (Vfet) of the weekly rate for 
each hour of use in any week in excess of 40 
hours; and if it is rented by the month, the 
overtime rate is one-three hundred and 
fifty-second (V4»») of the monthly rate for 
each hour of use in excess of 178 hours In 
any one 30 consecutive day period. 

(d) Insurance. Rental rates include the 
cost of insurance or self-insurance covering 
loss of or damage to the equipment during 
rental periods, as indicated in Schedule 1 
and copy of policy attached. The contractor 
agrees to maintain this insurance coverage 
for loss of or damage to the equipment 
during the entire term of this agreement. 

Nor*.—When rental rates do not Include 
the cost of insurance or self-insurance, sub¬ 
stitute the following paragraph: 

“Rental rates do not include any factor 
representing the cost of insurance or self-in¬ 


surance covering loss of or damage to the 
equipment during rental periods 

4. Rental period. The rental period for 
which rental is payable for an item or oqrrip- 
ment shall oonstet of a base period, bo¬ 
ning upon the date stipulated In a wrt**n 
notice from the contracting officer to Uii 
contractor that DOE has aeeepted the ft* 
of equipment at the Jobeite, and «edfc( 
upon the date stipulated in a written sou* 
from the contracting officer to the eootne 
tor that use of the Item of equipment is Ur- 
minated. subject to the following additions, 
deductions, and conditions: 

(a) In-transit time. There shall be added 
to the base period (1) the actual tn-trandt 
time of inbound transportation from one 
point of shipment to the Jobsite, not exceed¬ 
ing the time required for such transporta¬ 
tion by commercial carrier via the most ex¬ 
peditious routing available, of any item of 
equipment subsequently accepted by DOE 
and (2) the actual tn-translt time of out 
bound return transportation from the job¬ 
site, to the original point of inbound ship¬ 
ment, or other destination at equal or less 
distance from the jobsite, not exceeding the 
time required for such transportation by 
commercial carrier via the most expeditious 
routing available, of any item of equipment 
whose use has been terminated by DOE. 

(b) Delay due to repairs. (1) The time re¬ 
quired for repair of equipment shall be de¬ 
ducted from the base period if such repair b 
necessitated by willful misconduct or lack of 
good faith on the part of the contractors 
managerial personnel, 1 or made necessary 
by defects not reasonably ascertainable on 
initial inspection by DOE. 

(2) If an item of equipment has been ac¬ 
cepted by DOE, the subsequent withdrawal 
by the contractor of such item from the 
work for necessary repairs (due to causes 
other than those mentioned in the preced¬ 
ing paragraph) shall not interrupt the run 
ning of the base period unless the contract¬ 
ing officer finds that the contractor lias not 
exercised due diligence in effecting the re¬ 
pairs or in returning the item to use and in 
such event the time which the contracting 
officer finds to have been excessive ahall be 
deducted from the base period. 

(c) Time for repairs on termination. In the 

event DOE in accordance with paragraph 
8(c) elects to effect repair replacement of an 
item of equipment prior to scheduled return 
shipment, the time required for such repair 
or replacement shall be added to the b»a* 
period. , . 

(d) Trial period. If Initial inspection . V 
DOE discloses that the condition of an Item 
of equipment is doubtful, it will not be ac¬ 
cepted by DOE without a trial period of op¬ 
eration to prove such item upon terms anc 
conditions agreed upon by the contractor 
and DOE. If the equipment is found unac¬ 
ceptable in the trial period, no rental, trans¬ 
portation. or other expenses will be due tn 
contractor. 

(e) Rental limitation. When the aggmgiw 
of rental paid for an item of equipmen 
equals 75 percent of its appraised valu *\: 
agreed upon by the contractor and the con¬ 
tracting officer at or prior to the time ox *2 
ceptance by DOE and set forth in the iniwu 
inspection report, the rental period 
cease as to such item for purposes of ren 
payment. Such item shall thereafter remw 


‘The term “managerial personnel 
used in this agreement is as defined in h 
article of the contract entitled “Property- 
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available for use under the contract without 
further rental payments but otherwise in 
accordance with the terms and conditions of 
this agreement, until the contractor receives 
written notice from the contracting officer 
that use of the item is terminated. The limi¬ 
tation of rental to 75 percent of the agreed 
value shall apply to the total of all rental 
due under this paragraph 4. A failure to 
agree as to the value of an item of equip¬ 
ment shall be deemed to be a*dispute within 
the meaning of the article of the contract 
entitled "Disputes/' 

5. Transportation. Inbound transportation 
of equipment, f.o.b. cars from the original 
point of shipment to the jobsite, and out¬ 
bound return transportation of shipment 
f.o.b. cars to the original point of shipment 
or to another destination selected by the 
contractor at equal or less distance from the 
jobsite, shall be At the expense of the Gov¬ 
ernment, subject to the following condi¬ 
tions: 


(a) Limitation on return transportation. 
The Government shall not bear any ex¬ 
pense for outbound return transportation in 
excess of the amount paid for inbound 
transportation to the Jobsite, except addi¬ 
tional amounts representing or equivalent 
to Increase In freight rates applicable to the 
route to the original point of shipment. 

(b) Limitation on long distance transpor¬ 
tation. Transportation over a distance In 
excess of 500 miles shall be subject to the 
approval of the contracting officer. 

(c) Transportation by other than common 
carrier. The expense borne by the Govern¬ 
ment hereunder for transportation by a 
method other than common carrier shall be 
the actual expense of such transportation as 
ahown by evidence satisfactory to the con¬ 
tracting officer. 


(d) Loading and unloading. Only such 
costa of loading and unloading equipment as 
Incurred at the Jobsite shall be borne by 
the Government. 

<e) Equipment not in required condition. 
The Government shall not bear the expense 
°i transportation of any item of equipment 
US 0 !? ? rrlve8 at the Job in a condition 
vhlch does not fulfill the requirements of 
j^sraph g (a) W hich is not placed in 
condition required under paragraph 6(a) 
y the contractor at the contractor's ex¬ 
pense within a reasonable time. 

*,™ dlt,on ot equipment—<a) Condition 
Th® equipment shall, on deliv¬ 
ery at the jobsite, be In good operating con- 
10 re nder efficient, economical, and 
continuous service, and shall be equipped 
wun necessary and required safety devices 
ICC regulations and other ap- 
P cable Federal and State laws. Each item 
hv f k e<3U pmen t shall have been registered 
C0I J tra ctor at the contractor’s own 
auuwf.i W th Federal. State, and local 
““tortUe. requiring registration, and regla- 
tlon .h.n*!*® ? r oth er evidence of registra¬ 
rs /if? displayed In accordance with 
ltv ,'J' <lulremen t* of the registering author- 
«£> »wf a? 1 °{. subsequent registration shall 
0 i b y the contractor. If any item 

In theXS 0n arrival at the J°bslt« Is not 
its int?if 0n required by this paragraph. 
unleM m the ..f? rk shaU not be permitted 
^ It Is placed In the condition 

5??f by thb Paragraph, at the contrac- 
U u lv X «^?ff. and w,tWn * reasonable time. 
Uon rom/ ff*? 15 n °t Placed In the condl- 
ItuoIuEuHi by thla Paragraph within a 
i^wuhi <. Ume * the contracting officer may 
rfV 0 wi tem J and require Its removal from 
U3 * and hi that event the Govern¬ 


ment shall not be liable for rental, transpor¬ 
tation. or any other expense in connection 
with such item. 

(b) Condition on the job. Equipment ac¬ 
cepted by DOE shall be maintained by the 
contractor in the condition required for its 
operation until use of the equipment is ter¬ 
minated by the contracting officer. Mainte¬ 
nance and repair required to keep accepted 
equipment in such condition during such 
time and replacement (at the agreed value 
set forth In the initial inspection report, less 
depreciation) of accepted equipment lost or 
destroyed during such time, shall be at the 
expense of the Government unless such 
maintenance, repair, or replacement is made 
necessary by loss or damage covered by any 
policy of Insurance (or self-insurance), or 
caused by willful misconduct or lack of good 
faith on the part of the contractor’s man¬ 
agerial personnel, or is made necessary by 
defects not reasonably ascertainable on ini¬ 
tial inspection of DOE. 

(c) Condition on termination. Upon termi¬ 
nation by DOE of the use of any item of 
equipment, the item shall be returned by 
DOE to the contractor at the jobsite in as 
good condition as when received by DOE (as 
shown by the Initial Inspection report) less 
normal wear and tear, except for any loss or 
damage which is due to willful misconduct 
or lack of good faith on the part of the con¬ 
tractor’s managerial personnel, or defects 
not reasonably ascertainable on Initial In¬ 
spection by DOE, or which is covered by 
any policy of insurance (or self-insurance). 
If the Inspection report to be made Immedi¬ 
ately prllor to the scheduled return ship¬ 
ment of an item of equipment discloses the 
necessity for repairs or replacement the cost 
of which is the responsibility of the Govern¬ 
ment under this paragraph. DOE may at its 
election either (1) effect such repairs or re¬ 
placements or (2) allow the contractor the 
agreed estimated reasonable cost of such re¬ 
pairs (or the agreed value set forth In the 
initial inspection report, less depreciation, if 
replacement is required), and a sum in lieu 
of rental for the time estimated by the con¬ 
tracting officer to be necessary for such re¬ 
pairs. Failure to agree as to the estimated 
reasonable cost of affecting such repairs or 
replacement under (3) above, shall be 
deemed to be a dispute within the meaning 
of the article of the contract entitled "Dis¬ 
putes.” 

(d) Inspection. For the purpose of estab¬ 
lishing the condition of the equipment, each 
item of equipment shall be inspected, tested 
and inventoried by representatives of DOE 
and at the contractor’s option, together 
with representatives of the contractor, prior 
to its acceptance by DOE and also immedi¬ 
ately prior to scheduled return shipment. 
The results of such inspections and tests, 
and the inventories compiled, shall be Incor¬ 
porated in reports submitted to the contrac¬ 
tor and to the contracting officer. For any 
item of equipment which the contractor has 
failed to inspect, test, and Inventory, or has 
failed to report as provided herein, the con¬ 
tractor agrees that the report submitted 
hereunder by a representative of DOE shall 
be conclusive evidence of the condition as of 
the date of Inspection. 

(e) Excessive repairs. The contracting offi¬ 
cer may deduct from payments otherwise 
due the contractor any amounts previously 
allowed the contractor under this agree¬ 
ment for repairs made at the Government’s 
expense which the contracting officer finds 
to have been in excess of the requirements 
of this agreement. 


7. Protection of equipment—steps to be 
taken in event of loss, (a) The contractor 
shall take all reasonable and necessary pre¬ 
cautions to safeguard and protect the equip¬ 
ment. Any loss of or damage to the extent 
that such loss or damage is required to be 
covered by insurance under paragraph 3(d) 
of this agreement. 

Note— When paragraph 3(d) of the agree¬ 
ment provides that rental rates do not In¬ 
clude any factor representing the cost of in¬ 
surance or self-insurance covering loss of or 
damage to the equipment during rental pe¬ 
riods, the following paragraph (a) shall be 
used: 

“(a) The contractor shall take all reason¬ 
able and necessary precautions to safeguard 
and protect the equipment. Any loss or 
damage to the equipment will be at the con¬ 
tractor's risk to the extent that such loss or 
damage Is covered by any policy of insur¬ 
ance (or self-insurance)." 

(b) Upon the happening of any loss or 
damage which Is at the risk of the Govern¬ 
ment under this agreement, the contractor 
shall immediately notify the contracting of¬ 
ficer of the occasion and extent thereof, 
shall at the contracting officer's request 
effect an assignment and subrogation in 
favor of the Government of all the contrac¬ 
tor's rights and claims (except those against 
the Government) arising out of any such 
loss or damage, shall, if required by the con¬ 
tracting officer, authorize representatives of 
the Government to settle or prosecute to 
final judgment any such claims, and shall 
furnish to the Government on request all 
reasonable assistance in obtaining recovery. 

8. Liquidation of Indebtedness. The con¬ 
tractor warrants full and complete title and 
right to possession of all the equipment, 
subject only to those liens, encumbrances or 
claims to title or possession securing the in¬ 
debtedness detailed on Schedule 1, Part 2. 
The contractor agrees to apply such portion 
of the rental payment hereunder as may be 
necessary for the prompt discharge of such 
indebtedness. If at any time any person 
holding a lien, encumbrance, or claim 
against any item of equipment shall submit 
to the DOE evidence that the contractor is 
not discharging the indebtedness secured 
thereby in accordance with the terms under 
which the indebtedness is payable or dis¬ 
chargeable. DOE shall have the right upon 
three days’s written notice to the contractor 
to impound such part of the unpaid rental 
hereunder, as DOE In its sole discretion 
deems necessary, until the rights of the con¬ 
tractor and any such person are determined 
and all Just and proper claims of such per¬ 
sons are satisfied: Provided, that nothing 
contained in this paragraph shall be con¬ 
strued to pay to such person any sum not 
required to be paid by the terms under 
which the indebtedness was incurred or to 
pay any sum prior to the time it becomes 
due. 

9. Taxes. Unless otherwise directed by the 
contracting officer under the article of the 
contract entitiled “State and Local Taxes," 
the contractor shall at the contractor’s own 
expense pay and discharge any and all taxes 
levied upon any item of the equipment. 
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SCKXDULS 1 

PART I—ITEMS AMS KMKTAL RATES 

Item No. Item description 

(equipment No.; 
type of equipment; 
serial No.; 
manufacturer: year 
of model; original 
point of shipment; 
etc.) 


Description of any insurance 
coverage for loss or 

damage to equipment 1 Item rental rates 


(Continue, if necessary, on reverse side or on 
separate sheets.) 


* Attach certified copy of insurance policy. 

FAST 9—LICKS. ENCUMBRANCES AMS CLAIMS 


The following Is a complete and correct statement 
of the amount or amounts of any all Indebtedness 
secured by liens or other encumbrances of any 
nature, legal or equitable, which are held by any 
person, firm or corporation against the equip¬ 
ment, items No6. 1 through-. 


(Contractor) 


By 


(Title) 

Item No. Name and address of 

present 
creditorQ06 


Present unpaid 

balance Amounts and date of 

future 

paymentsQOfi 


(Continue. If necessary, on the reverse side or on 

separate sheets.) 

§ 9-16.5002-3 Outline of agreement for 
rental of third party-owned construc¬ 
tion equipment 

Note.—T his form of agreeement Is for use 
where a DOE prime eosttype construction 
contractor rents construction equipment 
(without operator) from a third party. 

This agreement, made and entered into 
this-day of-, 19-. by and be¬ 
tween-(herinafter called the 

•'lessor”) and-(hereinafter called 

the "lessee”). 

Witnesseth: 

Whereas, the lessee has entered into a 
contract, dated . (herein¬ 

after called the “construction contract”), 
with the United States of America (herein¬ 
after called the “Government ), represent¬ 
ed by the U.S. Department of Energy her¬ 
einafter called "DOE”), for the performance 
of certain construction work in connection 

with the construction ..at 

—...; and 

Whereas, the lessor is the owner of cer¬ 
tain construction plant and equipment (her¬ 
einafter called the “equipment”), listed on 
the attached Schedule 1 attached to and 
made a part of this agreement; and 

Whereas, the lessee desires to rent the 
equipment for use in performing the con¬ 
struction contract; 

Now, therefore, in consideration of the 
mutual covenants and conditions herein set 
forth. It is agreed as follows: 


Article I—equipment rented. The lessor 
agrees to furnish for use by the lessee in the 
performance of the construction contract 
the equipment itemized in Schedule 1 at 
time specified as follows: 

Each Item of the equipment shall be clear¬ 
ly marked with the identification number 
assigned to it on Schedule 1. The lessor and 
the lessee may from time to time amend 
Schedule 1 by deleting or adding Items. 

Article II— Payments. Payments sliall be 
made by the lessee to the lessor at monthly 
intervals on invoices rendered by the lessor 
far: 

(a) Rental. Rental of equipment, for 
rental periods determined in accordance 
with the article entitled "Rental Period” 
and at the rates set forth In Schedule 1 ap¬ 
plied in accordance with the article entitled 
"Application of Rates.*' 

(b) Transportation. Transportation of 
equipment in accordance with the article 
entitled "Transportation.” 

(c) Repair. Maintenance, repair, and re¬ 
placement of equipment to the extent pro¬ 
vided in the articles entitled "Conditions of 
Equipment” and "Protection of Equip¬ 
ment-Steps to be Taken in Event of Loss.” 

Article III—Application of rates. The rates 
set forth in Schedule 1 shall be applied in 
accordance with the following rules: 

(a) Basis of rates. Rates are based upon 
one shift of 8 hours per day. 40 hours per 
week, or 176 hours per month (30 consecu¬ 
tive days). 

(b) Apportionment of rates. The monthly 
rate and Its pro rata shall apply to all rental 
periods of 1 month or more. The weekly 
rate and Its pro rata shall apply to all rental 
periods of 1 week or more up to 1 month. 
The dally rate and its pro rata shall apply 
to all rental periods up to 1 week. 

(c) Overtime. If the equipment is rented 
by the day, the rate for overtime is one-six¬ 
teenth (%•) of the dally rate for each hour 
of use in any day in excess of 8 hours; If it is 
rented by the week, the rate for overtime is 
one-eightieth (1/80) of the weekly rate for 
each hour of use in any week in excess of 40 
hours; and if it is rented by the month, the 
overtime rate Is one-three hundred and 
fifty-second (Vi* * § **) of the monthly rate for 
each hour of use in excess of 176 hours in 
any one 30-consecutive-day period. 

(d) Insurance. Rental rates include the 
cost of insurance or self-insurance covering 
loss of or damage to the equipment during 
rental periods as indicated in schedule 1 and 
copy of policy attached. The lessor agrees to 
maintain this insurance coverage for loss or 
damage to the equipment during the entire 
term of this agreement. 

Not*.—W hen rates do not include the cost 
of insurance or self-insurance, substitute 
the following paragraph: 

"Rental rates do not include any factor 
representing the cost of insurance or self-in¬ 
surance covering loss of or damage to the 
equipment during rental periods." 

Article IV—Rental period. The rental 
period for which rental is payable for an 
item of equipment shall consist, of a base 
period, beginning upon the date stipulated 
in a written notice from the lessee to the 
lessor that the lessee has accepted the item 
of equipment at the jobsite, and ending 
upon date stipulated in a written notice 
from the lessee to the lessor that use of the 
item of equipment is terminated, subject to 
the following additions, deductions, and 
conditions. 

(a) In-transit time. There shall be added 
to the base period (1) the actual in-transit 


time of Inbound transportation from the 
point of shipment to the jobsite, not exceed, 
ing the time required for such transports 
tion by commercial carrier via the most ex¬ 
peditious routing available, of any item of 
equipment subsequently accepted by the 
lessee, and (2) the actual in-transit time of 
outbound return transportation from the 
jobsite to the original point of inbound ship¬ 
ment, or other destination at equal or less 
distance from the jobsite, not exceeding the 
time required for such transportation by 
commercial carrier via the most expedition! 
routing available, of any Item of equipment 
whose use has been terminated by the 
lessee. 

(b) Trial period. If initial inspection by 
the lessee discloses that the condition of an 
Item of equipment is doubtful, it will not be 
accepted by the lessee without a trial period 
of operation to prove such item upon terms 
and conditions agreed upon by the lessor 
and the lessee and approved by DOE If the 
equipment is found unacceptable in the trial 
period, no rental, transportation, or other 
expenses will be due the lessor. 

(c) Delay due to repairs. (1) The time re¬ 
quired for repair of equipment shall be de¬ 
ducted from the base period if such repair is 
necessitated by willful misconduct or lack of 
good faith on the part of the lessor, if an in¬ 
dividual, or the partners or corporate offi¬ 
cers of the lessor, or a supervising represen¬ 
tative of the lessor, or made necessary by 
defects not reasonable ascertainable on ini¬ 
tial inspection by the lessee. 

(2) If arrangements are made for the 
lessor to repair an item of equipment, the 
withdrawal of such Item from work for nec¬ 
essary repairs (due to causes other than 
those mentioned in the preceding para¬ 
graph) subsequent to acceptance of the item 
by the lessee shall not interrupt the run¬ 
ning of the base period unless the lessee or 
DOE finds that due diligence in effecting 
the repairs or in returning the item to use 
has not been exercised. In the latter event 
the time found to have been excessive shall 
be deducted from the base period. 

<d) Time for repairs on termination. In 
the event the lessee In accordance with the 
article entitled "Condition of Equipment" 
elects to effect repair or replacement of an 
item of equipment prior to scheduled return 
shipment of the item, the time required for 
such repair or replacement shall be added to 
the base period. 

Article V - Transportation. Inbound tran* 
port a! ion of equipment, fx>.b. cars from the 
original paint of shipment to the Jobdte 
and outbound return transportation « 
equipment f.o.b. cars to the original point of 
shipment or to another destination selected 
by the lesser at equal or less distance from 
the johetve, shall be at the expense of the 
lessee, subject to the following conditions: 

(a) limitation on return transportation. 
The lessee shall not bear any expense lor 
outbound return transportation in excess oi 
the amount paid far inbound transportation 
to the jobsite, except additional amount* 
approved by DOE representing or 
<dent. to increase in freight rates appw*Jf 
to the route to the original point of s-JP- 
ment. 

(b) Limitation on long distance tr&nspw* 
tail on. Transportation over a distance ® 
excess of 500 miles shall be subject to u* 
approval of the lessee and DOE. 

(c) Transportation by other than comnj«J 
carrier. The expense borne by the 
hereunder for transportation by a nietno* 
other than common carrier shall be v* 
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ictual expense of such transportation as 
shown by evidence satisfactory to the lessee 
and DOE. but shall in no case exceed the 
amount which would be paid for such trans¬ 
portation by a suitable and available 
common carrier unless otherwise authorized 
by the lessee and DOE. 

(d) Loading and unloading. Only such 
costs of loading and unloading equipment as 
are incurred at the Job site shall be borne by 

the lessee. 

(e) Equipment not In required condition. 
The lessee shall not bear the expense of 
transportation of any Item of equipment 
which arrives at the job site in a condition 
which does not fulfill the requirements of 
the article entitled "Condition of equip¬ 
ment” and which is not placed in the condi¬ 
tion required under that article by the 
lessor at the lessor’s expense within a rea¬ 
sonable time. 

Article VI—Condition of equipment—(a) 
Condition on delivery. The equipment shall, 
on delivery at the job site, be in good oper¬ 
ating condition to render efficient, economi¬ 
cal and continuous service and shall be 
equipped with necessary and required safety 
devices according to ICC regulations and 
other applicable Federal and State laws. 
Each Item of the equipment shall have been 
registered by the lessor at the lessor’s own 
expense with all Federal, State, and local 
authorities requiring registration, and regis¬ 
tration plates on other evidence of registra¬ 
tion shall be displayed in accordance with 
the requirements of the registering author¬ 
ity. The cost of subsequent registration 
shall also be borne by the lessor. If any item 
of equipment on arrival at the job site is not 
In the condition required by this paragraph, 
its use on the work shall not be permitted 
unless and until it is placed in the condition 
required by this paragraph at the lessor’s 
expense and within a reasonable time. If 
any such item is not placed in the condition 
required by this paragraph within a reason¬ 
able time the lessee may reject the item and 
require its removal from the job site, and in 
w event, the lessee shall not be liable for 
rental, transportation, or any other expense 
m connection with such item. 

(b) Condition on the job. Maintenance 
and repair necessary to keep accepted equip¬ 
ment in the condition required for its oper- 
H?® us « of the equipment is termi- 
natea by the lessee, and replacement (at the 
22 *5 r 5 cd upon the lessor and the 
.T*? e ^ th the a PP rova l of DOE at or prior 
of acceptance by the lessee and 
^itial inspection report, less 
of accepted equipment lost or 
estroyed during such time, shall be at the 
°* the lessee * Except, however, such 
amtenanee, repair, or replacement will not 
hoJL; lhe e l penae of the lessee. Except, 
Pialri 8U H C 5 maintenance, repair, or rc- 
{ ment wiu not be at the expense of the 
dam» 1 18 made necessary by loss or 
(or , covered any policy of insurance 
condf,if^ ra ? ce) ’ or caused by willful mis- 
SwL® If'* °! sood faith on the part of 
or cornet* an individual, or the partners 
offlcer ® of the lessor, of a su- 
made n2v represen tative of the lessor, or is 
cmsiniS? 84 ** by defecta not reasonbly as- 
Iessee b e ° n Inspection by the 

Wionhv^.K 0 ". 0 " termination. Upon termi- 
ofeouin^i . 6 If 8 *** of use of any item 
thMess^ 6 . 11, L he ltem sha11 he returned by 
iood^'“ the less °r at the Jobsite in as 
88 when received by the 
“ show n by the Initial inspection 


report), less normal wear and tear, except 
for any loss or damage which Is due to will¬ 
ful misconduct or lack of good faith on the 
part of the lessor, if an individual, or the 
partners or corporate officers of the lessor 
or a supervising representative of the lessor, 
or defects not reasonably ascertainable on 
initial inspection by the lessee, or which is 
covered by any policy of Insurance (or self- 
insurance). If the inspection report to be 
made Immediately prior to the scheduled 
return shipment of an Item of equipment 
discloses the necessity for repairs or replace¬ 
ments the cost of which is the responsibility 
of the lessee under this paragraph, the 
lessee may, at its election, either (1) effect 
such repairs or replacements, or (2) with the 
approval of DOE, allow the lessor the 
agreed estimated reasonable cost of such re¬ 
pairs (or the agreed value less depreciation, 
if replacement Is required), and a sum in 
lieu of rental for the time estimated by the 
lessee to be necessary for such repairs. 

(d) Inspection. For the purpose of estab¬ 
lishing the condition of the equipment, each 
item of equipment shall be inspected, tested, 
and Inventoried by representatives of the 
lessee and. at the lessor's option, together 
with representatives of the lessor (and of 
DOE, If DOE so elects), prior to its accep¬ 
tance by the lessee and Immediately prior to 
scheduled return shipment The results of 
such inspections and tests, and the inven¬ 
tories compiled, shall be incorporated in re¬ 
ports submitted to the lessor and to the 
lessee (and to DOE If DOE so requires). For 
any item of equipment which the lessor has 
failed to inspect, test and inventory, or has 
failed to report as provided herein, the 
lessor agrees that the report submitted 
hereunder by a representative of the lessee 
shall be conclusive evidence of the condition 
as of the date of inspection. 

(e) Excessive repairs. DOE may require 
the lessee to deduct from payments other¬ 
wise due the lessor any amounts previously 
allowed the lessor under this agreement for 
repairs made at the lessee’s expense which 
DOE finds to have been in excess of the re¬ 
quirements of this agreement. 

Article VII—Protection of equipment: 
Steps to be taken in event of loss, (a) The 
lessee shall take all reasonable and neces¬ 
sary precautions to safeguard and protect 
the equipment. Any loss of or damage to the 
equipment will be at the lessor’s risk to the 
extent that such loss or damage is required 
to be covered by Insurance under Article 
ni(d) of this agreement. 

Note.— When Article 111(d) of the agree¬ 
ment provides that rental rates do not in¬ 
clude any factor representing the cost of in¬ 
surance or self-insurance covering loss of or 
damage to the equipment during rental pe¬ 
riods. the following paragraph (a) shall be 
used: 

"(a) The lessee shall take all reasonable 
and necessary precautions to safeguard and 
protect the equipment. Any loss of or 
damage to the equipment will be at the les¬ 
sor’s risk to the extent that such loss or 
damage is covered by any policy of insur¬ 
ance (or self-insurance)." 

(b) Upon the happening of any loss or 
damage which is at the risk of the lessee 
under this agreement, the lessee shall im¬ 
mediately notify the lessor of the occasion 
and extent thereof, and the lessor shall 
thereupon, at the lessee’s request effect an 
assignment and subrogation in favor of the 
lessee or the Government of all the lessor’s 
rights and claims (except those against the 


lessee or the Government) arising out of 
any such loss or damage, shall, if required 
by the lessee or the Government, authorize 
representatives of the lessee or the Govern¬ 
ment to settle or prosecute to final Judg¬ 
ment any such claims, and shall furnish to 
the lessee or the Government on request all 
reasonable assistance In obtaining recovery. 

Article VIII—Liquidation of indebtedness. 
The lessor warrants full and complete title 
and right to possession of all the equipment, 
subject only to those liens, encumbrances or 
claims to title or possession securing the in¬ 
debtedness detailed on Schedule 1, Part 2. 
The lessor agrees to apply such portion of 
the rental payable hereunder as may be nec¬ 
essary for the prompt discharge of such in¬ 
debtedness. If at any time any person hold¬ 
ing a lien, encumbrance, or claim against 
any item of the equipment shall submit to 
the lessee evidence that the lessor is not dis¬ 
charging the Indebtedness secured thereby 
in accordance with the terms under which 
the indebtedness is payable or discharge- 
able, the lessee shall have the right upon 
three days' written notice to the lessor to 
Impound such part of the unpaid rental 
hereunder as the lessee, with the approval 
of DOE. deems necessary until the rights of 
the lessor and any such person are deter¬ 
mined and all just and proper claims of such 
person are satisfied: Provided, That nothing 
contained in this paragraph shall be con¬ 
strued to require the lessor to pay to such 
person any sum not required to be paid by 
the terms under which the indebtedness was 
incurred or to pay any sum prior to the time 
it becomes due. 

Article IX—Taxes. Unless otherwise di¬ 
rected by DOE. the lessor shall at the les¬ 
sor’s own expense pay and discharge any 
and all taxes levied upon any item of equip¬ 
ment. 

Article X—Examination of records. Insert 
article in accordance with 5 9-7.103-3. 

Article XI—Covenant against contingent 
fees. Insert article in accordance with FPR 
1-1.503. 

Article XII—Renegotiation. Insert con¬ 
tract article set forth in §9-7.102.51 if the 
agreement is subject to the Renegotiation 
Act of 1951, as amended. 

Article XIII—Definition. As used herein 
the term "DOE" means the U.S. Depart¬ 
ment of Energy or any duly authorized rep¬ 
resentative thereof, including the Contract¬ 
ing Officer under the construction contract. 

In witness whereof, the lessor and the 
lessee have executed this agreement as of 
the day and year above written. 


Lessor 


By. 


(Title) 


Lessee: 


B /- 


(Title) 


Schedule I 

PART 1— macs AND RENTAL RATES 

Item No. item description 

(equipment No.; 
type of equipment; 
serial No.; 
manufacturer year 
of model; original 
point of shipment; 
etc.). 
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pak i —items akd rental ratis Drive sprockets --- 

General condition at motor- 

—-- Holst drum gear--... 

Cob lock holds- 

Boom hoist broke facing- 

Boom hoist brake holds- 

Item rental rates Boom hoist brake lining- 

Shows signs at oil consumption 

-—-- Boom hoist dutch- 

__ Hoist brake holds- 

Remarks--- 

(Continue, If necessary, on reverse side or on - ~ ~ —- 

separate sheets) - -- —-—-— 


Description of any 
insurance coverage 
for loss or damage 
to equipment 1 


PART 9-17—EXTRAORDINARY CONTRACTU A! 
ACTION TO FAOUTATf THE NATIONAL Dfi. 

mm 

Sec. 


9-17.101 Authority. 

9-17.102 General authority. 
9-17.103 Types of action. 
9-17.105 Reports. 


FART t— LIENS. ENCUMBRANCES AlfD CLAWS 

The following Is a complete and c or rect statement 
of the amount or amounts of any and all indebt¬ 
edness secured by liens or other encumbrances of 
any nature, legal or equitable, which are held by 
any person, firm or corporation against the equip¬ 
ment, items numbered 1 through 



By 


.(Title). 

Item No. Name and address of 

present creditor 


At time of Inspection, equipment was -In good 

operating condition. In our opinion, the valuation 

of I—— placed upon this equipment is-fair 

and reasonable. We mutually agree upon a valu¬ 
ation of $-. 

(Signed)--- 

(Inspector) 

(Signed) ...— __— 

(Inspector) 

(b> Oive complete descrtpUon of all attachments, 
spare parts, etc. 

Clamshell Bucket 

Make_ Model- 

Serial.— She-Type- 


Subpart 9-172— laquettR for contractual od)u«to«"t 

9-17.204 Standards for deciding cases. 
9-17.204-50 General. 

9-17.204-51 Cases of special management 
consideration. 

9-17.204-52 Cases of contractual fairness. 
9-17.207 Requests by contractors. 
9-17.207-1 Filing requests. 

9-17.207-2 Form of request. 

9-17.207-50 Procedure for handling cases. 
9-17.208 Processing cases. 

9-17.208-3 Disposition. 

9-17.206-4 Records. 

9-17.208-50 Proceedings before the Con¬ 
tract Adjustment Board. 

9-17.206-51 Intra-agency coordination. 


* Attach certified copy of Insurance policy. 

Present unpaid balance Amounts and dates 
of future payments 


(Continue, It necessary, on reverse side or on 
separate sheets.) 

§9-16.5002-4 Outline of inspection report 
of equipment 


(a) Inspection report far cranes, draglines, etc. 


Project -- 

-——.. 



Code No- 

Description . 

License No — 




(Attachments listed on reverse side.) 


Date and time of arrival. 

Via_ 

Owner’s name and address. 


Motor No- 

Serial- Year 

manufactured 

Other pertinent Nos..... 

Size- Type. 

No. of 

cylinders_ Horsepower... 

Type power.... lifting 

capacity.. 

Manufacturer-——- 

Address..........—------ 

Shipping weight—.. 

Cost new---— 

Present valuation est.'..-—- 

Estimated cost to place In good operating 

condition ■-——...— 

Crawler trends--—. 

Boom hoist shaft and bearings .. . . 

Adjustments remaining........--- 

Main drive chain or gear-- 

Crawler tread pins——-- 

Main driving ptnlcm...———- 

Crawler frame--——-—... 

Main clutch_ 


teeth_ Number of 

sheaves... 

Condition of sheaves- 

Condition of sheave shafts upper ^ 

Condition of sheaves lower—- 

Condition of Sheave shafts lower... 

Condition of center shaft- 

Condition of center shaft castings. 

Condition at arm pins- 

Condition of teeth- 

Condition of bucket general - 


Drag Bucket 

Condition of teeth-—.- 

Condition at chain- 

Condition of sheave- 

General Condition- 

Fair lead — . .. . . . — 

Pair lead sheaves- 


Shovel Attachments 

Condition boom- — 

Dipper stick ___ 

Crowd gears-- ~ 

Sheaves--- -— — 

Bucket_ 

Bucket latch_ 

Number teeth. ...... 

Condition teeth----- 

Pins and bushings- 


Back Hob 


Condition 

boom- Length- 

Dipper stick —~—..— -—.....— - — 

Crowd gears-- 

Sheaves....---—-- 

Buckets..... -- -—-............... 

Bucket latch-- 

Number teeth---— 

Conditions of teeth—-- 

Pins and bushings----- 

Miscellaneous attachments, such as—Hydraulic 
Control System. Air System. Light Plants. Start¬ 
ing Motor. Oive lull description, numbers, condi¬ 
tion tools, etc. 


Unit 

-- transferred 

’Attach an explanation of the valuation estimate. to- Date.......—.- 

’Attach an explanation of the major and minor -- - - - 

repairs needed. , . . — . 


9-17.304 Records. 


Sub pari f-17.4— Raconh of RsquatH and 
uttiont 


9-17.402 Final records. 

Subport 9-17.1—Gwnoral 

§ 9-I7.I01 Authority. 

<&) Pursuant to Public Law 85-804, 
and Executive Order No. 10789, as 
amended the DOE, for functions 
transferred from ERDA, Department 
of the Interior, Department of Com¬ 
merce and the Navy, has been autho¬ 
rized to exercise the authority pro¬ 
vided lor in the Act. This authority, 
which expands ordinary contracting 
authority, enables it to achieve pro¬ 
curement objectives and pursue policy 
goals which otherwise might be uns¬ 
tained. The authority of the Act, the 
Executive order, and these regulations 
establish no rights in any party out¬ 
side the agency and the exercise of au¬ 
thority is wholly discretionary with 
the agency. 

<b) The authority vested in the Sec¬ 
retary by the Act and the Executive 
order, as amended. Is delegated to: 

(1) The senior procurement oufctaJ* 

Headquarters: Provided, that such del¬ 
egation does not include authority w 
deny relief in contractual fairness 
cases as defined in § 9-17.204-52, aou 
by the senior procurement oificuu. 
Headquarters, to heads of P rotn ^ 1 ™ 
activities with respect to contractus 
fairness cases only (not to exceeo 
$50,000), provided that such delega¬ 
tion does not include authority to 
deny relief. 4 , 

(2) The Board of Contract APJ*»£ 
(which for the purpose of this part 
designated as a Contract Adjustment 
Board) with respect to contract^ 
fairness cases as defined in 19-1"“ 
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52. and such other matters as may be 
referred to the Board by the senior 
procurement official, Headquarters, or 

designee. 

(c) The delegations of authority in 
paragraph (b) of this section are sub¬ 
ject to the limitations in FPR 1- 
17.205-1 and, in the case of contrac¬ 
tual fairness cases under $50,000, also 
of FPR 1-17.205-2. The delegation of 
authority to the heads of procuring 
activities may not be redelegated. 

§ 9-17.102 General authority. 

(a) The authority may be used only 
when there exist the following two 
conditions pertaining directly to the 
interests of national defense: 

(1) The agency*is exercising a func¬ 
tion in connection with the national 
defense: and 

(2) The agency finds that the use of 
the authority will facilitate the na¬ 
tional defense. 

(b) The basis for satisfying the con¬ 
dition in paragraph (a) (2) of this sec¬ 
tion is a determination that the use of 
the authority under the Act will: 

(1) Effect the accomplishment or Im¬ 
plementation of an important procure¬ 
ment objective or policy goal of the 
agency; or 

(2) Provide fair and equitable treat¬ 
ment by t he agency to persons directly 
or indirectly involved In procurement 
or other contract activities by the 
agency. 

(d) If a determination is made pursu¬ 
ant to § 9-17.102(b), the required statu¬ 
tory finding that the use of the au¬ 
thority will facilitate the national de¬ 
fense is conclusively established with¬ 
out need for further consideration. 


§9-17.103 Types of action. 

Tbe three types of actions under 
J™ 1-17.103 are classified as follows 
for agency purposes: 

(a) Cases of special management 
consideration; and 

(b) Cases of contractual fairness. 


§9-17.105 Reports. 

The senior procurement official 
assignee is responsible for prepari 
the annual report to the Congress 
QUired by FPR 1-17.105. 


be lacking or inadequate. In cases of 
special management consideration, the 
authority is action, the authority is a 
management tool available "for use as 
the need requires. 

(c) The procurement mission of the 
agency requires a firm policy of fair 
and equitable treatment by the agency 
of contractors, subcontractors, ven¬ 
dors, suppliers, consultants, and all 
others who directly or indirectly, per¬ 
form services for or furnish material 
or capacity to the agency. In contrac¬ 
tual fairness cases, exercise of the au¬ 
thority under the Act is proper when 
the normal administrative means for 
the agency to assure fair and equitable 
treatment to those Involved in its pro¬ 
curement or other contract activities 
are inadequate. 

(d) All requests for use of authority 
under the Act shall be decided as ex¬ 
peditiously as possible and in accor¬ 
dance with applicable oolicy and pro¬ 
cedural standards In this part. 

5 9-17.204-51 Cases of special manage¬ 
ment consideration. 

(a) These are cases concerned with 
facilitating the national defense 
through the accomplishment of an Im¬ 
portant procurement objective or 
policy goal of the agency. Such cases 
Include the amendment of contracts 
under FPR l-17.204-2(a), advance pay¬ 
ments, and the exercise of residual 
powers under FPR 1-17.3. In addition 
to amendments without consideration 
in essentiality cases, examples of cases 
for special management consideration 
are: 

(1) Transfer of agency property. 

(2) Special terms and conditions 
such as indemnification or wage stabi¬ 
lization agreements in contracts, and 

(3) Resolution of problems arising 
out of relationships between a prime 
contractor and its subcontractors, ven¬ 
dors, suppliers, and consultants. 

(b) The exercise of the authority in 
cases of special management consider¬ 
ation may immediately concern 
anyone directly or indirectly Involved 
in procurement or other contract ac¬ 
tivities of the agency, including prime 
contractors, subcontractors, vendors, 
suppliers, and consultants. 


fcibpart 9-17.2—Requests lor Contractual 
Adjustment 

§9-17.204 Standards for deciding cases. 

§ 9-1 7.204 '50 General. 

types of situations identify 
mi ^ 1-17.204 are divided into case: 
requiring special management consid 
Ha* , and cases giving rise to ques 
££ contractua l fairness, 
bp ov * aut hority under the Act ma: 

accomplish or imple 
h«u important procurement objec 
whp* ° r .? olic y goals of the agenc: 
n ordinary means are deemed U 


§ 9-17.204-52 Cases of contractual fair¬ 
ness. 

These are cases concerned with fa¬ 
cilitating the national defense through 
fair and equitable treatment by the 
agency of its prime contractor, and of 
its subcontractors, vendors, suppliers, 
consultants, and other persons directly 
or indirectly involved in procurement 
or other contract activities of the 
agency. Such cases include: 

(a) Correction or mitigation of the 
effects of a mistake in a prime con¬ 
tract of the agency (FPR 1-17.204-3): 

(b) Formalizing informal commit¬ 
ments (FPR 1-17.204-4); and 


(c) Adjustments in contracts based 
on agency action (FPR l-17.204-2(b)). 

§ 9-17.207 Requests by contractors. 

§ 9-17.207-1 Filing requests. 

A request for use of the authority 
may be made by any party who per¬ 
forms services for or furnished materi¬ 
al or facilities to the agency, either di¬ 
rectly or indirectly. The request shall 
be filed in quintuplicate with the cog¬ 
nizant head of the procuring activity 
or designee. If such filing is impracti¬ 
cal, requests will be deemed to be 
properly filed if filed with the senior 
procurement official. Headquarters, or 
designee. 

§ 9-17.207-2 Form of requests. 

In addition to the requirements of 
FPR 1-17.207-2, if the request is by a 
subcontractor, vendor, supplier, or 
consultant under a agency prime con¬ 
tract. a copy of the request by the re¬ 
questing party to the prime contractor 
for a statement of his position with re¬ 
spect to the proposed use of authority 
under the Act and a copy of his reply, 
If available, shall also be filed with the 
head of the procuring activity or des¬ 
ignee. All possibilities for disposition 
of any claim between the prime con¬ 
tractor and the party requesting relief 
should be exhausted prior to request¬ 
ing the use of the authority under the 
Act. In instances where the possibili¬ 
ties for disposition have not been ex¬ 
hausted, the matter will be referred to 
the prime contractor for consider¬ 
ation. 

§ 9-17.207-50 Procedure for handling 
cases. 

(a) Special management consider¬ 
ation cases: 

(1) All requests for the exercise of 
authority under the Act in cases of 
special management consideration 
shall be referred to the senior procure¬ 
ment official headquarters or designee 
for consideration provided that re¬ 
quests under $50,000 may be referred 
by the senior procurement official. 
Headquarters, or designee to the cog¬ 
nizant head of the procuring activity 
for disposition. 

(b) Cases of contractual fairness: 

(1) Requests for use of the authority 
under the Act in cases of contractual 
fairness (not to exceed $50,000) shall 
be referred to the head of the procur¬ 
ing activity having cognizance over the 
contract or subcontract involved, or In 
the case of Headquarters contracts, 
the senior procurement official. Head¬ 
quarters, or designee. 

(2) Thereupon, steps shall be taken 
to ascertain promptly whether or not 
the request contains the information 
called for under § 9-17.207-2 and If it 
does not, additional information 
needed to cure the deficiency shall be 
requested from the person requesting 
relief. 
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(3) Where a request cannot be re¬ 
solved by the head of a procuring ac¬ 
tivity solely because the request for 
relief is in excess of $50,000, he shall 
forward the request to the senior pro¬ 
curement official, Headquarters, or 
designee with his recommendation. 

(4) In the event the resolution pro¬ 
posed by the head of the procuring ac¬ 
tivity or designee is unacceptable to 
the person making the request, it shall 
be referred to the Board of Contract 
Appeals (acting in its capacity as a 
Contract Adjustment Board) for dispo¬ 
sition in accordance with this part. 

(c) The senior procurement official, 
headquarters, or designee or head of 
the procuring activity may. in their 
discretion, refer requests at any time 
to the Board of Contract Appeals 
(acting in its capacity as a Contract 
Adjustment Board). 

§ 9-17.208 Processing cases. 

(a) When submitting cases for con¬ 
sideration by the senior procurement 
official. Headquarters, or designee, 
heads of procuring activities shall 
submit four copies of the following 
along with the cases: 

(1) The contractor’s request in the 
form described in FPR 1-17.207-2, 

(2) The preliminary record required 
by FPR 1-17.207-3, 

(3) The facts and evidence described 
in FPR 1-17.207-4, unless the senior 
procurement official, Headquarters, 
shall approve their omission, and 

(4) The recommended course of 
action. 

(b) Cases within the jurisdiction of 
the Board of Contract Appeals (acting 
in its capacity as a Contract Adjust¬ 
ment Board) shall be submitted direct¬ 
ly to the Board, and the submission 
shall include the data described in 
paragraph (a) of this section. 

§ 9-17.208-3 Disposition. 

Subject to FPR l-17.208-3(b) and 
applicable security regulations, in 
cases of special management consider¬ 
ation where the authority is used and 
in all cases of contractual fairness, 
Memoranda of Decision shall be avail¬ 
able for public inspection. 

§ 9-17.208-4 Records. 

Heads of procuring activities, the 
senior procurement official Headquar¬ 
ters, or designee and the Chairman of 
the Board of Contract Appeals (acting 
in its capacity as a Contract Adjust¬ 
ment Board) shall maintain the re¬ 
cords required by FPR 1-17.208-4 for 
each case handled within their respec¬ 
tive areas of authority. 

§ 9-17.208-50 Proceedings before the Con¬ 
tract Adjustment Board. 

(a) When a case is to be decided by 
the Contract Adjustment Board, the 
CAB shall proceed in the same general 


manner as when it presides as the 
Board of Contract Appeals with re¬ 
spect to cases before it under the au¬ 
thority of 10 CFR Part 703. Any party 
directly affected by a request for the 
exercise of authority under the Act 
shall be entitled to a hearing by the 
CAB of the same general character as 
the Board of Contract Appeals pro¬ 
vides parties in a 10 CFR Part 703 pro¬ 
ceeding. The CAB shall make its deci¬ 
sion on the record, prepare a Memo¬ 
randum of Decision as provided in 
FPR 1-17.208-3, and thereupon trans¬ 
mit it to all parties to the proceeding. 

(b) Whenever a case is before the 
Board of Contract Appeals under the 
authority of 10 CFR Part 703 and it 
appears that the case is one of con¬ 
tractual fairness under §9-17.204-52, 
the Board may continue to hear and 
decide the case as a Contract Adjust¬ 
ment Board with or without sending it 
to the head of the cognizant procuring 
activity for consideration, depending 
on the particular circumstances and 
the requirement of fair and equitable 
treatment of all parties concerned: 
Provided, that whenever a case is 
based on a request for use of the au¬ 
thority under the Act, it shall be 
placed on the CAB’s docket for such 
cases. 

§ 9-17208-.51 Intra-agency coordination. 

When a request for use of authority 
under the Act involves issues relating 
to both special management consider¬ 
ation and contractual fairness, the 
handling of the request shall be co¬ 
ordinated by the senior procurement 
official. Headquarters, or designee and 
the Chairman, Board of Contract Ap¬ 
peals and Adjustments, provided that 
the senior procurement official, Head¬ 
quarters, or designee shall have the 
option of acting first on the request. 
After the senior procurement official. 
Headquarters, or designee acts upon 
the request, the request may still be 
regarded as a case of contractual fair¬ 
ness and handled accordingly. 

Subport 9-17.3—Residual Powers 

§ 9-17.304 Records. 

The senior procurement official. 
Headquarters, or designee shall retain 
a copy of the memorandum required 
by FPR l-17.303(a). 


PART 9-18—PROCUREMENT OF 
CONSTRUCTION 

Sec. 

9-18.000 Scope of part. 

Subpart 9-18.1—General Provisions 

9-18.102-1 General. 

9-18.107 Specifications. 

9-18.111 Concurrent firm fixed-price and 
cost-type construction contracts. 

9-18.112 Construction contracts with 
design architect-engineers. 

Subport t-lU —Formal AdvarlUirvg 

9-18.203-1 Preparation of invitation* for 
bids. 

9-18.205 Prebid conferences. 

Subport 9-183—Negotiation! 

9-18.303 Price negotiation policies and pro¬ 
cedures. 

9-18.306-2 Cost-reimbursement type letter 
contracts. 

9-18.306-3 Selection of a cost-reimburse¬ 
ment type contractor. 

9-18.306-50 Preparation for negotiation ar 
chitect-engineer and cost-plus-a-flxed 
fee construction contracts. 

9-18.307 Negotiations. 

Subpart 9-18.6—buy American Act 

9-18.600 Scope. 

9-18.602-1 General. 

9-18.606 Violations of Buy American Act 
provisions in construction contracts. 

9-18.650 Excepted supplies to be used in 
the construction, alteration, or repair of 
any public work 

Subpart 9-187—Labor Standard* for Contradi 
Involving Construction 

9-18.700 Scope of subpart. 

9-18.701 Applicability. 

9-18.701-50 General. 

9-18.701-51 Noncoverage (Davis-Bacon and 
Copeland Acts.) 

9-18.701-52 Administrative controls and 
criteria for application of the Davis* 
Bacon Act in operational or mainte¬ 
nance activities. 

9-18.702 Statutory and regulatory require¬ 
ments. 

9-18.702-50 Department of Labor approval 

9-18.704 Wage determinations. 

9-18.704-3 Procedure for requesting deter¬ 
minations. 

9-18.704-50 Use and duration of wage *• 
terminations. 

9-18.705 Administration and enforcement 

9-18.705-50 Responsibilities. 

9-18.750 Decisions and other guides In dll 
ficult areas. 

9-18.750-1 General. 

9-18.750-2 Specific examples. 

Subpart 9-188—Irupocttoa and AceoptoiK* 


Subpart 9-17.4—Record* of Roquotft and 
DUpoaltions 

§9-17.402 Final records. 

Heads of procuring activities, the 
senior procurement official, Headquar¬ 
ters, or designee and the Chairman, 
Board of Contract Appeals (acting in 
its capacity as a Contract Adjustment 
Board) shall prepare the final record 
described in FPR 1017.402 for each 
case handled within their respective 
areas of authority. 


9-18.800 Scope of subpart. 
9-18.802-1 Construction contracts 


Subpart 9-1830—Rontal of Conatrwctlon Equip** 1 * 


9-18.5000 Scope of subpart. 

9-18.5001 General policy. , 

9-18.5002 Rental of contractor-ownea 


equipment. 

9-18.5002-1 Rental agreements. 
9-18.5002-2 Rental period. 
9-18.5002-3 Rental rates. 
9-18.5002-4 Application of rates. 
9-18.5002-5 Insurance. 

9-18.5002-6 Rental limitation. 
9-18.5002-7 Record of negotiation 
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ocv. 

9-18.5002-8 Responsibility for repair and 

replacement. 

9-18.5002-9 Equipment condition and in¬ 
spection. 

9-18.5003 Rental of third-party-owned 

equipment. 

9-18.5003-1 Rental agreement. 

9-18.5003-2 Rental rates. 

9-18.5003-3 Insurance. 

9-18.5003-4 Option to purchase equipment. 

Authority Title V. Department of Energy 
Organization Act (Pub. L. 95-91). Adminis¬ 
trative Procedures Act. as amended (5 U.S.C. 

551. et, seq.) 

§9-18.000 Scope of part. 

This part implements and supple¬ 
ments the contracting procedures pe¬ 
culiar to construction contracts set 
forth in FPR Part 1-18 and also sets 
forth related DOE requirements for 
architect-engineer service contracts. 


Subvert 9-18.1—General Pro vision t 

§9-18.102-1 General. 

See also § 9-1.705-3. 

§9-18.107 Specifications. 

In accordance with publication enti¬ 
tled. “General Design Criteria,” as 
issued by the Office of Facilities and 
Cons tract ion Management shall be 
complied with in the preparation of 
specifications for construction work. 

§9-18.111 Concurrent firm fixed-price 
and cost-type construction contracts. 

See §9-1.5407(g). 

§9-18.112 Construction contracts with 
design architect-engineer. 

See §9-1.5407(g). 


Subport 9-18.2—Formal Advertising 

§9-18.203-1 Preparation of invitations for 

bids. 


The following procedure shall be fol¬ 
lowed in furnishing copies of construc¬ 
tions plans and specifications: 

(a) On all invitations, plans and 
specifications will be available on re- 
qu ^ 1 to all prospective bidders, in¬ 
cluding general contractors, subcon- 
tractors, and material and equipment 
suppliers. Where the cost of reproduc¬ 
tion Is $10 or more, the charge shall be 
a minimum of $10 and subject to a 
ci* a p X of * 25 - depending upon the 
5® 0 * the Project and the number of 
yawings and the volume of specifica- 
uons involved. Where the cost of re- 
produchon is less than $10, the head 
to activity has authority 

distribution at cost of repro- 

».Sta!S &£*"•• “ * ‘ > “ n,cu - 

< b > No refund for the return of plans 
i Ca ^ ons ma de except 

! |* e lnvit - a tlon is canceled or no 
ward is made under the invitation. 

Dayman t UCh ,.? i [ c 1 tmstances . refund or 
wUlbe made upon return of 

COlidit^nrft Speclftcatlons in good 
^ n? n t0 the ^ing Office. 

Issue/i^ al ? d specifications wlU be 
“sued without charge to such organ!- 


zations as The Associated General 
Contractors of America, American 
Road Builders’ Association, Dodge Re¬ 
ports, Blue Reports, Brown’s Letters, 
Inc., builders and contractors ex¬ 
changes in the locality in which the 
project is to be constructed, and 
others that maintain public plan dis¬ 
play rooms. 

(d) Payments received for plans and 
specifications shall be handled in ac¬ 
cordance with the regulations pre¬ 
scribed by the General Accounting 
Office in sections 3020-10 and 3030 of 
Title 7 of GAO Manual for Guidance 
of Federal Agencies. 

(e) If the contracting officer desires 
to have the architect-engineer handle 
the furnishing of plans and specifica¬ 
tions and payments therefor, the invi¬ 
tation for bids should so state, and the 
architect-engineer contract should 
provide the manner in which the re¬ 
ceipts are to be handled, generally as a 
credit to the contract. 

(f) No charge will be made to origi¬ 
nal receivers of plans and specifica¬ 
tions for revised sheets of drawings 
and revised pages to specifications 
which are issued by amendments to in¬ 
vitations. 

(g) Plans and specifications may be 
furnished to other applicants not 
having a legitimate interest therein in 
a manner determined by a head of a 
procuring activity. 

(h) Plans and specifications may be 
issued in complete sets only, or in com¬ 
plete sets and parts of sets, as the 
head of the procuring activity deter¬ 
mines to be best. If less than complete 
sets of plans and specifications are 
issued, the distribution should be 
based on an applicant’s request for 
specific pages and drawing sheets. 

(i) Contracting offices should con¬ 
trol the number of copies of plans and 
specifications to be made available to 
any firm, consistent with the type of 
firm, the amount of charge, and re¬ 
quirements of the project. 

§9-18.205 Prebid conferences. 

See also §9-1.353. 

Subpart 9-18.3— Negotiations 

§9-18.303 Price negotiation policies and 
procedures. 

See also Subpart 9-1.50, §9-3.405-5, 
and 9-3.800. 

§9-18.306-2 Cost-reimbursement type 
letter contracts. 

(c) Conclusion of negotiations. Ar¬ 
chitect-engineer letter contracts 
should also include the basis for deter¬ 
mining the fee, which establishes the 
possible range of fees for the work. 

§9-18.306-3 Selection of a cost-reimburse¬ 
ment type contractor. 

See Part 9-3.805. 


§ 9-18.306-50 Preparation for negotia¬ 
tion—architect-engineer and cost-plus- 
a-fixed-fee construction contracts. 

(a) General. Before attempting to 
negotiate a contract, the following in¬ 
formation should be prepared: 

(1) Description of the work. A suffi¬ 
ciently detailed description and cost 
estimate of the work should be pro¬ 
vided to permit and evaluation of ser¬ 
vices to be performed by the various 
participants and the degree of com¬ 
plexity of its principal components. 
When A-E contracts are fixed price, 
the information as to the work should 
be in more detail and on a firmer 
basis, particularly as to estimated 
costs, than for a CPFF contract. The 
estimated cost of the component items 
(including the costs of material and 
equipment furnished by DOE) and 
their descriptions, insofar as available, 
should be included as follows: 

(1) Major buildings and other struc¬ 
tures for which complete designs and 
specifications are to be prepared by 
the architect-engineer, including 
number and cost of each type, with as 
much information as is available 
(within security requirements) as to 
the functional requirements for such 
structures. 

(ii) Major utilities, including classifi¬ 
cations and costs in as much detail as 
practicable. 

(iii) Special equipment to be pro¬ 
cured by the operating contractor, 
construction contractor, or architect- 
engineer, or furnished by DOE. 

(iv) Special equipment to be desig¬ 
nated by the architect-engineer. 

(v) Special equipment to be installed 
by the construction contractor. 

(2) Estimated cost and time for com¬ 
pletion. A statement should be pro¬ 
vided indicating total estimated cost of 
the work exclusive of the construction 
contractor's fee, and to the extent 
available, identifying labor, material, 
and indirect costs, and any amount in¬ 
cluded for contingencies; estimated 
cost of architect-engineer services: and 
the estimated time of completion of 
design or construction work with an 
explanation of the basis for establish¬ 
ing the completion schedules. 

(b) Extent of services—(1) Architect- 
engineer contracts. A written state¬ 
ment should be prepared which gives 
the extent to which the services of the 
architect-engineer include any of the 
services set forth below. 

(i) Title I—Provide the necessary to¬ 
pographical and other field surveys, 
test borings, and other subsurface in¬ 
vestigations: prepare preliminary stud¬ 
ies, sketches, layout plans, and outline 
specifications; and prepare reports in¬ 
cluding estimates of cost of the pro¬ 
posed project and of all structures, 
utilities, and appurtenances thereto. 

(ii) Title II—Provide complete design 
of the work including preparation of 
all required preliminary and final 
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working drawings, specifications, esti¬ 
mates, and contract documents; and 
assist in securing, analyzing, and eval¬ 
uating bids or proposals for construc¬ 
tion; and consult with DOE on all 
questions arising in connection with 
the services performed by the archi¬ 
tect-engineer. 

(ill) Title III—Provide complete ar¬ 
chitect-engineer supervision and in¬ 
spection of construction under the di¬ 
rection of a responsible representative, 
check shop drawings, and furnish 
record drawings to show construction 
has actually been accomplished. 

(iv) Process design. Process design 
normally requires the preparation of 
flow diagrams showing each operating 
step to perform the process; material 
and heat balances where required; de¬ 
termination of the nature, capacity 
and design characteristics of produc¬ 
tion equipment; the general design of 
connecting flow lines to handle the 
calculated rates of product and by¬ 
product flow; and schematic layouts. 

(v) Procurement of materials and 
equipment. (Describe fully.) 

(vi) Other special services. (Describe 
fully.) 

(2) Cost-plus-a-fixed-fee construction 
contracts. See also FPR 1-18.306-2. 

(3) Cost-plus-a-fixed-fee engineer- 
constructor contracts. A written state¬ 
ment should be prepared which gives 
the extent to which the services of the 
contractor cover the services set forth 
in subparagraphs (1) and (2) of this 
paragraph. 

(4) Procurement of special equip¬ 
ment. Contracts for procurement ser¬ 
vices only are rarely used. Procure¬ 
ment of special equipment is generally 
contracted for in conjunction with 
CPFF contracts for construction, oper¬ 
ating, or architect-engineer services. In 
special situations, procurement of 
other equipment and construction ma¬ 
terials is also contr acted for in con¬ 
junction with CPFF contracts for op¬ 
erating or architect-engineer services. 
The description of procurement ser¬ 
vices in subdivision (ii) of this subpara¬ 
graph is applicable to all of these 
cases. 

(i) Special equipment is equipment 
for which the purchase price is of such 
a magnitude compared to the cost of 
installation as to improperly reflect 
the amount of technical direction and 
management effort required of the 
contractor. The determination of spe¬ 
cific items of equipment in this catego¬ 
ry requires application of judgment 
and careful study of the circumstances 
involved for each project. This catego¬ 
ry of equipment would generally in¬ 
clude items such as: 

(A) Major items of prefabricated 
process or research equipment. 

(B) Major items of preassembled 
equipment such as packaged boilers, 
generators, machine tools, and large 
electrical equipment. In some cases it 


would also include special apparatus 
or devices such as reactor vessels and 
reactor charging machines. 

(ii) Description of procurement ser¬ 
vices: Procurement as herein consid¬ 
ered is an activity involving judgment, 
knowledge, and experience relating to 
the manufacture, use or application of 
the article or process to be purchased. 
It may include the development or lo¬ 
cation of sources of supply, and gener¬ 
ally includes preparation of bidding 
documents, solicitation of proposals, 
analysis of proposals received (includ¬ 
ing where necessary technical and 
sometimes complicated evaluation of 
performance characteristics of the 
equipment of different manufactur¬ 
ers), inspection at manufacturer’s 
plant as distinguished from inspection 
supplied under title III services of an 
architect-engineer contract, and evalu¬ 
ation of producing capacities to meet 
required delivery. Procurement in¬ 
cludes necessary coordination with 
participating contractors and DOE for 
especially designed equipment, general 
and specific expediting, and special as¬ 
sistance to the manufacturers in help¬ 
ing to locate scarce materials and ma¬ 
chine tools and in supporting alloca¬ 
tion for critical materials where this is 
a necessary function. Procurement 
normally includes inspection and re¬ 
ceiving upon delivery at the site (this 
may be a joint activity where the pro¬ 
curing agent is not the constructor) 
and payment. All onsite physical ac¬ 
tivities after delivery, including un¬ 
loading, warehousing, hauling, and in¬ 
stallation. are considered a construc¬ 
tion activity aqd not procurement. 

(iii) Selection of procuring agent: Co¬ 
ordination, timing, and technical 
know-how are important factors to be 
considered in the selection of a procur¬ 
ing agent. The advantages and disad¬ 
vantages of placing full responsibility 
in one contractor for construction and 
procurement, or split responsibility 
where the procurement is placed 
under a contract with the architect-en¬ 
gineer or operating contractor, should 
be evaluated in the light of the above 
factors. 

§9-18.307 Negotiations. 

See also § 9-3.805. 

Subpart 9-18.6—Buy American Act 

§ 9-18.600 Scope. 

This subpart implements FPR Sub- 
part 1-18.6. 

§ 9-18.602-1 General. 

(a) The Secretary may make the de¬ 
termination required by FPR 1- 
18.602-l(a) and may authorize devi¬ 
ations described in FPR 1-18.603-3. 

(b) Contracting officers may make 
the determinations required by FPR 
1-18.602-1 (b) and (c). 


§9-18.606 Violations of Buy Americas 
Act provisions in construction con¬ 
tracts. 

Contracting officers shall make a 
complete written report (in triplicate) 
to the Secretary through the senior 
procurement official. Headquarters, of 
each violation of the Buy American 
Act provisions in contracts for con¬ 
struction. See FPR 1-18.606 and sub¬ 
part 9-1.6. 

§ 9-18.650 Excepted supplies to be used in 
the construction, alteration, or repair 
of any public work. 

The following list shall be noted In 
the specifications: 

Antimony; Asbestos; Bauxite; Chrome ore 
or chromite; Cobalt; Cork: Graphite: Jute 
and jute burlaps; Logs, veneer, and lumber 
from balsac greenheart, lignum vitae, ma¬ 
hogany, and teak; Mica; Nickel; Rubber, 
crude and latex. 

Supbart 9-18.7—Labor Standards for Contract! 

Involving Construction 

§ 9-18.700 Scope of subpart 

This subpart serves to implement 
and supplement FPR subpart 1-18-7. 

§9-18-701 Applicability. 

§9-18.701-50 General. 

The requirements set forth in FPR 
1-18.702 apply to construction con¬ 
tracts. Although the statutes therein 
referenced do not contain definitions, 
the Secretary of Labor’s regulations in 
29 CFR 5.2 include definitions, of 
“contract," “building,” “work,” “con¬ 
struction,” “prosecution,” “comple¬ 
tion,” “repair,” “public building,” and 
“public work.” In general, contracts 
are classifiable as being covered by the 
statutes when performance by the 
contractor consists substantially of 
the erection or assembly of new plants 
(including laboratory or other building 
or works), or the alteration and/or 
repair including painting and decorat¬ 
ing, of new or existing plants. The fact 
that certain contracts may be entered 
into without regard to general statu¬ 
tory requirements as to advertising for 
bids or proposals, or upon a cost-type 
basis or otherwise, is not determina¬ 
tive in the classification of such con¬ 
tracts, activities, construction projects, 
or other work or services performed 
thereunder. 

§9-18.701-51 Noncoverage (Davis-Bacon 
and Copeland Acta.) 

(a) The requirments set forth in 
FPR subpart 1-18.7 in respect to the 
Davis-Bacon and Copeland Acts do not 
apply to the following: 

(1) Contracts, regardless of their 
nature, not in excess of $ 2,000 
not apply to the Copeland Act.) How¬ 
ever, no item of work the cost oi 
which is estimated to be in excess oi 
$2,000 shall be artificially divided into 
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portions less than $2,000 for the pur¬ 
pose of avoiding the applicability of 
the Davis-Bacon Act. 

(2) Contracts for furnishing supplies 
and equipment, including installation, 
where the Installation requires only an 
incidental amount of work (as defined 
in paragraph (c) of this section) that 
would otherwise be considered con¬ 
struction alteration and/or repair of a 
public building or work (see §9-18.750- 
2(g)). 

(3) Contracts for servicing or mainte¬ 
nance work in an existing plant, in¬ 
cluding installation or movement of 
machinery or other equipment, and 
plant rearrangement, which involve 
only an Incidental amount of work (as 
defined in paragraph (c) of this sec¬ 
tion) that would otherwise be consid¬ 
ered construction, alteration and/or 
repair (see §9-18.750-2(g)>. 

(4) Contracts for operational or 
maintenance activities (e.g. produc¬ 
tion, research and development, or 
community services, as distinguished 
from contracts for construction). In 
general, these are contracts where per¬ 
formance by the contractor consists 
primarily of the utilization of existing 
facilities and the services of personnel 
to produce materials, conduct research 
and development, or provide communi¬ 
ty-type sendees, and of the use of or 
maintenance of plant. However, the 
classification of a contract as a con¬ 
tract for operational or maintenance 
activities does not necessarily mean 
that all work and activities at the con¬ 
tract location are not covered, since it 
may be necessary to separate out work 
which should be classified as covered. 
(See §9-18.701-52). As used in connec¬ 
tion with “operational activities," the 
term ’produce" means to manufac¬ 
ture, make, or refine special nuclear or 
other material; to separate material 
from other substances in which it is 
contained; or to make new material. 
The term 1 materials" includes sup¬ 
plies. articles, or equipment; the term 

research and development" means 
«ie same as defined in the Atomic 
Energy Act of 1954, as amended. 

4 i? 0ntracts performed out- 

ade the United States and the District 

&£? lu "? btaL ( Does not apply to the 
Copeland Act.) 

(6) Contracts for demolition, except 
wnen indispensable and preliminary to 
scheduled new construction. 

(7) Contracts with a State or subdivi¬ 
sion thereof (although the require¬ 
ments do not apply, and the contract 
must so provide, to a subcontract 
fiJ^ eU ^ e Z with a Private person or 
Ait? Evolves the construction, 
h * r * tion ' and /°r repair of public 
ouUdings or public works). 

stni!>r ° ntracts with railroads for con- 
smiction services U> the extent that 

emnw!!7 Ces are Performed by railroad 

a” covered by the RaUway 


(b) It should be noted, however, that 
the requirements do apply to work 
performed by laborers, and mechanics 
employed by a construction contractor 
or subcontractor at the site of the 
work under a contract for the con¬ 
struction, alteration and/or repair, in¬ 
cluding painting and decorating of 
public buildings or public works, 
which is otherwise subject to these 
Acts whether or not such work would 
be covered if it were a separate con¬ 
tract. 

(c) As used in paragraph (a)(2) and 
(3) of this section, "an incidental 
amount of work" is defined to mean 
work directly related to the installa¬ 
tion, movement or rearrangement of 
equipment or machinery, relatively 
small In amount, and which does not 
include changes in a facility affecting 
its architectural or structural 
strength, stability, safety, size, or 
function as a public work. 

§9-18.701-52 Administrative controls and 
criteria for application of the Davis- 
Bacon Act in operational or mainte¬ 
nance activities. 

(a) Particular contracts or work 
items falling within one or more of the 
following criteria normally will be 
classified as noncovered. 

(1) Individual work items estimated 
to cost $2,000 or less. The total dollar 
amount of the operating contract is 
not a factor to be considered and bears 
no relation to individual work items 
classified as construction, alteration 
and/or repair, including painting and 
decorating. However, no item of work, 
the cost of which is estimated to be in 
excess of $2,000, shall be artificially di¬ 
vided into portions less than $2,000 for 
the purpose of avoiding the applica¬ 
tion of the Act. 

(2) Work and Services that are a 
part of operational and maintenance 
activities or which, being very closely 
and directly involved therewith, are 
more In the nature of operational ac¬ 
tivities than construction, alteration, 
and/or repair work. This includes 
work and services which would involve 
a material risk to continuity of oper¬ 
ations, to life or property, or to DOE 
operating requirements, if performed 
by persons other than the operating 
contractor’s regular production and 
maintenance forces; Provided, howev¬ 
er, that any decision that contracts or 
work items are noncovered for these 
reasons must be made by the head of 
the procuring activity and the author¬ 
ity to make such a decision cannot be 
redelegated. 

(3) Work and services, typically of a 
routine or recurring nature, the pur¬ 
pose of which is to keep facilities in a 
state of functional usefulness. 

(4) Assembly, modification, setup, in¬ 
stallation, replacement, removal, rear¬ 
rangement, connection, testing, adjust¬ 
ment, and calibration of machinery 


and equipment. It should be noted, 
however, that these activities are cov¬ 
ered if they are part of or would be a 
logical part of a contract for the con¬ 
struction of a facility, or if construc¬ 
tion type work, other than defined in 
"incidental" in § 9-18.701-51<c) is in¬ 
volved. 

(5) Experimental development of 
equipment, processes and devices, in¬ 
cluding assembly, fitting, Installation, 
testing, reworking, and disassembly. 
This refers to equipment, processes 
and devices which are assembled for 
the purpose of conducting a test or ex¬ 
periment. The design, may be only 
conceptual in character, and profes¬ 
sional personnel responsible for the 
experiment participate in the assem¬ 
bly. Specifically excluded from the 
category of experimental development 
are buildings, building utility ser¬ 
vices—as distinguished from tempo¬ 
rary connections thereto. Also specifi¬ 
cally excluded from this category is 
equipment to be used for continuous 
testing, e.g., a machine to be continu¬ 
ously used for testing the tensile 
strength of structural members. (See 
9-18.750-2(g) and 2(h).) 

(6) Experimental work in connection 
with peaceful uses of nuclear energy. 
This refers to equipment, processes 
and devices which are assembled and/ 
or set In place and interconnected for 
the purpose of conducting a test or ex¬ 
periment. The nature of the test or ex¬ 
periment is such that professional per¬ 
sonnel responsible for the test or ex¬ 
periment and/or data to be derived 
therefrom necessarily must participate 
in the assembly and interconnections. 
Specifically excluded from experimen¬ 
tal work are buildings, building utility 
services, structural changes, drilling, 
tunneling, excavation, and backfilling 
work which can be performed accord¬ 
ing to customary drawings and specifi¬ 
cations, and utility services or modifi¬ 
cations to utility services—as distin¬ 
guished from temporary connections 
thereto. Work in this category may be 
performed in mines or in other loca¬ 
tions specifically constructed for test 
or experiments. (See 9-18.750-2(g) and 
2(h).) 

(7) Emergency work to combat the 
effects of fire, flood, earthquake, 
equipmnent failure, accident or other 
casualties, and to restart the oper¬ 
ational activity following the casualty. 
Work which is not directly related to 
restarting the activity and which in¬ 
volves rebuilding or replacement of 
structure or structural components or 
equipment Is excluded from this cate¬ 
gory. (See 9-18.750-2(g) and 2(h).) 

(8) Decontamination, including 
washing, scrubbing, and scraping to 
remove contamination; removal of 
contaminated soil or other material; 
and painting or other resurfacing; Pro¬ 
vided, That such painting or resurfac¬ 
ing is an intergral part of the decon- 
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tamination activity and does not in¬ 
clude complete replacement of large 
sections of paved areas or roadways. 

(9) Burial of contaminated soil waste 
or contained liquid; however, initial 
preparatory work readying the burial 
ground for use (for example, any grad¬ 
ing or excavating that is a part of ini¬ 
tial site preparation, fencing, drilling 
wells for continued monitoring of con¬ 
tamination, construction of guard or 
other office space) is covered. Like¬ 
wise, work subsequent to burial which 
involves the placement of concrete or 
other like activity is covered. 

(b) The classification of a contract 
as a contract for operational or main¬ 
tenance activities does not necessarily 
mean that all work and activities at 
the contract location are classifiable as 
outside of Davis-Bacon Act coverage, 
since it may be necessary to separate 
out work which should be classified as 
covered. Therefore, heads of procuring 
activities shall establish and maintain 
controls for the careful scrutiny of 
proposed work assignments under 
such a contract to assure that: 

(1) Contractors whose contracts do 
not contemplate the performance of 
covered work with the contractor’s 
own forces are neither asked nor au¬ 
thorized to perform work within the 
scope of the Davis-Bacon Act. If the 
actual work assignments do involve 
covered work, the contract should be 
modified to include applicable provi¬ 
sions of the Davis-Bacon Act. 

(2) Where covered work is performed 
by a contractor whose contract con¬ 
tains provisions required by the Davis- 
Bacon Act, such work is performed as 
required by law and the contract. 
After such contractor has been in¬ 
formed, as provided in paragraph 
(b)(3) of this section, that certain work 
is covered work, the head of the pro¬ 
curing activity’s responsibility to 
assure compliance is the same as it 
would be if the work were being per¬ 
formed under a separate construction 
contract. 

(3) Controls provided for above in¬ 
clude consideration by the head of the 
procuring activity and the contractor, 
before work is begun or contracted 
out, of the relation of the Davis-Bacon 
Act to (i) the annual programing of 
work, (ii) the contractor’s work orders, 
and (iii) work contracted out in excess 
of $2,000. The head of the procuring 
activity may, if he concludes that it is 
consistent with DOE’s responsibilities 
as described in this section, prescribe 
from time to time classes of work as to 
which applicability or nonapplicability 
of the Davis-Bacon Act is clear, for 
which he will require no further DOE 
determination on coverage in advance 
of the work. For all work, the controls 
to be established by the head of the 
procuring activity should provide for 
notification to the contractor before 
work is begun as to whether such work 
is covered. 


§9-18.702 Statutory and regulatory re¬ 
quirements. 

§ 9-18.702-50 Department of Labor ap¬ 
proval. 

The Department of Labor has previ¬ 
ously reviewed and approved the crite¬ 
ria, standards, and guides set forth in 
§9-18.701, §9-18.704, §9-18.750, and 
the contract clause in 9-50.1804-3. 

§ 9-18.704 Wage determinations. 

§ 9—18.704-3 Procedure for requesting de¬ 
terminations. 

The head of the procuring activities 
are responsible for submitting to the 
appropriate regional office of the Em¬ 
ployment Standards Division, Depart¬ 
ment of Labor, all DOE requests for 
project area or installation wage deter¬ 
minations, or individual determina¬ 
tions, or extensions or modifications 
thereto. Requests for such determina¬ 
tions shall be made on Standard Form 
308 at least 30 calendar days before 
they are required for use in advertis¬ 
ing for bids or requests for proposals. 

§9-18.704-60 Use and duration of wage 
determinations. 

In general, the Davis-Bacon Act 
rates applicable to a contract at the 
time it is awarded continue in effect 
during its term regardless of whether 
it is a fixed-price or cost-type contract. 
However it should be noted that: 

(a) The minimum wage rates that 
will be paid to laborers and/or me¬ 
chanics engaged on jobs which are 
programmed on a fiscal year or 
shorter basis are those predetermined 
by the Secretary of Labor to be pre¬ 
vailing as of the date the program is 
approved by DOE for performance by 
the contractor. However, in the event 
of a substantial addition to the scope 
of a contract containing a ' general or 
area wage determination,” the current 
“general or area wage determination,” 
including modifications thereto, shall 
be made applicable to the additional 
work. If the contract contains a “pro¬ 
ject area or installation (54A) determi¬ 
nation,” or an “individual determina¬ 
tion,” and a substantial addition to the 
scope of the contract is made during 
the fiscal year or shorter basis but 
more than 120 days from the date of 
the determination, a new determina¬ 
tion is required for the substantial 
year or shorter basis but more than 
120 days from the date of the determi¬ 
nation, a new determination is re- 
.quired for the substantial addition. 
Programed work will be performed by 
the contractor under the following 
conditions: 

(1) Continuing contracts for minor 
or miscellaneous construction, alter¬ 
ation and/or repair, including painting 
and decorating; 

(2) Contracts for operation and 
maintenance under which the contrac¬ 


tor will perform miscellaneous covered 
work with his own forces. 

(b) The minimum wage rates that 
will be paid to laborers and/or me- 
chanics engaged on subcontracts let by 
an operating contractor will be those 
in the wage determination decision of 
the Secretary of Labor which is cur¬ 
rent as of the date the contractor 
enters into such subcontract. 

(c) See FPR 1-18.704 for types of 
wage determinations procedures for 
requesting same, and Federal Regis¬ 
ter review on general or area wage de¬ 
terminations. 

§ 9-18.705 Administration and enforce¬ 
ment. 

§ 9-18.705-50 Responsibilities. 

(a) The statutes and regulations 
cited and summarized in FPR 1-18.702 
and the requirements in FPR 1-18.705 
impose direct responsibilities for ad¬ 
ministration and enforcement upon 
DOE. Therefore, heads of procuring 
activities and others, consistent with 
their assignments of responsibilities 
and delegations of authority, shall 
assure that DOE contract activities 
are carried out consistent with these 
laws and regulations. 

(b) Heads of procuring activities 
shall submit to the Office of Contrac¬ 
tor Industrial Relations required re¬ 
ports, recommendations, and requests 
for rulings and interpretations as re¬ 
quired in FPR 1-18.705. 

§9-18.750 Deciaions and other guides in 
difficult areas. 

§9-18.750-1 General. 

Section 9-18.701-52 necessarily uses 
general language and in some cases 
the application of the criteria dis¬ 
cussed therein to particular situations 
may not be clear. Therefore, this sub¬ 
section covers more specifically some 
of the areas of particular concern to 
DOE and is promulgated to clarify the 
application of the criteria. 

§ 9-18.750-2 Specific examples. 

The following are applications of the 
regulations to particular situations. 
Additional narrative statements de¬ 
scribing items of work and applicabil¬ 
ity of the Davis-Bacon Act will be de¬ 
veloped from time to time and added 
to this subsection. 

(a) Land-based prototypes. Tne 
Labor Department has held that tne 
construction of a full-scale operating 
prototype of one reactor compartment 
and of all necessary nuclear power 
components and systems and propul¬ 
sion equipment for a submarine is cov¬ 
ered. In another ship prototype situa¬ 
tion, the Department has held that as¬ 
sembling and fitting the components 
of nuclear steam propulsion units into 
the hull sections, including installa¬ 
tion of the pressure vessels, turbo-gen* 
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erator sets, heat exchangers, control 
firing, etc., is covered. A later decision 
involving the same prototype indicates 
that the earlier rulings should not be 
conkrued as intended to cover all 
equipment assemblies irrespective of 
the status of construction and other 
pertinent factors. 

(b) Paving. The construction of 
roads, including grading, and their 
repalr-where such repair includes 
work on roadbeds before resurfacing, 
building up shoulders, forming 
ditches, culverts and bridges, and on 
the actual resurfacing of roads—is cov¬ 
ered. However, recurring-type mainte¬ 
nance work, such as patching surface, 
filling chuck holes, patching shoul¬ 
ders. and resurfacing railroad cross¬ 
ings is noncovered. Similarly, patch 
and maintenance work on a parking 
lot, the replacement of bumper stops, 
and the repainting of parking dividers 
is noncovered. 

(c) Stationary boilers. The construc¬ 
tion, alteration and/or repair, includ¬ 
ing installation and rebuilding, of sta¬ 
tionary boilers costing in excess of 
$2,000 for labor and materials is cov¬ 
ered. In contrast, inspection may 
reveal need for replacement of pieces 
of insulation, individual tubes, or 
other defective parts. Such mainte¬ 


nance, necessary to keep the boiler in 
safe operating condition, is non-cov- 
ered. 

(d) Startup of operating activity 
titer fire or other catastrophe. Re¬ 
building of plant following a catastro¬ 
phe, such as replacement of structural 
members, roof trusses, walls, roof, util¬ 
ity services, and process piping is cov¬ 
ered. However, where process equip¬ 
ment can be restarted and/or oper¬ 
ational activities resumed prior to 
such rebuilding, the actual work of 
startup, including preliminary activity, 
e &., cleaning, drying, checking, adjust¬ 
ment, temporary services, and tempo¬ 
rary weather protection of equipment, 
essential to such resumption of oper- 
wional activity, is noncovered. 

<e) Rehabilitation of facilities. By 
n Wittl emergency services 

needed to restore or maintain func- 

Sr fulness , 85 above described, 
nabilitation (e.g., painting, change- 
out, rearrangement and installation of 
eQ lpment, replacement or repair of 
parts °* a structure or of 
nufiding sendees or equipment) of a 

S22K* facUlt y or of significant 
e P° rtl ons of a facility Is 
, In such rehabilitation, the 
Dlnv P of equipment by operating em¬ 
ployee is noncovered. 

AJthough painting and 
SiffiS? "* specifically mentioned 
Painting which is closely in- 
in ^° operation and naalnte- 
as actJvltie * and such repainting 
•*-«*»■» of process lines and 
2£L* Wn « deluding valves and di- 
™«ional arrows), is noncovered; like¬ 


wise, application of various materials 
for localizing contamination, painting 
of machine tools to identify degree of 
contamination, preventive mainte¬ 
nance. repainting of machine tools, 
equipment and plant structures is non¬ 
covered when performed with a stable 
work force employed by the operating 
contractor. 

<g) Installation, rearrangement or 
adjustment of equipment (See also 
paragraph (h). Experimental installa¬ 
tions, of this section.) 

(1) During construction. In the con¬ 
struction of a new facility—whether it 
is a production plant, a laboratory, or 
supporting facilities, such as shops 
and warehouses—an integral part of a 
construction project is the installation 
of equipment (including mechanical 
equipment, building services, instru¬ 
ments, etc.) which permits the facility 
to be utilized for the purpose for 
which it was intended. Normally, the 
initial Installation, arrangement, ad¬ 
justment, balancing, calibration, and 
checking of such equipment is a logi¬ 
cal part of the construction contract(s) 
for completion of the facility and, 
whether or not included within the 
scope of such contracts), is covered. 

(2) Plant startup. At the time of the 
turnover of a DOE facility (which fre¬ 
quently differs in many respects from 
other facilities), from construction to 
operation activities, if the facility is 
turned over a section at a time, some 
problems of coverage may arise. It is 
extremely difficult, if not impossible, 
to write rules or criteria that can be 
practically applied in all situations. 
Usually, it is essential that final check¬ 
out of a plant prior to the startup of 
plant operations be performed by per¬ 
sonnel of the operating contractor 
and, as such, is not covered. The im¬ 
portant thing is to work out a practi¬ 
cal plan that will assure: (i) Safe and 
effective startup of the facility, (ii) the 
fulfillment of obligations under appli¬ 
cable statutes, and (iii) continuing con¬ 
struction at the facility. 

(3) Equipment ahd equipment as¬ 
semblies. While the current construc¬ 
tion status of a public building or 
public work is not controlling as to 
coverage of supply-installation-type 
contracts, this is a factor to be consid¬ 
ered in judging the applicability of the 
Davls-Bacon Act. The Labor Depart¬ 
ment has ruled (Walsh-Healey Rulings 
and Interpretations No. 3, section 6<b) 
that while contracts in excess of 
$10,000 for equipment, including erec¬ 
tion or installation are subject to the 
Walsh-Healy Act, they may be also 
covered under the Davis-Bacon Act 
where more than an incidental 
amount (see § 9-18.701-51<c)) of work 
is Involved. Examples given in this 
ruling include furnishing and installa¬ 
tion of mechanical equipment such as 
elevators or of generators requiring 
prepared foundations or housing. In a 


specific situation, the Department has 
indicated that a contract for furnish¬ 
ing the initial installation of piping, 
wiring, gas exhaust fans, plumbing, 
sheet metal work, and related activi¬ 
ties to install kitchen baking equip¬ 
ment was comparable to the basic 
plumbing, wiring, and heating con¬ 
tracts and was covered. While this sit¬ 
uation involves an initial installation, 
alteration or rearrangement of exist¬ 
ing facilities involving such work to ac¬ 
commodate new or different equip¬ 
ment is also covered. Conversely, it fol¬ 
lows that where the test of more than 
an incidental amount of construction 
is not met, and where the installation, 
rearrangement or adjustment of 
equipment is not a logical part of any 
current related construction project, it 
is noncovered. 

(4) Special leased systems. Most but 
not all contracts involving the installa¬ 
tion of telephone, detective and other 
leased systems are not covered when 
the work is performed by employees of 
the companies supplying the services 
and the material and equipment in¬ 
stalled is owned by such companies. A 
contract for a telephone central 
system to be installed by the manufac¬ 
turer and owned by the United States 
has been held to be covered. 

(h) Experimental installations. 
Within DOE programs, a variety of ex¬ 
periments are conducted Involving ma¬ 
terials, fuels, coolants, processes, equi- 
pent, etc. Certain types of situations 
where tests and experiments have 
sometimes presented coverage ques¬ 
tions are described below. 

(1) Set-ups of device and/or process¬ 
es. The proving out of investigative 
findings and theories of a scientific 
and technical nature for extension 
into practical application may require 
the set-up of various devices and/or 
processes at an early or preprototype 
stage of development. These may vary 
from laboratory bench size upwards. 
As a rule, these set-ups are made 
within established facilities (normally 
laboratories); required utility connec¬ 
tions are made to services provided as 
a part of the basic facilities: and the 
activity as a whole falls within the 
functional purpose of the facility. 
Such set-ups may be for exploring me¬ 
chanical or electrical design suitabil¬ 
ity, physical or chemical properties, or 
for collecting data to verify or reject 
scientific hypotheses. Such set-ups are 
noncovered. Preparatory work for the 
set-up requiring structural changes or 
modifications of basic utility services— 
as distinguished from connections 
thereto—is covered. Illustrative of 
noncovered set-ups of devices and/or 
processes are the following: 

(i) Assembly of piping and equip¬ 
ment within existing “hot cell” facili¬ 
ties for proving out a conceptual 
design of a chemical processing unit; 

(ii) Assembly of equipment, includ¬ 
ing adaptation and modification there- 
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of, In existing “hot cell” facilities to 
prove out a conceptual design for re¬ 
motely controlled machining equip¬ 
ment; 

(iii) Assembly of the first graphite 
pile in a stadium at Stagg Field in Chi¬ 
cago; 

(iv) Assembly of materials and 
equipment for particular aspects of 
the direct current thermonuclear ex¬ 
periments to explore feasibility and to 
study other ramifications of the con¬ 
cept of high energy injection and to 
collect data thereon. 

(2) Loops. Many experiments are 
carried on in equipment assemblies 
called loops in which liquids or gases 
are circulated under monitored and 
controlled conditions. For purposes of 
determining Davis-Bacon coverage, 
loops mayd be classed as loop facilities 
or as loop set-ups. Both of these 
classes of loops can include in-reactor 
loops and out-of-reactor loops. In dif¬ 
ferentiating between clearly indenti- 
fied loop set-ups and loop facilities, an 
area exists in which there have been 
some questions of coverage, such as 
certain loops at the Material Test Re¬ 
actor and Engineering Test Reactor at 
the National Reactor Test Site. Upon 
clarification of this area, further illus¬ 
trations will* be added. In the mean¬ 
time. the differentiation between loop 
set-ups and loop facilities must be 
made on a case-by-case basis, taking 
into account the total criteria set 
forth in this subpart. 

(i) Loop set-ups. The assembly, erec¬ 
tion, modification and disassembly of 
a loop set-up is noncovered. A noncon- 
troversial example of a loop set-up is 
one which is assembled in a laborato¬ 
ry, e.g., Oak Ridge National Laborato¬ 
ry. Argonne National Laboratory, and 
Lawrence Radiation Laboratory, for a 
particular test and thereafter disas¬ 
sembled. However, preparatory work 
for a loop set-up requiring structural 
changes or modifications of basic util¬ 
ity services—as distinguished from 
connections thereto—is covered as is 
material and equipment that is in¬ 
stalled for a loop set-up which is a per¬ 
manent part of the facility or which is 
used for a succession of experimental 
programs. 

(ii) Loop facilities. A loop facility 
differs from a loop set-up in that it is 
of a more permanent character; usual¬ 
ly, but not always, of greater size; nor¬ 
mally involves the building or modifi¬ 
cation of a structure; sometimes is in¬ 
stalled as a part of construction of the 
facility; and may be designed for use 
in a succession of experimental pro¬ 
grams over a longer period of time. Ex¬ 
amples of loop facilities are the in-re- 
actor “K” loops at Hanford and the 
large Aircraft Nuclear Propulsion loop 
at National Reactor Test Site. The on¬ 
site assembly and erection of such 
loop facilities are covered. However, 
once a loop facility is completed and 


becomes operational, the criteria set 
forth above for operational and main¬ 
tenance activities apply. 

(3) Reactor component experiments. 
Other experiments are carried on by 
insertion of experimental components 
within reactor systems without the 
use of a loop assembly. Illustrative of 
reactor facilities erected for such ex¬ 
perimental purposes are the special 
power excursion test reactors at the 
National Reactor Test Site, which are 
designed for stuying reactor behavior 
and performance characteristics of 
certain reactor components. Such a fa¬ 
cility may consist of a reactor vessel, 
pressurizing tank, coolant loops, 
pumps, heat exchangers, and other 
auxiliary equipment as needed. The 
facility also may include sufficient 
shielding to permit work on the reac¬ 
tor to proceed following a short period 
of power operation and buildings as 
needed to house the reactor and its 
auxiliary equipment. The erection and 
on-site assembly of such a reactor fa¬ 
cility is covered work but the compo¬ 
nents whose characteristics are under 
study are excluded from coverage. To 
illustrate, one of the SPERTs planned 
for studies of nuclear reactor safety is 
designed to accommodate various in¬ 
ternal fuel and control assemblies as 
required to conduct a particular test. 
Accordingly, the internal structure of 
the pressure vessel is so designed that 
cores of different shapes and sizes may 
be placed in the vessel for investiga¬ 
tion. or the entire internal structure 
may be easily removed and replaced 
by a structure which will accept a dif¬ 
ferent core design. Similarly, the con¬ 
trol rod assembly is arranged to pro¬ 
vide for flexibility in the removal of 
instrument leads and experimental as¬ 
semblies from within the core. 

(4) Tests or experiments in peaceful 
uses of nuclear energy. These tests or 
experiments are varied in nature and 
some are only in a planning state. 
These tests or experiments consist of a 
single or series of nuclear or nonnu¬ 
clear detonations for the purposes of 
acquiring data. The data can include 
seismic effects, radiation effects, 
amount of heat generated, amount of 
material moved and so forth. Some of 
these tests are conducted in existing 
mines while others are conducted in 
locations specifically constructed for 
the tests or experiments. In general, 
all work which can be performed in ac¬ 
cordance with customary drawings and 
specifications as well as other work in 
connection with preparation of facili¬ 
ties is treated as covered work. Such 
work includes tunneling, drilling, exca¬ 
vation and backfilling, erection of 
buildings or other structures, and in¬ 
stallation of utilities. The installation 
of the nonnuclear material or nuclear 
device to be detonated, the instrumen¬ 
tation, and connection between such 
material or device and the instrumen¬ 
tation are treated as noncovered work. 


(5) Tests or experiments in military 
uses of nuclear energy. As in the case 
in §9-18.750-2(h)(4), these tests or ex- 
periments can be varied in nature. 
However, under this category it is in¬ 
tended to include only detonation of 
nonnuclear material or nuclear de¬ 
vices. The material or devices can be 
detonated either underground, at 
ground level or above the ground. 
These tests or experiments have been 
conducted in, on, or in connection with 
facilities specifically constructed for 
such tests or experiments. As is the 
case with respect to tests or experi¬ 
ments in peaceful uses of nuclear 
energy, all work which can be per¬ 
formed in accord with customary 
drawings and specifications as well as 
other work in connection with prep¬ 
aration of facilities are treated as cov¬ 
ered work. Such work includes build¬ 
ing towers or similar structures, tun¬ 
neling. drilling, excavation and back¬ 
filling, erection of buildings or other 
structures, and installation of utilities. 
The installation of the nonnuclear ma¬ 
terial or nuclear device and instrumen¬ 
tation are treated as noncovered work. 

(i) Construction site contiguous to 
an established manufacturing facility. 
As DOE owned property sometimes 
embraces several thousands of acres of 
real estate, a number of separate fa¬ 
cilities may be located in areas contig¬ 
uous to each other on the same prop¬ 
erty. These facilities may be built over 
a period of years, and established man¬ 
ufacturing activities may be regularly 
carried on at one site on the property 
at the same time that construction of 
another facility is underway at an¬ 
other site. On occasion, the regular 
manufacturing activities of the operat¬ 
ing contractor at the first site may in¬ 
clude the manufacture, assembly and 
reconditioning of components and 
equipment which in other industries 
would normally be done in established 
commercial plants. While the manu¬ 
facture of components and equipment 
in the manufacturing plant is nonco¬ 
vered, the installation of any such 
manufactured items on a construction 
job is covered. 

Supbart 9-18.8 Inspection and Acceptor 

§9-18.800 Scope of subpart- 

This subpart implements and sup¬ 
plements FTR 1-14 by prescribing the 
policies and requirements for inspec¬ 
tion and acceptance under construc¬ 
tion contracts. 

§9-18.802-1 Construction contracts. 

(a) Inspections services may be per¬ 
formed by the architect-engineer re¬ 
sponsible for the design. Inspection 
services may not be procured from 
fixed-price construction contracto 
with respect to its own work. Under 
cost-reimbursement type contracts 
where the construction contractor ano 
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architect-engineer are the same, some 
degree of self-inspection may be per¬ 
mitted but shall not constitute final 
inspection and acceptance by the Gov¬ 
ernment. 

(b) When one contractor is to in¬ 
spect the work of another, the inspect¬ 
ing contractor will be given written 
instructions defining its responsibil¬ 
ities and stating that he is not autho¬ 
rized to: modify the terms and condi¬ 
tions of the contract; to direct addi¬ 
tional work: to waive any requirements 
of the contract; nor to settle any claim 
or dispute. Copies of the instructions 
will be given to the contractor who is 
to be inspected, with a request to ac¬ 
knowledge receipt on a copy to be re¬ 
turned to the contracting officer. In 
this manner, both contractors are on 
express notice of the authority, and 
limitations on the authority, of the in¬ 
specting contractor. 


Supbort 9-18 JO Rental of Construction 
Equipment 


§9-18.5000 Scope of subpart. 

This subpart sets forth general policy 
and instructions which shall be applied 
to rental of construction equipment for 
use by DOE contractors with cost-reim¬ 
bursement type contracts. 


§9-18.5001 General Policy. 


It is the policy of the DOE: 

(a) To use presently owned DOE 
construction equipment to the fullest 
extent. Careful investigation shall be 
made of the equipment available not 
only at the field office concerned, but 
at other field offices, to determine 
whether such equipment can be eco¬ 
nomically utilized on the job. The 
senior procurement official. Headquar¬ 
ters, can assist in the investigation of 
excess equipment available in other of- 


(b) To rent construction equipment 
here available, rather than purchase 
aiL! 11 !^ 85 ^ case °t third-party 
?**> e { d equi P me nt, the field office de 
cermines that accrued rentals on j 
particular item of equipment will ap 
Pfjpximate the cost of ownership of i 
xcept, however, that individual item 
nL£ 0n ^ truction e Quipment having ai 
nor^ ? ost ot less than $1,000 ordi 
s £ould be purchased and no 

;ri Wh , ere 1418 clearf y 10 the 

Mtage of the Government, Item 
be 0f less than «.000 maj 

hea/nf^l w th the approval of th< 
ever it < the procur tag activity. When 
er it is practical, cost and other fac 

eo,ntt m C T ld . ered > contractor-ownec 
ence Pm £ nt Sha11 be rented In prefer 
equip m ? nt rentlng third-party-o wnec 

eouinm° pay . rental for constructor 
equipment at rates not higher thar 


those prevailing in the locality, except 
under unusual circumstances, and at 
as low a rate as is consistent with se¬ 
curing modem equipment in good op¬ 
erating condition. Costs of repair, job 
interruption due to poor equipment, 
transportation and in-transit rental 
may well offset any apparent savings 
in rental rates. Rental paid shall be 
subject to any Government price ceil¬ 
ing regulations that may be in effect. 

§9-18.5002 Rental of contractor-owned 
equipment. 

§ 9-18.5002-1 Rental agreement. 

The terms and conditions governing 
rental by DOE of construction equip¬ 
ment from a prime cost-type construc¬ 
tion contractor are set forth in §9- 
16.5002-2, outline of agreement for 
rental of contractor-owned construc¬ 
tion equipment. This form of agree¬ 
ment is designed for use as an appen¬ 
dix to a DOE cost-type construction 
contract. It may be modified for rental 
of equipment under other contractual 
arrangements, such as an operating 
contractor renting from a cost-type 
construction subcontractor, and it may 
be modified for use as a separate con¬ 
tract or as an attachment to a subcon¬ 
tract. Some of the aspects of this 
agreement to which particular atten¬ 
tion should be given are set forth in 
§ 9-18.5002-2 and § 9-18.5002-3. 

§ 9-18.5002-2 Renta] period. 

The base rental period ahall extend 
from the time the equipment is ac¬ 
cepted at the job site until the con¬ 
tractor is notified in writing by DOE’s 
representative that the equipment is 
no longer required. Subject to applica¬ 
ble limitations covered in the rental 
agreement form, the contractor shall 
be paid rental during the in-transit 
time and during the time required for 
equipment repair or replacement prior 
to return to the contractor. 

§ 9-18.5002-3 Rental rates. 

(a) Rates for rental of contractor- 
owned equipment shall be fair and 
equitable. The rental rates contem¬ 
plate that DOE will pay incoming and 
outgoing transportation costs and 
rental during in-transit time for both 
inbound and outbound transportation 
of equipment; however, terms more fa¬ 
vorable to DOE may be negotiated 
where appropriate. The rental rates to 
be paid for the use of contractor- 
owned equipment under normal condi¬ 
tions should not exceed 65 percent of 
the rates quoted in the latest edition 
of the Associated Equipment Distribu¬ 
tor's “Compilation of Averaged Rental 
Rates for Construction Equipment.'* 
However, heads of procuring activities 
may approve rates in excess of 65 per¬ 
cent of the current A.E.D. schedule 
when local conditions require higher 
rates. When it becomes necessary as a 


general practice to exceed 65 percent 
of the current A.E.D. schedule, heads 
of the procuring activities shall be ad¬ 
vised. 

(b) For items of equipment that are 
not covered by the A.E.D. schedule, 
use the latest edition of “Contractors* 
Equipment Ownership Expense" docu¬ 
ment published by The Associated 
General Contractors of America, Inc., 
and information on prevailing local 
rates for developing rates that would 
be consistent with the 35 percent re¬ 
duction in the A.E.D. rates (i.e., taking 
into consideration the expenses paid 
by the Government under the rental 
agreement). 

§ 9-18.5002-4 Application of rates. 

The rental rates shall be applied in 
accordance with the following rules: 

(a) Basis of rates. The rates shall be 
based upon one shift of 8 hours per 
day, 40 hours per week, or 176 hours 
per month of a 30-consecutive-day 
period. 

(b) Apportionment of rates. The 
monthly rate and its pro rata shall 
apply to all rental periods of 1 month 
or more. The weekly rate and its pro 
rata shall apply to all rental periods of 
1 week or more up to 1 month. The 
daily rate and its pro rata shall apply 
to all rental periods up to 1 week. 

(c) Overtime, Inasmuch as there are 
certain elements of cost to an equip¬ 
ment owner which do not change even 
though the equipment is used on more 
than one shift per day, it is believed 
equitable to pay a lower rental rate 
during a second and third shift than 
would be paid during a single shift. 
Therefore, the rental agreement form 
provides for payment for overtime at a 
rate equal to one-half the rate for the 
first shift. 

§ 9-18.5002-5 Insurance. 

(a) Generally, rental rates should in¬ 
clude the cost of insurance or self-in¬ 
surance covering loss of or damage to 
the equipment during rental periods. 
The rental agreement for contractor- 
owned equipment is so worded. 

(b) However, if the contracting offi¬ 
cer determines that it is not practical 
to include the cost of such insurance 
in the rental rates, paragraphs 3(d) 
and 7(a) shall be amended as indicated 
in the applicable notes following these 
paragraphs in § 9-16.5002-2. 

§ 9-18.5002-6 Rental limitation. 

The rental agreement form provides 
that when the total amount of rental 
paid to the contractor for any one unit 
of equipment equals 75 percent of the 
mutually agreed value of that unit as 
set forth in the initial inspection 
report, the equipment is to remain 
available for the work under the con¬ 
struction contract as long as it will be 
required without any further rental 
payments to the contractor. The 
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rental ceiling of 75 percent of the 
agreed-upon value of the equipment 
applies to all rental paid including 
rental paid during intransit time to 
and from the site of the work and 
down time for any operating repairs or 
restoring of the equipment after it is 
no longer needed at the site. The pur¬ 
pose of this provision is to prevent the 
Government from paying rental in 
excess of the contractor’s investment, 
and it is included in lieu of an “option 
to purchase” clause. Once a particular 
piece of equipment has been released, 
the contractor will be required to 
return it to the job under the original 
rental period. 

§9-18.5002-7 Record of negotiation. 

The record of negotiation shall set 
forth the information used to deter¬ 
mine the reasonableness of the rental 
rates, including a breakdown of the 
contractor's equipment ownership ex¬ 
pense similar to that itemized in The 
Associated General Contractors of 
America’s document, “Contractors’ 
Equipment Ownership Expense.” 

§ 9-18.5002-8 Responsibility for repair 
and replacement 

The rental agreement describes the 
responsibilities of the parties with re¬ 
spect to maintenance and repair neces¬ 
sary to the operation of the rented 
equipment, or replacement of such 
equipment. DOE’s responsibility in¬ 
cludes repairs resulting from normal 
wear and tear, provided they were nec¬ 
essary in order to continue the equip¬ 
ment in service. However, when the 
equipment is no longer required on 
the job, the extent of DOE’s obliga¬ 
tion is only to return the equipment to 
the contractor in as good operating 
condition as when received less normal 
wear and tear. 

§ 9-18.5002-9 Equipment condition and in¬ 
spection. 

(a) Inspection. Construction equip¬ 
ment shall be given a rigid and de¬ 
tailed inspection by representatives of 
DOE and, at the contractor’s option, 
the representatives of the contractor, 
before its shipment and acceptance or 
use on the job. Equipment shall be in¬ 
spected under actual workloads inso¬ 
far as practicable. In cases where it is 
not practical to inspect equipment 
prior to its shipment to the jobsite, 
the contractor should be informed of 
the extent of inspection and the ex¬ 
pected condition of this equipment in 
the event the equipment does not 
meet required standards, the transpor¬ 
tation, rental, or any other expenses 
shall be paid by DOE unless at con¬ 
tractor’s expense the equipment is re¬ 
paired to acceptable standards in a 
reasonable length of time. A similar 
inspection shall be made inmmediately 
prior to scheduled return shipment of 
an item of equipment. 


(b) Inspection report The detailed 
inspection report shall follow in gener¬ 
al § 9-16.5002-4—Outline of Inspection 
report of equipment, and shall be 
signed by each representative inspect¬ 
ing. The initial-inspection report shall 
be used at the time of release as a 
basis of determining the repairs neces¬ 
sary to place the equipment in as good 
operating condition as when accepted, 
less normal wear and tear. After neces¬ 
sary repairs are completed, a final in¬ 
spection report shall be completed by 
representatives of DOE and, at his 
option, the contractor. 

(c) Trial period and defects. If ini¬ 
tialed detailed inspection discloses 
that the condition of the equipment is 
doubtful, arrangements should be 
made with the contractor for a trial 
period of operation to prove the equip¬ 
ment, with provision that if equipment 
is found unacceptable in the trial 
period, no rental, transportation, or 
other expenses will be due the con¬ 
tractor. Repairs to equipment which 
falls in service due to defects not rea¬ 
sonably ascertainable on initial inspec¬ 
tion shall be at the contractor’s ex¬ 
pense. 

§ 9-18.5003 Rental of third-party-owned 
equipment. 

§ 9-18.5003-1 Rental agreement 

The terms and conditions governing 
rental of construction equipment with¬ 
out operators from a third party are in 
accordance with §§ 9-18.5002-2, 9- 

18.5002-4, 9-18.5002-8, and 9-18.5002- 
9. and are set forth in §9-16.5002-3— 
Outline of agreement for rental of 
third-party-owned construction equip¬ 
ment. Heads of procuring activities 
shall assure that these terms and con¬ 
ditions are used by DOE cost-type con¬ 
struction contracts and that similar 
terms and conditions are used by other 
DOE cost-type contractors or subcon¬ 
tractors in renting construction equip¬ 
ment from a third party. These terms 
and conditions may be suitably modi¬ 
fied to provide for rental of equipment 
with operators. Some of the aspects of 
this agreement to which particular at¬ 
tention should be given are set forth 
in the next three subparts. 

§9-18.5003-2 Rental rates. 

Third-party equipment shall be 
rented on the basis of competitive 
bids, rental rates, transportation costs, 
and other factors being considered. 
The rental specifications shall be 
based on the circumstances of a par¬ 
ticular case, including the length of 
rental period, the availability of equip¬ 
ment in certain localities, and the 
work requirements. 

§ 9-18.5003-3 Insurance. 

The provisions of § 9-18.5002-5(a) 
also apply to the rental of construc¬ 
tion equipment from a third party. 
However, if the contracting officer de¬ 


termines that the rental rates are not 
to include the cost of insurance or sell- 
insurance covering loss of or damage 
to the equipment. Articles IIKd) and 
VTI(a) of the rental agreement shall 
be amended as indicated in the appll- 
cable notes following these articles In 
§ 9-16.5002-3—Outline of agreement 
for rental of third-party-owned con¬ 
struction equipment. 

§9-18.5003-4 Option to purchase equip¬ 
ment. 

When accrued rentals on a particu¬ 
lar item of equipment will likely ap¬ 
proximate the appraised value of 
equipment and a decision has been 
made not to purchase in accordance 
with § 9-18.5001(b), Consideration 
shall be given to including In the 
rental agreeement an option to pur¬ 
chase the equipment. 

PART 9-23—SUBCONTRACTING POLICIES AND 
PROCEDURES 

Sec. 

9-23.000 Scope. 

Subpart 9-23.1—Review of Contractor*' Procur ww rt 
System* 

9-23.100 Scope. 

9-23.101 Objectives. 

9-23.102 Responsibilities. 

9-23.103 Definitions. 

9-23.104 Review criteria. 

9-23.105 Types of review. 

9-23.105-1 Initial review. 

9-23.105-2 Subsequent reviews. 

9-23.105-3 Special reviews. 

9-23.105-4 Follow up reviews. 

9-23.106 Extent of review. 

9-23.107 Review of CPSR reports. 

9-23.108 Granting, continuing, withhold¬ 
ing. and withdrawing approval. 

9-23.109 Disclosures of approval status of a 
contractor’s procurement system. 
9-23.110 Surveillance of the contractor's 
approved procurement system. 

Authority: Title V, Department of Energy 
Organization Act (Pub. L. 95-91), Adminis¬ 
trative Procedures Act, as amended (5 U.S.C. 
551, et. seq.) 

§9-23.000 Scope. 

This part sets forth policies and pro¬ 
cedures for the evaluation, review, ana 
approval of contractors’ procurement 
systems. Reliance upon a contractors 
approved procurement system will 
usually eliminate the need for review¬ 
ing and approving or consenting to 
most individual subcontracts. Howev- 
er, programmatic and other consider¬ 
ations still will require Government in¬ 
volvement at an early stage in tne 
planning of procurement actions an 
approval of some subcontracts. 

Subpart 9-23.1—Review of Contractor* 
Procurement Systems 

§9-23.100 Scope. 

This subpart sets forth the require¬ 
ments for conducting contractor pro¬ 
curement system reviews (CPSRs)- 

§ 9-23.101 Objectives. 

The objectives of the reviews are to 
provide: 


FEDERAL REGISTER, VOL 43, NO. 73—FRIDAY, APRIL 14, 1978 




PROPOSED RULES 


15989 


(a) A means for evaluating the effi¬ 
ciency and effectiveness with which 
the contractor manages the procure¬ 
ment function In spending Govern¬ 
ment funds; 

(b) The basis for the contracting of¬ 
ficer to grant, continue, withhold, or 
withdraw approval of the contractor's 
procurement, system; 

(c) Reliable current information on 
the contractor's procurement system 
for use in source selection, determin¬ 
ing the appropriate type of contract, 
estimating contract costs, and estab¬ 
lishing profit or fee objectives; and 

(d) Current procurement system in¬ 
formation for appropriate DOE activi¬ 
ties. 


{9-23.102 Responsibilities. 

(a) DOE contracting officers will 
conduct CPSRs of DOE cognizant con¬ 
tractors. 

(b) The Department of Defense nor¬ 
mally will conduct CPSRs for other 
than DOE cognizant contractors. 

(c) The senior procurement official, 
Headquarters, is responsible for the 
overall conduct , of the DOE-wide- 
CPSR program. 


$9-23.103 Definitions. 

(a) The term "contractor", as used in 
this part, refers to a "prime contrac¬ 
tor” or "subcontractor" and means a 
separate entity of a contractor, such 
as an affiliate, division, or plant, 
which performs its own purchasing. 

(b) DOE cognizant contractors are 
those contractors over which DOE has 
cognizance as identified in FMC 73-6. 
or where DOE has the preponderance 
of Government business. Included are 
operating contractors and pilot and 
demonstration plant contractors. 


59-23.104 Review criteria. 

(a) A CPSR is an evaluation of a 
amtractor's procurement system and 
he effectiveness with which procure¬ 
ments are placed in the performance 

c °ntracts. It is not 
limited to a specific Government con¬ 
tract. 

(b) A CPSR will be initiated when 
contracting officer determines 

frH the nature or extent of subcon- 
war f rants * Generally, a CPSR 
^Performed if the contractor Is 
W tWn the next 12 m <>nths. 
Mss^wu ex ^? ss of * 5 .°W.°00 busi- 
tlian n^H he , Govemmen t from other 
eri n . d ; prlce> competitively award- 
iF ° T the pur P° se of this 
not™.?,:, con . tract modifications are 
awwdedT 6 t0 be competitively 

tr £!™ e Procurement systems of con- 
Iw® 1 ! meeting the criteria in (b) 
A „* h ^ n0t ^ revlewed if the con- 
and U ih g p f f c - er determines, in writing. 
Headnu«rt! n ° r Procurement official. 

that the ex tent 
nature of the subcontracting will 


not justify the cost of the CPSR. In 
exceptional cases, a contractor not 
meeting the criteria in (b) above may 
be reviewed if the contracting officer 
determines that the facts warrant 
such action. 

(e) CPSRs will be conducted in ac¬ 
cordance with the DOE Handbook for 
Conduct of Contractor Procurement 
System Reviews (Draft). 

(f) An outline of the proposed CPSR 
review, including the time schedule, 
composition and assignments of the 
review team, shall be forwarded to the 
senior procurement official. Headquar¬ 
ters. Initial and follow up review 
teams shall include a DCAS represen¬ 
tative and, if available, a representa¬ 
tive from the Directorate of Procure¬ 
ment and Contracts Management and 
another DOE procurement office. 

5 9-23.105 Types of review. 

§ 9-23.105-1 Initial review. 

An initial review shall be conducted 
when the contractor meets the criteria 
in §9-23.104. It shall be a complete 
evaluation as described in § 9-23.106. 

§ 9-23.105-2 Subsequent reviews. 

If a contractor's procurement system 
is approved, the contracting officer 
shall determine annually the need for 
a subsequent review if it still meets 
the criteria in § 9-23.104. A subsequent 
review may be limited to specific areas 
but shall include sufficient consider¬ 
ation of each of the factors listed in 
§9-23.106(a) to establish the current 
adequacy or inadequacy of the entire 
system. Such review shall generally be 
conducted in order to: 

(a) Examine changes instituted since 
the previous review; 

(b) Ascertain the status of prior rec¬ 
ommendations upon which action has 
not been completed; and 

(c) Determine whether the contrac¬ 
tor's procurement system, especially 
the significant cost impact areas, war¬ 
rants continued approval. Subsequent 
reviews shall be performed no less 
often than every two years. 

§9-23.105-3 Special reviews. 

After approval of the contractor's 
procurement system, the contracting 
officer may initiate special reviews in 
connection with weaknesses revealed 
as a result of: 

(a) The initial or subsequent review; 

(b) The review of subcontracts sub¬ 
mitted under the notification require¬ 
ment of contract clauses; 

(c) Changes in the contractor’s pro¬ 
curement policies, procedures, or per¬ 
sonnel; 

(d) Changes in plant workload or 
type of work; or 

(e) Information provided by Govem¬ 
ment personnel. 

In conducting such reviews, the same 
effectiveness criteria used in previous 


reviews shall be applied to the area 
being examined. 

§ 9-23.105-4 Follow-up reviews. 

If approval of a contractor's procure¬ 
ment system is withheld or with¬ 
drawn, a follow-up review shall be 
made as soon as evidence is received 
from the contractor that the factors 
leading to such action have been cor¬ 
rected. Whether this review consists of 
a complete reexamination of the con¬ 
tractor's procurement system or is 
confined to the areas found deficient 
shall be a matter of judgment and will 
depend on the time lapse between the 
notice to the contractor of withhold¬ 
ing or withdrawal of approval and the 
follow-up review. 

§ 9-23.106 Extent of review. 

(а) Generally, a review siiall consist 
of a complete evaluation of the con¬ 
tractor's procurement system. This 
review shall be made in accordance 
with the DOE CPSR handbook and 
shall give special attention to: 

(1) The degree of competition ob¬ 
tained; 

(2) Pricing policies and techniques, 
including methods of obt aining accu¬ 
rate, complete, and current cost or 
pricing data, and certification as re¬ 
quired; 

(3) The methods of evaluating sub¬ 
contractor's responsibilities; 

(4) The treatment accorded affiliates 
and other concerns having close work¬ 
ing arrangements with the contractor; 

(5) The extent to which assurance is 
obtained that principal subcontractors 
apply sound pricing practices and a 
satisfactory procurement system in 
dealing with lower-tier subcontractors; 

(б) The appropriateness of the types 
of subcontract used; 

(7) Practices pertaining to small and 
minority businesses, labor surplus 
area, and other socio-economic pro¬ 
grams; 

(8) Attention given to the manage¬ 
ment of significant subcontract pro¬ 
grams; 

(9) The contractor's procurement 
policies and procedures pertaining to 
such items as "make-or-buy" program, 
control of property, obtaining of war¬ 
ranties, and organizational conflict of 
interest; 

(10) Compliance with cost account¬ 
ing standards in award and adminis¬ 
tration of subcontracts. 

(11) Effectiveness of policies and 
procedure; 

(12) Effectiveness of subcontract 
close-out procedures and actions. 

(b) In reviwing the contractor's pro¬ 
curement system, a determination 
shall be made as to whether subcon¬ 
tracting is done competitively to the 
maximum practicable extent. This re¬ 
quires ascertaining whether: 

(1) A sufficient number of sources 
are solicited; and 
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(2) Subcontracting procedures pro¬ 
vide other elements needed for ade¬ 
quate and effective competition, in¬ 
cluding: 

(i) Adequate descriptions of any fac¬ 
tors to be evaluated; and 

(ii) Evaluation of all offers on a 
common basis. 

(c) Decisions as to whether commer¬ 
cial items conform to the purpose and 
intent of the exemption from the re¬ 
quirement for submitting and certify¬ 
ing current cost or pricing data shall 
be analyzed. 

§9-23.107 Review of CPSR reports. 

(a) The findings and recommenda¬ 
tions of the review team (the CPSR 
Report) should be reviewed by the 
senior official of the DOE organiza¬ 
tion having cognizance over the con¬ 
tractor and shall be approved by the 
senior procurement official. Headquar¬ 
ters, before the contracting officer de¬ 
termines to grant, continue, withhold 
or withdraw approval. 

(b) Three copies of the CPSR report 
shall be furnished to the senior pro¬ 
curement official. Headquarters, who 
will consult with appropriate organiza¬ 
tions in performance of his review. 
The submittal shall include: 

(i) An outline of the actions planned 
as a result of the review; 

(ii) A draft of whatever correspon¬ 
dence will be issued to the contractor 
as a result of the review; 

(iii) A description of the present and 

any proposed revisions to subcontract 
notice/consent/approval dollar 

thresholds or other limitations; 

(iv) If revisions are to be made to 
subcontract dollar thresholds or other 
limitations: 

(A) A stratification of the present 
subcontract review workload, includ¬ 
ing manhours, and 

(B) An evaluation of the anticipated 
benefits and problems resulting from 
the proposed dollar or other limitation 
changes. 

§9-23.108 Granting, continuing, withhold¬ 
ing, and withdrawing approval. 

(a) The contracting office is respon¬ 
sible for granting, continuing, with¬ 
holding, or withdrawing approval of a 
contractor's procurement system sub¬ 
ject to the requirements of 9- 
23.107(a). The contracting officer shall 
approve a procurement system only 
after a CPSR discloses that the con¬ 
tractor's procurement policies and 
practices are effective and provide ade¬ 
quate protection of the Government's 
interests. Approval of a system shall 
be withheld if there are major weak¬ 
nesses or if the contractor is unable to 
provide sufficient information upon 
which to base an affirmative determi¬ 
nation. An approval may be with¬ 
drawn at any time on the basis of a de¬ 
termination that there has been a de¬ 
terioration of the contractor's procure¬ 


ment system, or otherwise to protect 
the interest of the Government. 

(b) The contracting officer shall give 
the contractor written notice granting, 
continuing, withholding, or withdraw¬ 
ing approval of the procurement 
system. If the contractor’s system is 
approved, the notification of approval 
shall include: 

(1) The effective date of the approv¬ 
al; 

(2) The plant, plants, divisions, or fa¬ 
cility of the company that are ap¬ 
proved; 

(3) The period that the approval 
covers (usually one year, maximum 
two years); 

(4) The extent of applicability (usu¬ 
ally all DOE contracts with the ap¬ 
proved facility administered by the in¬ 
volved procurement office, all such 
DOE contracts administered by other 
DOE procurement offices when the 
cognizant contracting officer concurs); 

(5) The effect of the approval (any 
increase in dollar or any other limita¬ 
tions) will be based upon the degree of 
confidence in the contractor’s procure¬ 
ment system as determined through 
the review and the need to maintain a 
review of the most significant subcon¬ 
tracts, subject to the limitations in §9- 
50.302-5(b); 

(6) Any special conditions or require¬ 
ments for notification to or consent or 
approval by the contracting officer 
(such as intracompany transfers, criti¬ 
cal or programmatically important 
subcontracts); 

(7) Other conditions such as: 

(i) Contract terms that need to be 
changed; 

(ii) Advice that termination of ap¬ 
proval will occur upon a change in the 
procurement system unless approved 
by the contracting 

(8) Statement that approval may be 
withdrawn at any time at the Govern¬ 
ment’s discretion. 

(c) Approval of a contractor’s pro¬ 
curement system does not offset the 
requirement for advance notification 
except as set forth in §9-3.901. 

(i) Advance notification for informa¬ 
tion purposes is required in the follow¬ 
ing instances, notwithstanding § 9- 
3.901. 

(A) Noncompetitive procurements 
over $25,000. 

(B) Intracompany transfers or pay¬ 
ments over $10,000. 

(C) Direct reimbursement of costs 
over $500. 

(ii) The advance notice shall contain 
as a minimum: a description of work, 
estimated cost, type of contract or re¬ 
imbursement provisions, and extent of 
anticipated competition. Such notifica¬ 
tion shall be forwarded to the con¬ 
tracting officer as soon as the informa¬ 
tion is known, which normally will be 
before solicitation. The contracting of¬ 
ficer may at any time request addi¬ 
tional Information that must be fur¬ 


nished promptly and prior to award of 
the subcontract. 

(d) When approval of the contrac¬ 
tor’s procurement system is withheld 
or withdrawn the contractor shall be 
informed in writing of specific actions 
necessary to qualify the system for ap¬ 
proval and shall be requested to fur¬ 
nish as soon as possible (normally 
within two weeks), a time-scheduled 
plan with periodic status reports for 
accomplishing the necessary actions. 

(e) When recommendations are 
made for improvement of an approved 
system, the contractor shall be re¬ 
quested to reply as soon as possible 
(normally within two weeks) as to con¬ 
currence or position with respect to 
the recommendations. 

(f) Copies of notifications granting, 
continuing, withholding, or withdraw¬ 
ing approval of a contractor’s procure¬ 
ment system, copies of recommenda¬ 
tions for improvement of an approved 
system, and information received from 
the contractor pursuant to (d) and (e) 
above shall be transmitted to the 
senior procurement official. Headquar¬ 
ters. 

§9-23.109 Disclosure of approval status of 
a contractor's procurement system. 

(a) Upon request, a prime contractor 
may be informed that the procure¬ 
ment system of a proposed subcontrac¬ 
tor has been approved under Govern¬ 
ment prime contracts, if such Is the 
case. The prime contractor shall be 
cautioned that approval status is fur¬ 
nished only as of the date of notifica¬ 
tion and that the Government does 
not assume the responsibility to keep 
the prime contractor advised of any 
change in the approval status of the 
proposed subcontractor's procurement 
system. 

(b) The contents of summary and 
complete reports of contractor pro¬ 
curement system reviews, and other 
information disclosed by the contrac¬ 
tor during the review shall be divulged 
only to those Government personnel 
having a need-to-know. 

§9-23.110 Surveillance of the contractor* 
approved procurement system. 

(a) The contracting officer must 
maintain a sufficient level of surveil¬ 
lance to assure that the contractor 
continues to effectively manage tne 
procurement program. The contract¬ 
ing officer shall develop a surveillance 
plan and submit it to the senior pro¬ 
curement official. Headquarters, ior 
approval. The surveillance plan shau 
encompass all phases of the 
(pre-award, post-award performance* 
contract completion and close out) an 
all operations which impact pro cl ^ 
ment and subcontracting. Surveillance 
shall consider all of the elements o 
the contractor's procurement syste® 
including, but not limited to, those 
items evaluated in the initial review. 
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(b) Certain subcontractors may re¬ 
quire additional surveillance because 
of the flowdown of policies on cost, 
schedule, and technical performance. 

FAIT 9 30—CONTRACT FINANCING 

Sec, 

9—30.000 Scope of part. 

Subport 9-30.1—Forms o# Financing 

9-30.102 Guaranteed loans—description. 
9-30.109 Partial payments—description. 

Subpart 9-30.2—Basic Policies 

9-30.209 Order of preference. 

Subport 9-30.4—Advanco Foymoots 

9-30.400 Scope of subpart. 

9-30.403 Interst. 

9—30.404 Standards—Amounts—Need. 
9-30.406 Responsibility—Delegation of au¬ 
thority. 

Subport 9 30. S—Progross Poymonts So sod on Costs 

9—30.517 Contract financing office clear¬ 
ance. 

9—30.528 Consideration for amendments 
providing for progress payments. 

Subport 9-30.7—Assignment of Qoims 

9—30.701 General. 

9—30.703 Contract clause—Assignment of 

Claims. 

9—30.708 Examination of assignment. 

Authority: Title V. Department of Energy 
Organization Act (Pub. L. 95-91), Adminis¬ 
trative Procedures Act. as amended (5 U.S.C. 
551, et. scq.) 

§ 9-30.001) Scope of part. 

This part implements and supple¬ 
ments FPR Part 1-30 for use in the 
placement and administration of con¬ 
tracts for the procurement of materi¬ 
als and services by or for the account 
of DOE for functions transferred to 
DOE from the agencies referred to in 
the Federal Procurement Regulations. 


Subpart 9-30.1—Forms of Financing 
9-30.102 Guaranteed loans—Description. 

The following implements the FPI 
stating DOE procedure, criteria, an< 

policies: 

(a) Procedure . The procedure for ob 
lining a guaranteed loan is essential 
y the same as the procedure for ob 
talnhig a conventional loan. The con 
0I \ P^spective contractor re 
quirlng additional funds to perform 
in«?« COntnM ?’ a PPUes to its bank for t 
ton or credit of the required amount 

ban* 2“™^ may ** such that th< 
nank can grant the loan for its own ac 
count However, if for any reason th( 
B&nk deems it necessary to require « 
Kf' the bank may apply t< 
RtJ™i n Ug u l he a PPropriate Federa 
^nA^ ank J?. r the rec > ulred kuaran 
loan 1 ?rti Ce .^ , catlon °t suaranteec 
ll< ? ti ? ns sha11 be made onlj 
authori^rtl of the agency or designet 
that P ur P<>se. 

apply t^T The followln 8 criteria 
loims by lSE: aPPr0Val ° f guaranteed 

tUTOished h^ a ^ rialS 0r servlces to bt 
sary in th by con tractor are neces- 
y 10 tbe government’s interest. 


(2) Such materials or services cannot 
practicably be obtained from alternate 
sources without delaying or impeding 
the government’s interest except that 
no small business concern shall be 
held ineligible for the issuance of such 
guarantee by reason of alternative 
sources of supply. 

(3) The contractor has demonstrated 
its inability to obtain the necessary fi¬ 
nancing in conventional credit chan¬ 
nels without the guarantee. 

(4) There is reasonable assurance 
that the loan can be repaid. 

(5) The contractor is competent to 
perform the contract. Eligibility under 
subparagraphs (1), (2), and (5) of this 
paragraph is determined on the basis 
of findings by the appropriate procur¬ 
ing activity. Eligibility under subdivi¬ 
sions (3) and (4) of this paragraph is 
determined by the Controller, based 
on information contained in the appli¬ 
cation, the Federal Reserve Bank's 
report, and information furnished by 
the procuring activity concerned. 

(c) Policies. The following policies 
governing the exercise of its loan guar¬ 
antee authority have been established 
by DOE: 

(1) The use of the loan guarantee 
authority is not restricted to contracts 
or subcontracts of any particular types 
or classes. Each case is to be evaluated 
on its own merits and under the par¬ 
ticular circumstances applicable there¬ 
to. 

(2) The fact that a contract has been 
awarded as a result of competitive bid¬ 
ding should not of itself render the 
loan ineligible for guarantee by DOE 
if the contractor is financially respon¬ 
sible and its need for working capita] 
is the result of the impact of the de¬ 
fense program. 

(3) The guarantee authority should, 
in general, not be used in connection 
with loans to contractors required to 
furnish performance bonds, except in 
those cases in which the time likely to 
be required for the surety or DOE to 
take over in the event of default will 
result in delays which cannot be toler¬ 
ated by the particular program con¬ 
cerned. When performance bonds have 
been furnished, the surety shall be re¬ 
quired to subordinate its rights in 
favor of the guaranteed loan. 

(4) The criterion that the materials 
or services to be provided cannot read¬ 
ily be procured from alternative 
sources does not require the finding 
that the materials or services are abso¬ 
lutely unobtainable elsewhere. The 
criterion should be so applied as to 
permit guarantees of loans when, al¬ 
though the materials or services can 
be obtained elsewhere, such factors as 
the urgency of supply schedules, tech¬ 
nical capacity of the contractor, com¬ 
parative prices, and time and expense 
involved in re-issuing the contract, in¬ 
cluding termination payments, estab¬ 
lish that it is to the Government’s ad¬ 


vantage not to resort to alternative 
sources merely because the contractor 
or subcontractor may require a guar¬ 
anteed loan. 

(5) If it is known at the time the 
contract is to be awarded that the low 
offeror who is technically qualified 
and competent to furnish the required 
materials and services will require a 
guaranteed loan, the contracting offi¬ 
cer should obtain appropriate staff 
advice and in reaching a decision 
should consider at least the following: 

(i) The savings to be realized by 
awarding the contract to the low of¬ 
feror, 

(ii) The risk to the Government in 
guaranteeing a loan; and 

(ill) The likelihood, if award is made 
to the second low offeror, of his apply¬ 
ing for a guaranteed loan at a later 
date. 

Extreme care should be exercised in 
rejecting a low bid or proposal simply 
because the low offeror requires a 
guaranteed loan. 

(6) The amount of the loan should 
bear reasonable relationship to the 
value and terms of the contract, the 
probable investment required to be 
made by the contractor in payrolls and 
inventories, etc., the frequency with 
which contract payments are to be 
made, and the borrower's current 
working capital position. 

(7) Borrowings for working capital 
purposes under guaranteed loans shall 
be limited to the amount necessary to 
perform the contracts for which the 
loan is sought. In order that the con¬ 
tractor will also use its own funds in 
the performance of the contracts, 
amounts outstanding under the loan 
or line of credit shall be limited to an 
amount not to exceed 90 percent of 
the borrower’s investment in its con¬ 
tracts regardless of the total amount 
of the loan or line of credit autho¬ 
rized. The borrower’s investment in¬ 
cludes all items for which the borrow¬ 
er would be entitled to payment on 
performance or termination of con¬ 
tracts, but does not include any items 
for which no work has been done nor 
expenditures made. 

(8) Unless there are exceptional cir¬ 
cumstances, the loan should mature 
not later than 30 days after the esti¬ 
mated date of final payment under the 
contract. 

§ 9-30.109 Partial payment*—Description. 

Partial payments, as a financing 
device, may be used in conjunction 
with other methods of financing, such 
as guaranteed loans. 

Subpart 9-30.2—Basic Polkios 

5 9-30.209 Order of preference. 

(a) With respect to cost-reimburse¬ 
ment type procurement generally, con¬ 
tracting officers shall require contrac¬ 
tors to employ private financing with 
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or without assignment of contract pay¬ 
ments (PPR Subpart 1-30.7). Periodic 
interim reimbursement on account of 
incurred cost and payment of fixed fee 
(if any) will normally be made, reduc¬ 
ing the amount of necessary financing 
for working capital (9-7.202-4). In 
some instances, where no other means 
of adequate financing is available on 
reasonable terms, DOE may approve 
(in order of preference) a guasranteed 
loan or an advance payment for per¬ 
formance of the contract. 

(b) Partial payment, as provided for 
in the standard form of supply con¬ 
tract (FPR 1-16.901-32), should be 
considered as a form of contractor fi¬ 
nancing in the second place in the 
order of preference. 

Subport 9-30.4—Advance Payment* 

§ 9-30.400 Scope of subpart. 

This subpart does not apply to fi¬ 
nancing arrangements for contracts 
with DOE prime integrated contrac¬ 
tors who are financed through special 
arrangements. 

§ 9-30.403 Interest 

(a) Interest will be charged on the 
unliquidated balance of all advance 
payments at the rate established by 
the Secretary of the Treasury pursu¬ 
ant to Pub. L. 92-41, 85 Stat. 97. for 
the Renegotiation Board; however, ad¬ 
vance payments may be made without 
interest: 

(1) Pursuant to FPR 1-30.403, 

(2) In CPFF contracts for construc¬ 
tion or engineering services or, 

(3) Where the contract provides that 
title to the advance has been retained 
by the Government (§ 9-50.704-18). 

§ 9-30.404 Standards—Amounts—Need. 

The total advance payment shall not 
exceed 90 percent of the value of the 
uncompleted portion of the contract 
and shall not include any portion of 
the anticipated profit or the fixed fee. 

§ 9-30.406 Responsibility—Delegation of 
authority. 

The head of the procuring activity 
or designee shall have the responsibil¬ 
ity and authority for making the find¬ 
ings and determinations referenced in 
FPR 1-30.406. 

Subpart 9-30.5—Prog ran Payments Based an 
Costs 

§ 9-30.517 Contract financing office clear¬ 
ance. 

The prior approval specified here 
shall be obtained from the Controller. 

§9-30.528 Consideration for amendments 
providing for progress payments. 

To the extent applicable and appro¬ 
priate, these provisions may also 
relate to a partial payments clause. If 
justified, an amendment for this pur¬ 


pose may be made without consider¬ 
ation pursuant to FPR Part 1-17 and 
Part 9-17. When any such amendment 
is made, the consent of sureties, if any, 
should be obtained. 

Subpart 9-30.7—Assignment of Claims 

§ 9-30.701 General. 

FPR 1-30.701 is implemented as fol¬ 
lows: 

(a) In the case of prime contracts, 
when it has been determined that the 
financing of defense contracts will be 
facilitated in the interest of DOE pro¬ 
gram, it is the policy of DOE that such 
contracts provide, or be amended with¬ 
out consideration (see Assignment of 
Claims Act of 1940) to provide, that 
payments to be made to an assignee 
shall not be subject to reduction or 
setoff; 

(1) For any liability of any nature of 
the assignor to the United States or 
any department or agency thereof 
which arises independently of such 
contracts; 

(2) For any liability of the assignor 
on account of: 

(i) Renegotiation under any renego¬ 
tiation statute or under any statutory 
renegotiation article in the contract; 

(ii) Fines; 

(iii) Penalties (which term does not 
include amounts which may be collect¬ 
ed or withheld from the assignor in ac¬ 
cordance with, or for failure to comply 
with, the terms of the contract); 

(iv) Taxes, social security contribu¬ 
tions, or the withholding or nonwith- 
holding of taxes or social security con¬ 
tributions. whether arising from or in¬ 
dependently of such contract. 

(b) In the case of subcontracts, when 
loans are made for the purpose of fi¬ 
nancing performance of subcontracts 
under DOE prime contracts, financing 
institutions (or the Government as 
guarantor in those instances in which 
such loans are guaranteed) should not 
be required to incur risks of loss by 
reason of possible diversion of as¬ 
signed subcontract proceeds for pay¬ 
ment of other claims of the prime con¬ 
tractor against the borrower otherwise 
unrelated to the assigned subcon¬ 
tracts. In the interest of national de¬ 
fense financing, heads of procuring ac¬ 
tivities shall require the adoption of 
these policies and practices by DOE 
prime contractors with respect to DOE 
subcontract work. Heads of procuring 
activities should inform the Controller 
of each DOE contractor who is unwill¬ 
ing to adopt policies consistent with 
this paragraph and the reasons given 
in support of the contractor’s position. 

§ 9-30.703 Contract clause—Assignment of 
claims. 

The last two sentences of paragraph 
(a) of the clause in FPR 1-30.703 shall 
also be deleted in all contracts for 
transportation services. 


§ 9-30.708 Examination of assignment. 

(a) In classified contracts, the as¬ 
signee should ordinarily be furnished, 
upon request, with the following infor¬ 
mation, as applicable, in lieu of a copy 
of the contract: 

(1) Name and address of the DOE 
prime contractor; 

(2) Prime contract number and date; 

(3) DOE office and address receiving 
the material or service; 

(4) Subcontract number of purchase 
order number; 

(5) Date of the subcontract or pur¬ 
chase order; 

(6) Date on which prime contract, 
subcontract, or purchase order is to be 
completed; 

(7) Total amount of the subcontract 
or purchase order; 

(8) Dollar amount remaining to be 
delivered on prime contract, subcon¬ 
tract, or purchase order; and 

(9) A statement as to the assignabil¬ 
ity of the prime contract, subcontract, 
or purchase order. 

(b) (1) It is DOE policy that any as¬ 
signment of claims shall cover all 
amounts payable under the contract 
and not already paid. Partial assign¬ 
ments shall not be permitted unless 
they are primarily for the benefit of 
the Government, as stated in FPR 1- 
30.708(c)(1). 

PART 9-50—OPERATING AND ONSITI 
SERVICE CONTRACTS 

Sec. 

9-50.000 Scope. 

9-50.001 Definition. 

Subport 9-50.1—General 

9-50.100 Scope. 

9-50.101 Mandatory use of Federal specifi¬ 
cations. 

9-50.102 Contingent fees. 

9-50.103 List of concerns or Individuals de¬ 
barred. suspended, or declared ineligible. 
9-50.104 Small business concerns. 

9-50.105 Reporting possible antitrust viola¬ 
tions. 

9-50.106 Qualified products. 

9-50.107 Subcontracting with minority 
business enterprises. 

9-50.108 Records and reports. 

9-50.109 General policy on organizational 
conflicts of Interest. 

9-50.109-1 Scope. 

9-50.109-2 Architect-engineer/construction 

services. 

9-50.109-3 Protection and private use of in¬ 
formation and data by contractors. 

Subport 9-30.2—MUtok t In Subcontracting 

9-50.2.200 Procedures for handling mis¬ 
takes under operating and on-site ser¬ 
vice contractor procurement. 

Subport 9-50.3—Procurement 

9-50.300 Scope. 

9-50.301 Types of contracts. 

9-50.302 Subcontracting policies and proce¬ 
dures. 

9-50.302-1 General. f 

9-50.302-2 Responsibility of contracting oi- 
fleers. 

9-50.302-3 Policies. 
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9-60.302-4 Procurement from contractor— 
Controlled sources. 

9-60.302-5 Review and approval. 

9-50.303 Operating and onsite service con¬ 
tracts. 

9-50.304 Field recommendations to extend 
or complete operating contracts and 
onsite service contracts. 

Subpott 9-50.4—Special Typoi and Methods of 
Procurement 

9-50.400 Scope. 

9-50.401 Public utilities. 

9-50.401-1 Applicability. 

9-50.401-2 Policy. 

9-50.401-2 Prior review of certain proposed 

procurements. 

9-60.402 Source and special nuclear materi¬ 
al transfers. 


Subport 9 50.5—Special and Directed Sources of 
Supply 

9-60.500 Scope. 

9-50.501 Excess personal property. 

9-50.502 Interagency motor pool vehicles 
and related services. 

9-50.503 Use of GSA supply sources. 

9-50.504 Use of excess materials from Gen¬ 
eral Services Administration Inventories. 
9-50.505 Use of Government sources of 
supply. 

9-50.506 Procurement of special items. 
0-50.506-1 Motor vehicles. 

9-50.506-2 Typewriters. 

9-50.506-3 Printing equipment and printing 

services. 

9-50.506-4 Alcohol. 

9-50.506-5 Helium. 

9-50.506-6 Miscellaneous items. 

9-50.507 Purchase or lease determinations. 


Subport 9-50. 6 - -toy American Act—Supply and 
Service Contracts 

9-50.600 Scope. 

9-50.601 Exceptions. 

9-50.601-1 Nonavailability in the United 

States. 

9-50.602 Balance of payments program. 

**P<wt 9-50.7—Contract Gou««« for Operating end 
Oralte Service Contract! 

9-50.700 Scope of subpart. 

9-50.701 General policy. 

9-50.702 Deviations. 

*-50-703 Modifications and notes to FPR 
clauses, in addition to those set forth In 

DOE-PR Part 9-7. 

fees 3 1 C ° Venant contingent 

*-50.703-2 Disputes. 

60 f ‘J2 3 “ 3 1 ^ ayment Of interest on contrac¬ 
tor s claims. 

*-50703-4 Examination of records by 

Q_Jv^ ptroller General. 

7 ^ML Buy Amer,can Act. 

Clau ? e8 10 be used In addition to or 
in the contract clauses set forth 

WFPR Part 1-7 and DOE-PR Part 9-7. 
o appropriate. 

^ 7 ol~?t afet y and health. 

ion) 3 BUy American Act (construc- 

^' 704 ~ 4 Classification. 

9-50 70 ^ ofinformation. 

9-50 7rulS hazards indemnity. 

n _. Nuclear hazards indemnity— 

Product liability. 

' 8 indemnity assurance to archi- 
aSnn n 5 ne€r OT ^PPUer prior to oper- 
^on of a production or utilization fa- 


Sec. 

9-50.704-9 Accounts, records and inspection. 

9-50.704-10 Alterations and additions. 

9-50.704-11 Changes. 

9-50.704-12 Contractor’s organization. 

9-50 .704-13 Allowable costs and fixed fee 
(CFFF operating and construction con¬ 
tracts). 

9-50.704-14 Allowable costs and fixed fee 
(supply contracts and research and de¬ 
velopment contracts with concerns 
other than educational institutions). 

9-50.704-15 Allowable costs (research and 
development contracts with educational 
institutions). 

9-50.704-16 Allowable costs and fixed fee 
(architect-engineer contracts). 

9-50.704-17 Obligation of funds (operating 
contracts). 

9-50.704-18 Payments and advances. 

9-50.704-19 Special bank account agree¬ 
ment. 

9-50.704-20 Payments (cost-type contracts 
where funds are not advanced by DOE). 

9-50.704-21 Property. 

9-50.704-22 Contractor procurement. 

9-50.704-23 Taxes.. 

9-50.704-24 Subcontractor cost or pricing 
data. 

9-50.704-25 Workmanship and materials. 

9-50.704-28 Nuclear reactor safety. 

9-50.704-27 Consultant or other comparable 
employment services of contractor em¬ 
ployees. 

9-50.704-28 Assignment. 

9-50.704-29 Permits. 

9-50.704-30 Notice of labor disputes. 

9-50.704-31 Litigation and claims. 

9-50.704-32 Required bonds and insurance— 
exclusive of Government property (cost- 
type contracts). 

9-50.704-33 Priorities, allocations, and al¬ 
lotments. 

9-50.704-34 Soviet-Bloc controls (unclassi¬ 
fied research contracts 

9-50.704-34 Soviet-Bloc controls (unclassi¬ 
fied research contracts with educational 
institutions). 

9-50.704-35 Controls in the national inter¬ 
est (unclassified research contracts with 
educational institutions). 

9-50.704-36 Organizational conflicts of in¬ 
terest (contracts with universities where 
DOE has major Investments in facilities 
but does not own or lease the land). 

9-50.704-37 Statement of work (cost-type 
contracts). 

9-50.704-38 Special clause for operating 
contracts. 

9-50.704-39 Limitation of price and con¬ 
tractor performance (multiyear con¬ 
tracts). 

9-50.704-40 Cancellation (multiyear con¬ 
tracts). 

9-50.704-41 Preservation of individual oc¬ 
cupational radiation exposure records. 

9-50.704-42 Key personnel. 

9-50.704-43 Other contracts. 

9-50.704-44 Termination article for CPFF 
architect-engineer. 

9-50.704-45 Termination article for operat¬ 
ing contracts. 

9-50.704-46 Rights in technical data-facili¬ 
ty. 

9-50.704-47 Classified Inventions. 

Swbpwt 9--50.3—Termination of Contract! 

9-50.800 Scope and applicability. 

9-50.801 Clause. 

Subpnrt 9-50.9—Potent*, Onto, and Copyright! 

9-50.900 Scope of subpart. 

9-50.901 General Policy. 

9-50.902 Negotiations and deviations. 


Subport 9-50.10—bond! and Inwranc* 


Sec. 

9-50.1000 Scope. 

9-50.1001 Bid guarantees. 

9-50.1002 Performance bonds. 

9-50.1002-1 Construction contracts. 

9-50.1002-2 Other than construction con¬ 
tracts. 

9-50.1003 Payment bonds. 

9-50.1003-1 Construction contracts. 

9-50.1003-2 Other than construction con¬ 
tracts. 

9-50.1004 Execution and administration of 
bonds. 

9-50.1005 Contract articles—bonds. 

9-50.1006 Corporate cosureties. 

9-50.1007 Partnerships as sureties. 

9-50.1008 Substitution or replacement of a 
surety. 

9-50.1009 Contract article—insurance. 

9-50.1010 Indemnification of DOE contrac¬ 
tors. 

Subport 9-50.11 Fede ra l, Stoto, and Loco! Taxei 

9-50.1101 Exemptions from Federal excise 
taxes. 

9-50.1101-1 Supplies and services for the 
exclusive use of the United States. 

9-50.1102 State and local taxes. 

9-50.1102-1 Policy. 

9-50.1103 Contract clauses. 

9-50.1103-1 Cost-reimbursement type con¬ 
tracts. 

9-50.1103-2 Purchase orders and subcon¬ 
tracts. 

9-50.1103-3 Clause. 

Subport 9-50.12—Lobor Koloflon! 

9-50.1200 Scope. 

9-50.1201 Basic labor policies. 

9-50.1201-1 General. 

9-50.1201-2 Labor relations (contractor 
personnel management and labor rela¬ 
tions). 

9-50.1201-3 Overtime, extra-pay shifts, and 
multishift work. 

9-50.1201-4 Retention of payroll and asso¬ 
ciated records. 

9-50.1202 Convict labor. 

9-50.1203 Contract Work Hours and Safety 
Standards Act (other than Construction 
Contracts). 

9-50.1204 Walsh-Healy Public Contracts 
Act. 

9-50.1205 Equal opportunity in employ¬ 
ment. 

9-50.1205-1 Duties of the agency. 

9-50.1205-2 Pre-award requirements—non¬ 
exempt contracts and subcontracts. 

9-50.1205-3 Referral list. 

9-50.1206 Affirmative action compliance 
programs (AACP). 

9-50.1207 Service Contract Act. 

9-50.1208 Listing of employment openings. 

9-50.1209 William Steiger Occupational 
Safety and Health Act of 1970. 

9-50.1210 Special considerations affecting 
construction laborers and mechanics. 

9-50.1210-1 General. 

9-50.1210-2 Steps preliminary to the staff¬ 
ing of new cost-type projects. 

9-50.1210-3 Role of project contractor 
management in collective bargaining. 

9-50.1210-4 Role of DOE in construction 
labor relations. 

9-50.1210-5 Initial wage rates. 

9-50.1210-6 Adjustments in compensation. 

9-50.1210-7 National Joint Board for the 
Settlement of Jurisdictional Disputes in 
the Building and Construction Industry. 

9-50.1210-8 Responsibility of the senior of¬ 
ficial for labor relations. Headquarters. 

9-50.1211 Unemployment compensation. 

9-50.1211-1 General. 
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9-50.1211-2 Contractors exempt from 
State laws. 

9-50.1212 Workers’ compensation insur¬ 
ance. 

9-50.1212-1 Scope. 

9-50.1212-2 Policies and requirements. 

9-50.1212-3 Assignment of responsibilities. 
9-50.1213 Conduct of employees and con¬ 
sultants of DOE operating, onsite, and 
certain other contractors. 

9-50.1213-1 Scope. 

9-50.1213-2 Applicability. 

9-50.1213-3 Gratuities. 

9-50.1213-4 Use of privileged information 
9-50.1213-5 Outside employment of con¬ 
tractor employees. 

9-50.1213-0 Information statement con¬ 
cerning consultant or other employment 
service. 

9-50.1213-7 Allowable and unallowable 
costs. 

9-50.1213-8 Incompatibility between regu¬ 
lar duties and private interests. 

Subpart 9-50.14—IntpecMon and Acceptance 

9-50.1401 Government Inspection of sup¬ 
plies under subcontracts. 

9-50.1402 Contract articles relating to in¬ 
spection and acceptance. 

Subpart 9-50.15—Contract Cost Principle* and 
Procedural 

9-50.1500 Scope and applicability. 

Subport 9-50.18—Procurement of Construction 

9-50.1800 Scope. 

9-50.1801 General provisions. 

9-50.1801-1 Government estimates. 
9-50.1801-2 Specifications. 

9-50.1801-3 Abstracts of construction bids 
and proposals. 

9-50.1802 Subcontracting policies and pro¬ 
cedures. 

9-50.1803 Buy American Act. 

9-50.1804 Labor standards. 

9-50.1804-1 Department of Labor approval. 
9-50.1804-2 Contract clauses. 

9-50.1804-3 Special clause for operating 
contracts. 

9-50.1805 Inspection. 

Subport 9-30.20—Retention Requirement* for 
Contractor and Subcontractor Records 

9-50.2001 Applicability. 

Authority: Title V. Department of Energy 
Organization Act (Pub. L. 95-91), Adminis¬ 
trative Procedures Act, as amended (5 U.S.C. 
551, et. seq.) 

§9-50.000 Scope. 

This part sets forth policies and pro¬ 
cedures peculiar to contracts for oper¬ 
ation of Government-owned or con¬ 
trolled plants, laboratories, and other 
facilities and contracts for furnishing 
services on those Government-owned 
or controlled sites. It also sets forth 
policies and procedures peculiar to 
procurements placed by those operat¬ 
ing; onsite service contractors and 
other designated contractors. 

§ 9-50.001 Definition. 

(a) For the purposes of this part, 
and unless otherwise indicated, the 
following terms have these meanings: 

(1) Operating contracts are con¬ 
tracts: 

(i) For the management of Govern¬ 
ment-owned laboratories, production 


plants, and research facilities located 
on Government-owned sites or leased, 
where the programs being conducted 
are considered of a long-term continu¬ 
ing nature; or 

(ii) For the operation of Govern¬ 
ment-owned facilities located on con- 
tractor-owned or leased sites where 
the programs being conducted are of a 
long-term, continuing nature. An ex¬ 
ample of this category would be those 
contracts with universities for the op¬ 
eration of Government-owned labora¬ 
tories and facilities, located on univer¬ 
sity-owned sites, for the purpose of 
conducting long-term basic research 
programs. 

(iii) Designated by the senior pro¬ 

curement official. Headquarters, or 
the head of a procuring activity to be 
subject to the provisions of this part. 
An example would be a major cost-re¬ 
imbursement contract for construction 
on a Government-owned or leased site. 
Implementation of § 9-50.704 -13 

through -16 will be subject to the pro¬ 
cedures in § 9-1.009-2. 

(2) Onsite service contracts are those 
cost-reimbursement type contracts for 
the performance of services of a con¬ 
tinuing nature for DOE at Govern¬ 
ment-owned sites. 

(3) Single purpose contracts for the 
operation of process developmental 
units, pilot plants, and demonstration 
plants where the purpose is to demon¬ 
strate the viability of processes toward 
the goal of commercialization are not 
considered unless designated operating 
contracts in accordance with (iii) 
above for the purpose of this section. 

Subpart 9-50.1 General 
§ 9-50.100 Scope. 

This subpart includes policies and 
procedures, which apply specifically to 
operating, and onsite service contracts. 
§9-50.101 Mandatory use of Federal 
specifications. (FPR 1-1.305-1) 

The paper specification standards 
published by the Joint Committee on 
Printing for the purchase of paper to 
be used on Government-owned print¬ 
ing, binding, and duplicating equip¬ 
ment shall be applied to procurements 
by operating contractors. 

§ 9-50.102 Contingent fees. (FPR 1-1.5) 

The policies and requirements of 
FPR Subpart 1-1.5 shall be applied to 
all procurement activities of operating 
and other onsite contractors. 

§9-50.103 List of concerns or individuate 
debarred, suspended, or declared ineli¬ 
gible. (FPR 1-1.6) 

Use of DOE consolidated List of De¬ 
barred, Suspended, and Ineligible Con¬ 
tractors published by the senior pro¬ 
curement official. Headquarters, is 
mandatory on all operating and other 
onsite service contractors. 

§9-50.104 Small business concerns. (FPR 
1-1.7) 

(a) The policies and procedures in 
the following regulations shall be ap¬ 


plied to procurement activities of oper¬ 
ating and other onsite contractors. 


FPR 

DOE-PR 

1-1.703-1 

9-1.705-3 

1-1.703-2 

9-1.706-5 

1-1.700-5 

9-1.709 

1-1.706-6 


1-1.710-1 


1-1.710-2 


1-1.712-2 



(b) Protests received or questions 
raised by contractors regarding small 
business status shall be handled with 
the SBA regional offices through the 
DOE contracting officer. 

(c) Procurement of construction be¬ 
tween $2,500 and $2 million, including 
new construction, repair and alter¬ 
ation of structures, shall be set-aside 
on a class basis for small business con¬ 
cerns. When in the judgment of the 
contractor a particular procurement 
falling within these dollar limits is de¬ 
termined unsuitable for a set-aside for 
exclusive small business participation, 
notification to SBA shall be made 
through the DOE contracting officer 
channels. U nless SBA appeals the de¬ 
cision (see FPR 1-1.706-2), the con¬ 
tractor shall proceed to process the 
procurement on an unrestricted basis. 
Small business set-aside preferences 
should be considered for construction 
procurements in excess of $2 million 
on a case-by-case basis, favoring such 
preferential participation of small 
business whenever appropriate. 

(d) Initiation of set-asides. Initiation 
of set-asides by contractors shall be on 
a unilateral basis. 

<e) Heads of procuring activities 
shall require operating and other 
onsite contractors to prepare monthly 
reports on small business, minority 
business enterprises, and contracts 
placed in labor surplus areas. See DOE 
PR 9-1 709 

(f) SBA participation in reviews of 
cost-type contractor's small business 
programs shall be arranged by heads 
of procurement activities with the Di¬ 
rectors of SBA Regional Offices. After 
the initial participation by SBA repre¬ 
sentatives, the scope and frequency of 
SBA's further participation in a par 
ticular contractor review will depend 
upon such factors as magnitude of the 
procurement activity, program accom¬ 
plishments or problems, and future 
small business potential, as agreed 
upon between DOE and SBA 

(g) To expand the participation oi 
small business sources in cost-type 
contractor procurement. Government- 
owned plants and laboratories ana 
other onsite contractors shall publicize 
proposed actions of approximately 
$100,000 and above in accordance witn 
FPR 1-1.1003.7. 

§9-50.105 Reporting possible antitruft 
violations. (FPR 1-1.9) 

The procedures in FPR Subpart 1- 
1.9 shall be applied to procurements 
by operating and other onsite contrac¬ 
tors. 
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§9-50.106 Qualified products. (FPR 1- 

1 . 11 ) 

(a) Heads of procuring activities may 
authorize use of procedures in FPR 
Subpart 1-1.11 by operating and other 

onsite contractors. 

(b) Qualified products lists shall be 
distributed to operating and onsite 
contractors authorized to follow QPL 

procedures. 

§9-50.107 Subcontracting with minority 
business enterprises. (FPR 1-1.13) 
Operating and other onsite service 
contractors shall afford minority busi¬ 
ness enterprises the maximum practi¬ 
cable opportunity to participate in the 
performance of subcontracts. Heads of 
procuring activities shall request oper¬ 
ating and other onsite contractors to 
appoint liaison officers to administer 
the minority business enterprises pro¬ 
gram. 

§9-50.108 Records and reports. 

Operating and other onsite service 
contractors shall maintain suitable re¬ 
cords and report into the DOE auto¬ 
mated information system in accor¬ 
dance with DOE-PR 9-53. 

§9-50.109 General policy on organization¬ 
al conflicts of interest 

§9-50.109-1 Scope. 

Subpart 9-1.54 applies to procure¬ 
ments by operating and other onsite 

contractors. 

§ 9-50.109-2 Architect-engineer/ 
construction services. 

Combinations of contracts or sub¬ 
contracts for architect-engineering 
and construction services, which may 
result in self -inspection of construc¬ 
tion work, tend to prevent a contractor 
from rendering unbiased decisions, or 
create difficulties in segregating costs 
between contracts, and should be 
avoided. However, it is recognized that 
sometimes it is advantageous under 
carefully circumscribed conditions for 
DOE to obligate a single firm to per¬ 
form both architect-engineer and con¬ 
struction management services which 
may include performance of a segment 
of the construction work with the con- 
/L tors own f° rces * Unless otherwise 
authorized by the senior procurement 
official. Headquarters, or designee, the 
ioiiowing combinations of contracts or 
subcontracts shall not be awarded to 
the same firm or to affiliated compa¬ 
nies: 

(a) in the event that the perfor¬ 
mance of any portion of the work 
under either a proposed cost-type or 
A v ced *5? C€ contract is to be performed 
"Cerent projects concurrently 
the same general location, 
men both the cost-type contract and 
n i £ r °Posed fixed-price contract shall 

n i io warcieci the same firm or af¬ 
filiated companies. This restriction ap¬ 


plies to contracts for construction ser¬ 
vices, architect-engineer services, or 
construction and architect-engineer 
services. 

(b) A fixed-price contract or con¬ 
tracts. for both architect-engineer and 
construction services on the same con¬ 
struction project, or a cost-type con¬ 
tract architect-engineer services and a 
fixed-price contract for construction 
services on the same construction pro¬ 
ject. If a firm is to be responsible 
under such contractual arrangements 
for both design and construction ser¬ 
vices, title III architect-engineer ser¬ 
vices shall be performed by another 
organization selected by DOE. 

(c) A cost-type contract for both ar¬ 
chitect-engineer and construction ser¬ 
vices on the same construction project 
(engineer-constructor contract). If this 
contractual arrangement is used, the 
contact shall provide for performance 
of the title III architect-engineer ser¬ 
vices by contractor’s engineering per¬ 
sonnel who are not responsible to the 
contractor’s construction personnel, or 
the title III services shall be per¬ 
formed by another organization select¬ 
ed by DOE. 

§ 9-50.109-3 Protection and private use of 
information and data by contractors. 

(a) The contractor’s obligations for 
protection of information and data re¬ 
ceived from DOE and other contrac¬ 
tors or subcontractors, and for the 
contractor’s private use of contract 
data first produced in the perfor¬ 
mance of the contract, are set forth in 
subparagraph (b)(2) of each Rights in 
Technical Data clause in Subpart 9- 
9.2. This subparagraph provides that 
the contractor may, subject to patent, 
security, or other provisions of the 
contract, use for its private purposes 
contract data it first produces in the 
performance of the contract provided 
that the contractor has met its data 
requirements (e.g., delivery of data in 
the form of progress or status reports 
specified to be delivered) as of the 
date of the private use of such data. It 
is not necessary that a ‘’Final Report” 
be submitted in order to privately use 
data if all required progress and inter¬ 
im reports and other technical data 
then due have been delivered. Para¬ 
graph (b)(2) further provides that 
technical or other data received by the 
contractor in the performance of the 
contract must be held in confidence by 
the contractor in accordance with re¬ 
strictions accompanying the data. 

(b) Information which is reported to 
DOE by DOE contractors will normal¬ 
ly be disseminated by DOE to others. 

(c) Employees of contractors operat¬ 
ing DOE facilities may not be used to 
assist in the preparation of a proposal 
or bid for the performance of private 
commercial services similar or related 
to those being performed under the 
DOE contract unless such employee 


has been separated, with DOE approv¬ 
al, from performance of work under 
the DOE contract for such period as 
the head of the procuring activity or 
designee shall direct consistent with 
the purpose of this section. 

(d) Contractors operating DOE fa¬ 
cilities, and performing sendees, as a 
part of their contract work, for other 
Government agencies or private orga¬ 
nizations, should not be permitted to 
utilize information which is furnished 
by such customers, for their own pri¬ 
vate activities, unless it is generally 
available to others, or unless the cus¬ 
tomer authorizes such use. 

Subport 9-50.2 Mistakes in Subcontracting 

§9-50.201 Procedures for handling mis¬ 
takes under operating and on-site ser¬ 
vice contractor procurement. 

(a) Heads of procuring activities may 
authorize the withdrawal of bids or 
the correction of mistakes in bids sub¬ 
mitted to, and contracts awarded by 
contractors in accordance with this 
section. 

(1) Contractors may permit the 
withdrawal of bids upon a showing of 
clear convincing evidence of the al¬ 
leged mistake. 

(2) Contractors may correct obvious 
clerical errors In bids disclosed prior to 
award, regardless of amount. 

(3) Except as provided in paragraph 

(4) of this section, contractors may 
correct other mistakes in bids and con¬ 
tracts as provided in this section. 

(4) The Head of the procuring activi¬ 
ty’s approval shall be required for: 

(i) Any corrections of mistakes 
which would cause the bid or contract 
price (a) to exceed that of the second 
low bid, or (b) to displace one or more 
lower acceptable bids; 

(ii) Any corrections of mistakes in 
bids, other than obvious clerical 
errors, in procurement actions which 
require DOE approval; 

(iii) Any correction of mistakes in 
contracts disclosed after award which 
exceed $10,000; and 

(iv) Any rescission of a contract. 

(b) Corrections of mistakes are au¬ 
thorized under paragraph (a) (3) and 
(4) of this section when: 

(1) There is clear and convincing evi¬ 
dence to support both the assertion of 
a mistake and the amount thereof; 

(2) The mistake was made in good 
faith; 

(3) The mistake is of such a nature 
that correction thereof is justified by 
considerations of fair dealing; and 

(4) The mistake is of the type that 
would be corrected under the contrac¬ 
tor's private procurement practices, or 
with respect to mistakes in bids in 
excess of $10,000, or which otherwise 
require approval of the Head of the 
procuring activity, a determination is 
made that relief would be granted 
under applicable Federal law. 
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(c) The authority of this section may 
not be used to make a bid responsive. 

(d) Where rescission is an appropri¬ 
ate remedy, the Head of the procuring 
activity may authorize a modification 
in a specific amount, or approve revi¬ 
sions in other terms and conditions, in 
lieu of rescission. 

<e) Where a contract Is executed or 
work is continued after assertion of a 
mistake, the alleged mistake may be 
considered on its merits as of the time 
it was asserted, provided the contract 
was executed or the work continued 
pursuant to an understanding that 
such action did not constitute a waiver 
of any rights. 

(f) Corrections of mistakes or other 
remedial actions taken pursuant to 
this section shall be documented by a 
written statement setting forth the 
circumstances and basis for such 
action and shall be made a part of the 
procurement file. 

(g) When correction of mistakes or 
other relief cannot be granted under 
the criteria of this section, the Head 
of the procuring activity may deny the 
request or forward the file to the 
Senior Procurement Official, Head¬ 
quarters, with his recommendation for 
action. 

Subpart 9-50.3 Procurement 

§9-50.300 Scope. 

This subpart contains policies and 
procedures for operating, other onsite 
service contracts. 

§ 9-50.301 Types of contracts. 

The contract type used for operating 
or other onsite contract effort may be 
of any type which will promote the 
best interests of the Government. 

§ 90.50.302 Subcontracting policies and 
procedures. 

§ 9-50.302-1 General. 

Procurement activities of operating 
and other onsite contractors are gov¬ 
erned by contract provisions. Federal 
Procurement Regulations generally 
are not directly applicable. There are, 
however, requirements of certain Fed¬ 
eral laws, executive orders, and regula¬ 
tions, including Federal Procurement 
Regulations, which pertain to procure¬ 
ments by these contractors. These re¬ 
quirements. together with implement¬ 
ing DOE Procurement Regulations 
which apply to contractor procure¬ 
ment. are identified in this section. 

§ 9-50.302-2 Responsibility of contracting 
off! cere. 

Contracting officers are responsible 
for assuring that procurement by op¬ 
erating and other onsite contractors 
conforms to contract requirements 
and provides effective and timely sup¬ 
port to agency programs. In carrying 
out this responsibility, contracting of¬ 


ficers: (1) assure that contracts include 
those provisions required by law or 
regulations, and such other provisions 
as are appropriate to implement DOE 
policies and requirements; (2) review 
contractor procurement systems (in¬ 
cluding policies) as required by Part 9- 
23 and in accordance with the provi¬ 
sions of their contracts; (3) review in¬ 
dividual procurement actions of cer¬ 
tain types or above stated dollar levels; 
and (4) make periodic appraisals of the 
contractor's management of the pro¬ 
curement function in accordance with 
criteria established by the senior pro¬ 
curement official. Headquarters. 

§ 9-50.302-3 Policies. 

The following policies apply to con¬ 
tractor procurement. Within these 
policies it is expected that procure¬ 
ment systems and methods will vary 
according to the types and kinds of 
procurement to be made, the needs of 
the particular programs, and the expe¬ 
rience, methods, and practices of the 
particular contractor. 

(a) Procurement systems and meth¬ 
ods used for DOE contract work 
should be well defined, consistently 
applied, and follow good business prac¬ 
tices appropriate for the requirement 
and amount of procurement involved. 

(b) Procurement should be effected 
in the manner most advantageous to 
the Government—price, quality, and 
other factors considered. In order to 
assure this objective and the award of 
business on an impartial basis, pro¬ 
curement (from other than Govern¬ 
ment sources) shall be effected by 
methods calculated to assure such full 
and free competition as is consistent 
with securing the required supplies 
and services. Generally, procurement 
actions are carried out through one of 
the following methods: 

(1) Competitive offers or quotations 
and award. The competitive offer or 
quotation and award method of pro¬ 
curement, which normally assures the 
greatest degree of full and free compe¬ 
tition, generally involves the following 
basic steps and objectives: 

(i) Preparation of a solicitation docu¬ 
ment setting forth contract terms and 
conditions and describing the require¬ 
ment clearly, accurately, and com¬ 
pletely, avoiding unnecessarily restric¬ 
tive specifications or requirements. 

(ii) Publicizing such solicitations by 
distribution to a reasonable number of 
prospective offerors and by such other 
means as may be appropriate, in suffi¬ 
cient time to permit the preparation 
and submission of offers before the 
time set for receipt of offers. This time 
shall be uniform for all. 

(ill) Handling solicitations in a 
manner which provides fair and equal 
treatment to all prospective contrac¬ 
tors. 

(iv) Making an award to the prospec¬ 
tive contractor whose offer, in re¬ 


sponse to the solicitation, will be most 
advantageous to the Government, 
price and other factors considered. 
However, if upon evaluation it is deter¬ 
mined to be in the best interests of the 
Government to enter into negotiations 
with prospective contractors before 
award, such negotiations should be 
conducted in accordance with (2) 
below with respect to according fair 
and equal treatment to prospective 
contractors. 

(2) Negotiation. Procurement, by this 
method normally should be conducted 
by competitive negotiations through 
the solicitation and evaluation of pro¬ 
posals, from an adequate number of 
qualified sources to assure effective 
competition, consistent with securing 
the required supplies or services. Nego¬ 
tiated procurement involves advance 
planning, description of procurement 
and delivery requirements, and consid¬ 
eration of the effect these require¬ 
ments may have on prices and compe¬ 
tition. Requests for proposals should 
describe the property or services re¬ 
quired as completely as possible; allow 
sufficient time for the submission of 
proposals; and establish a closing date 
for receipt of proposals. Proposals 
should be handled in a manner which 
provides fair and equal treatment to 
all prospective offerors. Selection of 
offerors for negotiation and award 
shall be consistent with FPR 1-3.805 
and DOE-PR § 9-3.805. 

(c) Price or cost analyses shall be 
performed in accordance with the re¬ 
quirements of FPR 1-3.807 and DOE- 
PR § 9-3.807, and FPR 1-3.809 and §9- 
3.809. Profit and fee objectives shall be 
consistent with guidance in § 9-3.808. 

(d) Supplies and services normally 
should be procured through the use of 
specifications, standards, or purchase 
descriptions which clearly and accu¬ 
rately describe the supplies or services 
to be procured. If such specifications, 
standards, or purchase deceptions are 
not available and it is impractical and 
uneconomical to prepare them, brand 
name or equal" descriptions may be 
used, provided the particular physical 
functions, or other characteristics of 
the brand name item which are 
deemed essential are clearly identified 
and described. 

(e) A fair proportion of supplies and 
services shall be procured from small 
business and minority concerns 

(f) The need for* access authoriza¬ 
tions to classified information shall 
not be a limiting factor in obtaining 
competition except where time will 
not permit securing additional access 
authorizations. 

(g) Awards shall be made only to re¬ 
sponsible responsive prospective con¬ 
tractors. Awards shall not be made to 
firms or individuals on the DOE Us* 
of Disqualified Bidders and Ineligible 
Contracts, unless it is determined that 
is in the best interests of the Govern- 
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ment to do so. Such determination 
shall be forwarded to the senior pro¬ 
curement official, Headquarters for 
concurrence prior to issuance of the 

contract. 

(h) Selection of the type of contract 
to be used should be based on consid¬ 
eration of the nature of the supplies 
and services required and other cir¬ 
cumstances surrounding the procure¬ 
ment. The cost-plus-a-percentage-of- 
cost system of contracting shall not be 
used In any event. 

(i) Small purchases (purchases not 
in excess of $10,000) should be made 
by methods designed to (1) obtain fair 
and reasonable prices, (2) reduce ad¬ 
ministrative costs of making such pur¬ 
chases to the minimum required to es¬ 
tablish the propriety of placing the 
order at the price paid with the suppli¬ 
er concerned, and (3) improve opportu¬ 
nities for small and minority business 
concerns within the local trade area to 
obtain a fair proportion of purchases. 

(j) (1) First-tier subcontracts and 
purchase orders for supplies and ser¬ 
vices for DOE work normally should 
include provisions for resolving dis¬ 
putes to the same extent and in the 
same manner as in similar DOE direct 
contracts. 

(2) The disputes provision may be 
applied to lower-tier subcontracts and 
purchase orders provided all subcon¬ 
tracts and purchase orders of a higher 

tier are cost-type. 

(3) A Disputes clause which can be 
used to carry out this policy is set 
forth in DOE-PR 9-50.703-2. 

§9-50.302-4 Procurement from contrac¬ 
tor-controlled sources. 

(a) When an operating or other 
onsite service contractor maintains a 
separate procurement function for 
performance of work in DOE facilities 
on DOE sites, procurement from con¬ 
tractor-controlled sources (any divi¬ 
sion, subsidiary, or affiliate of the con¬ 
tractor under a common control) may 
be treated in the same manner as pro¬ 
curement from other sources provided 
the procurement is made: 

(1) Under the same terms and condi¬ 
tions as would apply if the purchase 
were from a third party; 

(2) In accordance with policies and 
procedures particularly designed to 
permit fair and open competition 
which have been approved by the con¬ 
tracting officer; and 

<3) In a manner which results in le- 
?. aUy enforceable terms and condi¬ 
tions. 

When any of the conditions above 
cannot be met, procurements involving 
contractor-controlled sources should 
oe made directly by, or with the prior 

?£5i OV L al °* or » to rare instances, di¬ 
rectly by the DOE. 

<b) Subcontracts for performance of 
contract work itself (as distinguished 
rom procurement of supplies and ser¬ 


vices needed in connection with the 
performance of work) require DOE au¬ 
thorization which may involve an ad¬ 
justment of the contractor’s fixed fee. 
If the contractor seeks authorization 
to have some part of the contract 
work performed by a contractor-con- 
trolled source, and the contractor’s 
performance of that work was a factor 
in the negotiated fixed fee, DOE ap¬ 
proval would normally require (1) that 
the contractor-controlled source per¬ 
form such work on a basis without 
profit or (2) an equitable downward 
adjustment to the contractor’s (i.e., 
the contracting component’s) fixed 
fee. 

§ 9-50.302-5 Review and approval. 

(a) Heads of procuring activities 
shall require contractors to obtain the 
approval of the contracting officer 
before entering Into any subcontracts 
or purchase orders within the follow¬ 
ing categories: 

(1) Specified contract types. Approv¬ 
al shall be required before entering 
into cost reimbursement, labor hour, 
and time and materials type subcon¬ 
tracts in excess of $500. 

(2) Specified dollar amounts. Ap¬ 
proval shall be required prior to enter¬ 
ing into subcontracts or purchase 
orders above specified dollar amounts. 
Dollar limits will be established at the 
discretion of heads of procuring activi¬ 
ties, taking into consideration such 
factors as the nature of work under 
each contract, the estimated cost of 
work under the contract, the contrac¬ 
tor’s procurement organization, other 
controls exercised over the contrac¬ 
tor’s procurement operations, and poli¬ 
cies with respect to approvals estab¬ 
lished by Headquarters or field offices. 
Except as provided in paragraphs 5(a) 
and 5(b) of this section, subcontracts 
or purchase orders in excess of the fol¬ 
lowing amounts shall require prior 
DOE approval: 

(A) Construction and A-E, $10,000; 

(B) Offsite R&D, $10,000; and 

(C) All others, $25,000. 

(3) Contracts entered into under sec¬ 
tion 41. Prior approval shall be re¬ 
quired for the subcontracting of any 
work a contractor is obligated to per¬ 
form under a contract entered into 
under section 41 of the Atomic Energy 
Act of 1954, as amended. 

(4) Specified materials, equipment, 
or services. Heads of procuring activi¬ 
ties shall take such action as may be 
required to insure compliance with the 
procedure for purchases from contrac¬ 
tor-controlled sources or the procure¬ 
ment of specific items, or classes of 
items which by the terms of the con¬ 
tract may require DOE approval. 

(5) Exceptions, (a) In the event (1) 
application of any of the dollar 
amount limitations established in sub- 
paragraphs (1) and (2) above would 
impair the DOE program of the field 


office or would be impracticable under 
the circumstances, or (2) such higher 
levels would be in the Government’s 
best interest, the head of a procuring 
activity may. upon making such deter¬ 
mination, establish a dollar amount up 
to $100,000 subject to advance notifi¬ 
cation limitations set forth in § 9- 
3.901(c). Requests to establish dollar 
levels in excess of $100,000 shall be 
submitted to the senior procurement 
official. Headquarters, for approval 
and contain the applicable informa¬ 
tion required in § 9-23.107(b). Advance 
notification required in §9-23.108(c) 
shall be applicable to all such higher 
levels established. 

(b) When a review has been made of 
the contractor’s procurement system 
in accordance with Subpart 9-23 and 
the contractor’s procurement system 
has been approved, the head of the 
procuring activity may raise the dollar 
limitations in paragraphs (1) and (2) 
above as follows (subject to the ad¬ 
vance notification limitations set forth 
in §9-3.901(0); 

(i) If the review was performed by 
DOE the limitations may be raised to 
the lower of (a) the limits established 
by the performing activity or (b) the 
amount of the HPA’s delegated au¬ 
thority, provided concurrence has 
been obtained as required in § 9- 
23.107(a), and 

(11) If the review has been performed 
by another agency, the limitations 
may be raised to the lower of (a) those 
established by the performing agency, 
or (b) the amount of the HPA’s dele¬ 
gated authority, but not to exceed $1 
million. 

(6) Emergency approvals. Heads of 
procuring activities may, up to the 
limits of their delegated authority, 
give oral approval (or approval by tele¬ 
phone or teletype) to any subcontract 
or purchase order requiring DOE ap¬ 
proval in instances of compelling or 
unusual urgency, such as circum¬ 
stances under which a DOE program 
would be seriously hampered or de¬ 
layed if supplies or services are not ob¬ 
tained by a certain date and time does 
not permit the obtaining of formal ap¬ 
proval. Such emergency approvals 
shall be confirmed in writing. 

(b) Operating and other onsite con¬ 
tractors shall be required to justify 
procurements in writing, setting forth 
the information and data used in de¬ 
termining that the procurements are 
in the best interests of the Govern¬ 
ment. The scope and detail of this doc¬ 
umentation shall be consistent with 
the nature, dollar value, and complex¬ 
ity of the procurement. 

(1) Contracting officers shall assure 
that operating and other onsite con¬ 
tractors establish and maintain pro¬ 
curement files which contain those 
documents essential to present an ac¬ 
curate and adequate record of the 
transaction. 
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(2) Field offices will establish files 
for the review and approval of con¬ 
tractor procurement actions, including 
among other necessary documentation 
an appraisal of the proposed action 
and a copy of suggestions, deficiencies 
or improvements forwarded to the 
contractor. 

§ 9-50.303 Operating and onsite service 
contracts. 

(a) Competition for existing operat¬ 
ing and onsite service contracts will be 
sought whenever it appears likely that 
the Government’s position may be 
meaningfully improved in terms of 
cost or performance, unless it is deter¬ 
mined that to change a contractor 
would be contrary to the best interest 
of the Government. Except in those 
cases where the contract specifically 
permits the Government to bring in a 
replacement contractor, normally it 
would not be practical to compete an 
operating contract which includes 
major Government-owned facilities on 
contractor-owned or leased sites. In 
such cases, the alternatives would be 
to extend the contract or to allow the 
contract to expire and, if the work is 
to be continued, place all or some part 
of the work with another contractor at 
a different site. 

(b) The following factors, as a mini¬ 
mum, should be considered in deter¬ 
mining whether an existing operating 
or onsite service contract should be 
competed. 

(1) Overall performance of an in¬ 
cumbent contractor including specific 
consideration of the contractor’s tech¬ 
nical, administrative, and cost perfor¬ 
mance. 

(2) Potential impact of change of 
contractors on programmatic activi¬ 
ties. 

(3) The likelihood that qualified in¬ 
dustrial firms or other organizations 
will compete for the contract. 

§ 9-50.304 Field recommendations to 
extend or compete operating contracts 
and onsite service contracts. 

(a) The decision to extend or com¬ 
pete operating contracts or onsite ser¬ 
vice contracts requires advance Head¬ 
quarters approval when the proposed 
action is in excess of $5 million. The 
request to extend or compete operat¬ 
ing contracts or onsite service con¬ 
tracts, when the action does not 
exceed $5 million, must comply with 
the policy stated in §9-50.303 and be 
supported in writing as thoroughly as 
if it were to be submitted to Headquar¬ 
ters. 

(b) If an action requires advance 
Headquarters approval, the head of 
the procuring activity will submit a 
memorandum that recommends either 
extending or not extending an operat¬ 
ing or onsite service contract. This 
summary of recommended action, to¬ 
gether with attachments supporting it. 


will be submitted at least 18 months 
prior to expiration of the contract. 
The attachments will include the fol¬ 
lowing information: 

(1) A full and complete justification 
of the recommendation that is made, 
Le., either to obtain competition or to 
extend the contract without obtaining 
competition. This justification must 
address the policy stated in § 9-50.303. 
It shall also discuss the availability of 
other qualified firms or organizations, 
if any. to compete for the contract. 

(2) A statement of the present con¬ 
tractor's overall performance since 
award of the contract, or if previously 
extended, since Headquarters last au¬ 
thorized extension of the contract. 
This should be supported by a copy or 
detailed summary of the most recent 
overall DOE management appraisal of 
the contractor’s performance. 

(i) The technical appraisal include 
data which indicates the contractor’s 
success or failure in meeting estab¬ 
lished program goals and objectives 
during the appraisal period. It is rec¬ 
ognized that in some cases, the con¬ 
tracting office will not have the tech¬ 
nical staffing necessary to perform an 
appraisal of the scientific and techni¬ 
cal work under the contracts they are 
administering, as in the case with the 
contracts for the operation of DOE’s 
national laboratories. When this is the 
situation, the contracting office shall 
obtain the necessary technical apprais¬ 
al information from the appropriate 
Headquarters program division(s) for 
incorporation into the overall manage¬ 
ment appraisal. 

(ii) The cost appraisal shall include 
data that indicates the contractor’s 
success or failure in controlling both 
direct and indirect costs. 

(ill) Where the contract is a CPAF 
or similar arrangement, include a dis¬ 
cussion of award fee experience since 
the date that the contract has been on 
a CPAF basis, showing the base fee, 
award fee pool, award fee appraisals 
and award fee earned. 

(3) The justification for use of the 
contract type contemplated, including 
discussion of consideration given to 
use of the cost-plus-award-fee (CPAF) 
type contract. 

(4) Summary description of scope of 
work, and brief listing of some of the 
important projects which have been 
performed under this contract. A list 
of any important projects planned for 
assignment in the future should be in¬ 
cluded. 

(5) The cost level and fee or manage¬ 
ment allowance over the past contract 
period and expected cost level in the 
future. 

(6) While a copy of the proposed 
contract document should not be sub¬ 
mitted with the recommendation, 
Headquarters should be advised of the 
following: 

(i) Any special or unique features 
(with brief supporting rationale) in 


the existing contract expected to be 
continued in either the extension of 
the existing contract or in the replace¬ 
ment contract. This shall include any 
provisions which deviate from stan¬ 
dard clauses. 

(ii) An outline of the principal issues 
to be negotiated if the contract Is ex¬ 
tended, with arguments pro and con, 
with a recommended position. This 
should include the Identification of 
any anticipated problem areas for 
which Headquarters guidance is 
needed and should also include a justi¬ 
fication for any provisions which devi¬ 
ate from standard clauses and contin¬ 
ued use of deviations granted in the 
past. 

(c) If Headquarters makes the deci¬ 
sion to extend the existing contract 
without obtaining competition, the 
HPA or designee will be authorized to 
negotiate an extension to the contract. 
The HPA or designee shall submit the 
negotiated contract to Headquarters 
for the approval of the senior procure¬ 
ment official, Headquarters, prior to 
execution only if the action exceeds 
the HPA's delegated dollar authority. 
The proposed contract document shall 
be accompanied by the following. 

(1) A complete justification of the 
negotiated contract in accordance with 
the relevant provisions of §9-51.103-1 
and §9-51.602-2. 

(2) The required determinations and 
findings in accordance with § 9-51.103- 
5. 

(3) A summary of the major provi¬ 
sions of the proposed contract with 
particular attention to indemnity, pat¬ 
ents, conduct of work (including provi¬ 
sion concerning control over work, and 
termination). Any deviations from cur¬ 
rent FPR or DOE procurement poli¬ 
cies or standard contract clauses 
should be identified with the reasons 
therefor. 

(4) A listing of any significant 
changes from the existing contract. 

Subpart 9-50.4 Special Types and Method! of 
Procurement 

§9-50.400 Scope. 

This subpart implements and sup¬ 
plements the policies and procedures 
set forth v in FPR Part 1-4 and DOE- 
PR Part 9-4, as these relate to operat¬ 
ing contractors. 

§ 9-50.401 Public utilities. 

§9-50.401-1 Applicability. 

The requirements of FPR 1-4.4 and 
this section shall be applied to con¬ 
tractors that manage and operate 
Government-owned facilities for DOE 
when such contractors are authorized 
pursuant to § 9-50.401-2(b) to procure 
utility services. 

§9-50.401-2 Policy. 

(a) All utility services that are re¬ 
quired for Government-owned and 
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contractor-operated facilities shall be 
procured directly by DOE and not by 
the contractors that manage and oper¬ 
ate these facilities for DOE. 

(b) However, when it is economically 
advantageous or otherwise in the best 
interest of the Government, and sub¬ 
ject to the provisions of §9-50.401- 
3(b), heads of procuring activities may 
authorize a contractor that manages 
and operates a DOE facility to procure 
utility services on a subcontract basis. 
When an operating contractor is au¬ 
thorized to subcontract for utility ser¬ 
vices, under the authority of this para¬ 
graph (b), a copy of the authorization, 
together with a statement of Justifica¬ 
tion, should be sent to the construc¬ 
tion element, Headquarters, for infor¬ 
mation purposes. Heads of procuring 
activities shall require contractors 
which they authorize to subcontract 
for utility services to comply with the 
requirements of §9-50.401-3, dealing 
with the prior review of certain pro¬ 
posed procurements. 


§9-50.401-3 Prior review of certain pro¬ 
posed procurements. 

(a) In accordance with the provisions 
of PPR 1-4.411-3, GSA has authorized 
DOE to accomplish its own prior 
review of the proposed utility procure¬ 
ments specified in FPR 1-4.41 l-l(a). 
FPR 1-4.411-4 requires that this prior 
review be conducted in accordance 
with the guidelines set forth herein. 

(b) HPA’s shall submit foj; headquar¬ 
ters review and approval, proposed 
contracts for utility services, including 
proposed authorizations under appli¬ 
cable GSA area-wide contracts, and 
proposed memorandums of under¬ 
standing for consolidated purchase, 
joint use, or cross-service by DOE with 
other government agencies, when one 
or more of the following circumstances 
applies: 

(1) The annual cost of the service to 
be procured is estimated to exceed 

$50,000; 

(2) A proposed connection charge, 
termination liability, or any other fa¬ 
cilities charge (whether or not refun¬ 
dable) is estimated to exceed a total of 
$5,000; or 

(3) The proposed term of the con¬ 
tract or agreement is in excess of one 

year. 


§3-50.402 Soure and special nuclear 

terial transfers. 

(a) Operating contractors and oi 
service contractors, in preparing 
tracts or other agreements in w 
monetary payments or credits dei 
on the quantity and quality of so 
^d special nuclear material, s 
jjssure that each such contracl 
^eement contains a: 

(1) Description of the material t 
transferred; 

hrspecifying the mel 
w ,™ c h the quantities are to be i 
sured and reported; 


(3) Provision specifying the proce¬ 
dures to be used in resolving and dif¬ 
ferences arising as a result of such 
measurements; 

(4) Provision providing for the use of 
an umpire to settle unresolved differ¬ 
ences In the analytical samples; and 

(5) Provision specifying in detail 
which party shall bear the costs of re¬ 
solving a difference and what consti¬ 
tutes such costs. 

(b) The provisions providing for res¬ 
olution of measurement differences 
must be such that resolution is always 
accomplished while at the same time 
minimizing any advantage one party 
may have over the other. 

Subpart 9-50.5 Special and Directed Sources 
of Supply 

§ 9-50.500 Scope. 

Provisions of this subpart implement 
and supplement PPR Part 1-5 pro¬ 
curements by operating and other 
onsite contractors. 

§ 9-50.501 Excess personal property. 

Policies, procedures, and require¬ 
ments of FPR Subpart 1-5.3 shall be 
applied. 

§9-50.502 Interagency motor pool vehi¬ 
cles and related services. 

Policies, procedures, and require¬ 
ments of FPR Subpart 1-5.5 shall be 
applied in authorizing contractors and 
subcontractors to use interagency 
motor pool vehicles and related ser¬ 
vices. 

§ 9-50.503 Use of GSA supply sources. 
(FPR 1-5.9) 

(a) Contractors should meet their re¬ 
quirements from GSA sources if these 
sources are made available to them 
and If it is economically advantageous 
or otherwise in the best interest of the 
government. 

(b) Heads of procuring activities may 
authorize contractors' subcontractors 
with cost-reimbursement type subcon¬ 
tracts, where all higher-tier subcon¬ 
tracts are of cost-reimbursement 
types, to use General Services Admin¬ 
istration (GSA) supply sources (i.e., 
items available through Federal 
Supply Schedule contracts and other 
GSA contracts and from GSA stores 
stock) In accordance with the require¬ 
ments and procedures in FPR Subpart 
1-5.9. 

(c) Direct procurement by DOE, 
rather than by a contractor, shall be 
required where deemed necessary by 
the Heads of procuring activities in 
order to carry out special require¬ 
ments of appropriation acts or other 
applicable laws relating to particular 
items. 

(d) Contracting officers, when re¬ 
viewing the procurement systems and 
methods of those contractors that 
have been authorized to use GSA 


sources of supply, shall assume that 
provision is made for documenting the 
justification of procurements from 
commercial sources of items available 
from GSA sources of supply. The 
senior procurement official, Headquar¬ 
ters, shall be informed of instances in 
which GSA sources of supply are not 
used because of the quality of the item 
available from GSA. 

§9-50.504 Use of excess materials from 
General Services Administration inven¬ 
tories. 

(a) It is the policy to comply with 
the provisions of the Federal Property 
Management Regulations Part 101-14, 
Strategic Critical and Other Material, 
as supplemented from time to time by 
FPMR Bulletins. 

(b) Contracting officers shall require 
their contractors, which use strategic 
and critical materials, to fulfill their 
requirements through the use of the 
excess strategic and critical materials 
in the GSA inventories. 

(c) General Services Administration 
(ANSD), Washington, D.C. 20405, 
should be contacted directly for any 
detailed information concerning speci¬ 
fications, prices, and method of plac¬ 
ing the order. 

§9-50.505 Use of Government sources of 
supply. 

(a) Contractors should meet their re¬ 
quirements from Government sources 
of supply, if these sources are made 
available to them and If it Is economi¬ 
cally advantageous or otherwise in the 
best interest of the Government. 

(b) Heads of procuring activities may 
authorize contractors to acquire mate¬ 
rials and services directly from such 
Government sources of supply in ac¬ 
cordance with the requirements of 
this subpart or the consent of agencies 
involved. 

(c) Materials, supplies, and equip¬ 
ment procured from Government 
sources of supply under the proce¬ 
dures described herein must be used 
exclusively in connection with Govern¬ 
ment work except as otherwise autho¬ 
rized by Heads of procuring activities. 

(d) Many supply facilities and con¬ 
tracts of the Department of Defense 
are made available to DOE and Its op¬ 
erating and other onsite contractors. 

(1) Field offices will be notified by 
the senior procurement official. Head¬ 
quarters, when such contracts and fa¬ 
cilities are made available. Inquiries in 
connection with these sources may be 
directed to the senior procurement of¬ 
ficial, Headquarters. Requisitions or 
purchase orders shall be submitted di¬ 
rectly to these sources, unless other¬ 
wise specified. 

(2) Contractor's requisitions submit¬ 
ted to Defense logistic centers should 
include the following statement: "The 
consignee of the supplies and materi¬ 
als requisitioned herein is acting in 
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behalf of and as agent for DOE with 
respect to the expenditure of Govern¬ 
ment funds.*' Orders submitted direct¬ 
ly to Department of Defense contrac¬ 
tors shall be accompanied by an au¬ 
thorization substantially similar to 
that in FPR 1-5.903-2. 

§9-50.506 Procurement of special items. 
(DOE-PR 9-5.52) 

§ 9-50.506-1 Motor vehicles. 

DOE-PR 9-5.5201 is applicable to 
operating and onsite service contrac¬ 
tors. 

§ 9-50.506-2 Typewriters. 

(a) This section covers the purchase, 
for use by either DOE or operating 
and onsite contractors, of typewriters 
whether to fill initial requirements or 
for replacement purposes and type¬ 
writer repair and reconditioning ser¬ 
vices. 

(b) “Typewriters" are manually and 
electrically operated machines having 
standard or special keyboards, de¬ 
signed to produce printed characters 
by impression of type upon paper 
through the medium of an inked 
ribbon. The term includes the vari- 
typer, hektowriter, proportional 
spacer, flexowriter, jus to writer, and 
portable teletypewriting machines. 

(c) Typewriters shall be purchased 
for replacement purposes in accor¬ 
dance with FPMR 101-25.403. 

(d) Purchase orders for typewriters, 
whether for replacement or otherwise 
and for rental, repair or maintenance 
of typewriters, shall be prepared and 
transmitted to the appropriate Feder¬ 
al Supply Schedule contractor. When 
contractors are authorized to make 
purchases under Federal Supply 
Schedules. Heads of procuring activi¬ 
ties may authorize them to use their 
own purchase order forms properly 
identified according to FPR Subpart 
1-5.9. 

(e) Electric typewriters for use by 
contractors may be purchased only 
when DOE standards are met. 

(f) The procurement of typewriters 
that will be used for printing shall 
comply with the approval require¬ 
ments of the Joint Committee on 
Printing. 

§ 9-50.506-3 Printing equipment and 
printing service*. 

The Joint Committee on Printing, 
Congress of the United States, periodi¬ 
cally publishes “Government Printing 
and Binding Regulations". These regu¬ 
lations govern the acquisition, use, and 
disposal of printing equipment and the 
procurement of printing services with 
appropriated funds. Acquisitions (lease 
or purchase) of printing, duplicating, 
and copying equipment, transfers or 
disposal of this equipment by DOE op¬ 
erating contractors which produce or 
procure printing, duplicating, copying, 


and related services, require prior ap¬ 
proval in accordance with DOEM 0260. 
Requests for approval shall be submit¬ 
ted in writing to the senior official in 
charge of administrative services, 
Headquarters. 

§ 9-50.506-4 Alcohol. (DOE-PR 9-5.5204) 

(a) To the fullest practicable extent, 
alcohol for use by operating and other 
onsite contractors will be procured on 
a tax free basis. 

(b) Where an operating or other 
onsite contractor will be the user, the 
application form (§9-5.5204-5) shall 
indicate that shipment shall be made 
to DOE in care of the contractor. 

(c) A signed copy of the permit to 
procure specially denatured alcohol 
and ethyl alcohol shall accompany the 
original purchase order issued to the 
plant or warehouse, where it will be 
retained. Subsequent orders shall 
refer to the permit on file in the plant 
or warehouse. Order Form DOE-103 
shall be issued by DOE for operating 
and other onsite contractor's require¬ 
ments, when the contractors have not 
been authorized to place orders. 

(d) Heads of procuring activities may 
authorize operating and other onsite 
contractors to apply for permits to 
purchase specially denatured alcohol, 
subject to restrictions of the Bureau 
of Alcohol. Tobacco and Firearms as 
to end use. In order to qualify, these 
contractors must be bonded, must 
submit reports, and are subject to in¬ 
spection by the Bureau of Alcohol. To¬ 
bacco and Firearms. 

(e) Under Bureau of Alcohol, Tobac¬ 
co and Firearms regulations, these 
performing scientific or research work 
or operating hospitals are permitted to 
procure alcohol tax free. These regula¬ 
tions require bonding under certain 
circumstances, submission of reports, 
and inspection by the Bureau of Alco¬ 
hol, Tobacco and Firearms. 

(f) Purchases may be made by DOE 
or the contractor, whichever is in the 
best interest of the Government, con¬ 
sidering administrative costs and other 
pertinent factors that may be applica¬ 
ble. For recurring requirements, one 
factor to consider is that bonding, re¬ 
porting, and inspection requirements 
do not apply to purchases by DOE. 

§ 9-50.506-5 Helium. (DOE-PR 9-5.5205) 

Operating and other onsite contrac¬ 
tors may purchase helium, to the 
extent supplies are readily available, 
from the Department of the Interior 
(Bureau of Mines). 

§9-50.50-6 Miscellaneous items. (DOE- 
PR 9-5.5206) 

(a) All acquisitions of aircraft, 
except for temporary (30 days or less) 
rentals or loans shall be approved in 
advance by the senior procurement of¬ 
ficial, Headquarters. 

(b) Requirements for Government 
forms shall be obtained through DOE. 


(c) Steel filing cabinets and security 
cabinets will not be procured unless 
approved by the head of the procuring 
activity. 

(d) Federal agencies may procure, 
without further reference to or clear¬ 
ance from the Department of the 
Army, all arms and ammunition of 
types which are not peculiar to the 
military services, and which are read¬ 
ily procurable in the civilian market. 
Contractors shall follow regular pro¬ 
curement procedures when making 
such purchases. Arms and ammuni¬ 
tions peculiar to the military services 
shall be procured in accordance with 
§9-5.5206-11. 

(e) Gold (§9-5.5206-13). 

(f) Orders for calibration services 
may be placed in accordance with §9- 

5.5206- 16. 

(g) Procurement of devices primarily 
designed to be used surreptitiously to 
overhear or record conversations is 
prohibited. 

(h) Supplies of assault masks and 
cannisters may be requisitioned from 
Oak Ridge and Richland. (§9-5.5206- 
19) 

(i) Masking services are assembled at 
the DOE plant at Paducah. Ky., and 
may be requisitioned at cost. (§9- 

5.5206- 21) 

(j) Orders for heavy water shall be 
placed with the senior program offi¬ 
cial. 

(k) Lithium is available at no cost 
other than normal packing, handling, 
and shipping charges. The excess 
quantities at Oak Ridge are to be con¬ 
sidered as the first source of supply 
prior to procurement of lithium or 
lithium compounds from any other 
source. 

(l) Prior to purchase of platinum on 
the open market, contractors shall 
clear the availability of DOE platinum 
with the Chicago Operations Office. 

(m) Specific items to be procured in 
accordance with the provisions of the 
Federal Property Management Regu¬ 
lations: 

FPMR 

(1) Applicances. 101-26.608 ($ 9-5.5206-7) 

(2) New electric water 

coolers -..._ 101-26.502 (J 9-5.5206-6) 

(3) Fuels and packaged 

petroleum products.. 101-26.602 (J 9 - 5 . 5206 - 10 ) 

(4) Furniture- 101-28.505 ($9-5.5206-12) 

(5) Products made in 
Federal penal and 
correctional 

institutions_ 101-26.702 

(6) Products and services 
of the blind and other 

severely handicapped... 101-26.701 

(7) Materials handling 

equipment. 101-26.405 (59-5.5206-15 

(8) Coal.. 101-26.602 ($9-5.5206-18 

(9) EDP tape.. 101-26.508 ($9-5.5206-20) 

§9-50.507 Purchase or lease determina¬ 
tions. 

The guidelines in FPMR 101 - 25.5 for 
making purchase or lease determina¬ 
tions shall be applied to the acquisi¬ 
tion of all types of equipment. These 
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guidelines shall be used in making 
lease-versus-purchase determinations 
at time of original acquisition, when 
lease renewals are being considered, or 
at other times as circumstances war¬ 
rant. 

Subpart 9-50.6 Buy American Act—Supply 
and Ssrvlc* * Contract*. 

§9-50.600 Scope. 

The requirements of FPR Subpart 
1-6.1 and Subpart 9-6.1 shall be ap¬ 
plied to operating and onsite contracts 
and procurements made under these 

contracts. 

§9-50.601 Exceptions. 


§ 9-50.703 Modifications and notes to FPR 
clauses, in addition to those set forth 
in DOE-PR Part 9-7. 

§9-50.703-1 Covenant against contingent 
fees. 

See FPR 1-1.503. 

Note A.—Modify this article by adding 
before the initial paragraph thereof “(a) 
Warranty—Termination or deduction for 
breach”—and adding the following para¬ 
graph: 

“(b) Subcontracts and purchase orders. 
Unless otherwise authorized by the con¬ 
tracting officer in writing, the contractor 
shaU cause provisions similar to the forego¬ 
ing to be inserted In all subcontracts and 
purchase orders entered into under this con¬ 
tract.” 


§9-50.601-1 Nonavailability in the United 

States. 

Determinations of nonavailability 
required by FPR 1-6.103-2 must be 
made by the contracting officer re¬ 
sponsible for administration of the 

contract. 


§ 9-50.602 Balance of payments program. 

The policies and procedures of FPR 
Subpart 1-6.8 shall be applied to pro¬ 
curements by operating and other 
onsite contractors for use outside the 

United States. 


Subpart 9-50.7 Contract Clautos for 
Operating and Onsite Service Contracts 

§ 9-50.700 Scope of subpart 

This subpart sets forth the contract 
clauses for use in operating and onsite 

service contracts. 


§9-50.701 General policy. 

The clauses set forth In FPR Part 1- 
7 and DOE-PR Part 9-7 generally 
apply to operating and onsite service 
contracts. The clauses in thir subpart 
are to be used in addition to or in 
Place of the FPR and DOE-PR con¬ 
tract clauses where appropriate. Fur¬ 
ther modifications and notes to cer¬ 
tain FPR clauses are also prescribed, 
in addition to those set forth in DOE- 
PR Part 9-7. 


§9-50.702 Deviations. 

Deviations from the standard con 
tract clauses and modifications to FPF 
clauses set forth herein, as well au 
from the standard contract clause! 
Prescribed in FPR Part 1-7 and DOE- 
sha U be made only in ac 
cordance with the deviation proce 
dures of §9-1.009. Minor changes ir 
wording which may become necessary 
jj? foliations are not considered de 
nations; provided. Counsel determine! 
wat the change is not prohibited bj 
tatute, executive order, or administra 
ve regulation and does not alter th( 
yeaning, intent or basic principles ex 
pressed in these clauses. 


§ 9-50.703-2 Disputes. 

(a) See FPR 1-7.102-12. 

(b) Subcontracts: 

Disputes Clause 

(1) Except as otherwise provided in this 

-any dispute concerning a question 

of fact arising under-,* which is not 

disposed of by agreement shall be decided 
by the Contracting Officer for the prime 

contractor’s Contract No.-who shall 

reduce his decision to writing and mail or 
otherwise furnish a copy thereof to the 
prime contractor and the-.‘The deci¬ 

sion of the Contracting Officer shall be 
final and conclusive unless within 30 days 
from the date of receipt of such copy the 

-* mails or otherwise furnishes to the 

contracting officer a written appeal ad¬ 
dressed to the head of the agency. The deci¬ 
sion of the head of the agency or designee 
for the determination of such appeals shall 
be final and conclusive unless determined 
by a court of competent Jurisdiction to have 
been fraudulent, or capricious, or arbitrary, 
or so grossly erroneous as necessarily to 
Imply bad faith, or not supported by sub¬ 
stantial evidence. In connection with any 
appeal proceeding under this clause, the 

-* shall be afforded an opportunity to 

be heard and to offer evidence in support of 
this appeal. Pending final decision of a dis¬ 
pute hereunder, the-* shall proceed 

diligently with the performance of the 
-* and in accordance with the Con¬ 
tracting Officer’s decision. 

(2) This disputes clause does not preclude 
consideration of law questions in connection 
with decisions provided for in paragraph (1) 
above: Provided. That nothing in this 

-* shall be construed as making final 

the decision of any administrative official, 
representative, or board on a question of 
law. 

(c) The authority of the head of the 
agency or designee to decide appeals 
under the disputes clause in para¬ 
graphs (a) and (b) of this section is 
presently delegated to the DOE Board 
of Contract Appeals. See 10 CFR Part 
703. 


‘Insert subcontract, purchase order, etc., 
as appropriate. 

* Insert subcontract, purchase order, etc., 
as appropriate. 

•Insert subcontractor, seUer, etc., as ap¬ 
propriate. 


§9-50.703-3 Payment of interest on con¬ 
tractors* claims. 

(a) See FPR l-1.322(b). 

(b) The clause referenced in para¬ 
graph (a) of this section applies to 
subcontracts. 

§ 9-50.703-4 Examination of records by 
Comptroller General. 

See FPR 1-7.103-3, modified as set 
forth in §9-7.103-3. Also, see Note A 
below for required addition to the 
clause set forth in FPR 1-7.103-3. 

Note A.—The foUowing paragraph (e) 
should be added, whenever possible in prime 
contracts, both for the protection of the 
Government and the Contractor. It may be 
omitted only with the approval of the senior 
procurement official. Headquarters, upon a 
specific determination, based on consulta¬ 
tion with the Office of the Controller and 
the Office of the General Counsel, that 
nothing in the contract purports to preclude 
an audit by the General Accounting Office 
of any transaction thereunder. 

Nothing in this contract shall be deemed 
to preculde an audit by the General Ac¬ 
counting Office of any transaction under 
this contract. 

Note B.— Contracts exempt from audit 
rider. The examination of records clause is 
not required In contracts with any foreign 
government of agency thereof or in con¬ 
tracts with foreign producers. 

§ 9-50.703-5 Buy American Act 

(a) See FPR 1-6.104-5. 

(b) Substitute ‘‘used” for “delivered” 
in paragraph (b). and 

(c) Insert a parenthetical, “(by the 
contractor, subcontractors, material- 
men, and suppliers),” after the word 
“contract** in the second line of (b). 

§9-50.704 Clauses to be used in addition 
to or in place of the contract clauses 
set forth in FPR Part 1-7 and DOE-PR 
Part 9-7, where appropriate. 

§ 9-50.704-1 Security. 

(a) Contractor’s duty to safeguard 
Restricted Data, Formerly Restricted 
Data, and othe classified information. 
The contractor shall, in accordance 
with the Department of Energy’s secu¬ 
rity regulations and requirements, be 
responsible for safeguarding Restrict¬ 
ed Data, Formerly Restricted Data, 
and other classified information and 
protecting against sabotage, espionage, 
loss and theft, the classified docu¬ 
ments and material in the contractor’s 
possession in connection with the per¬ 
formance of work under this contract. 
Except as otherwise expressly pro¬ 
vided in this contract, the contractor 
shall, upon completion or termination 
of this contract, transmit to DOE any 
classified matter in the possession of 
the contractor or any person under 
the contractor’s control in connection 
with performance of this contract. If 
retention by the contractor of any 
classified matter is required after the 
completion or termination of the con¬ 
tract and such retention is approved 
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by the contracting officer the contrac¬ 
tor will complete a certificate of pos¬ 
session to be furnished to DOE speci¬ 
fying the classified matter to be re¬ 
tained. The certification shall identify 
the items and types or categories of 
matter retained, the conditions gov¬ 
erning the retention of the matter and 
the period of retention, if known. If 
the retention is approved by the con¬ 
tracting officer, the security provisions 
of the contract will continue to be ap¬ 
plicable to the matter retained. 

(b) Regulations. The contractor 
agrees to conform to all security regu¬ 
lations and requirements of the DOE. 

(c) Definition of Restricted Data. 
The term “Restricted Data,” as used 
in this clause, means all data concern¬ 
ing (1) design, manufacture, or utiliza¬ 
tion of atomic weapons; (2) the pro¬ 
duction of special nuclear material; or 
(3) the use of special nuclear material 
in the production of energy, but shall 
not include data declassified or re¬ 
moved from the Restricted Data cate¬ 
gory pursuant to Section 142 of the 
Atomic Energy Act of 1954. 

(d) Definition of formerly Restricted 
Data. The term “Formerly Restricted 
Data,” as used in this clause, means all 
data removed from the Restricted 
Data category under Section 142 d. of 
the Atomic Energy Act of 1954, as 
amended. 

(e) Security clearance of personnel 
The contractor shall not permit any 
individual to have access to Restricted 
Data, Formerly Restricted Data, or 
other classified information, except in 
accordance with the Atomic Energy 
Act of 1954, as amended, and the 
DOE’s regulations or requirements ap¬ 
plicable to the particular type or cate¬ 
gory of classified information to which 
access is required. 

(f) Criminal liability. It is under¬ 
stood that disclosure of Restricted 
Data, Formerly Restricted Data, or 
other classified information relating to 
the work or services ordered hereun¬ 
der to any person not entitled to re¬ 
ceive it, or failure to safeguard any 
Restricted Data, Formerly Restricted 
Data, or any other classified matter 
that may come to the contractor or 
any person under the contractor’s con¬ 
trol in connection with work under 
this contract, may subject the contrac¬ 
tor, its agents, employees, or subcon¬ 
tractors to criminal liability under the 
laws of the United States. (See the 
Atomic Energy Act of 1954, as amend¬ 
ed, 42 U.S.C. 2011 et seq.; 18 U.S.C. 793 
and 794; and Executive Order 11652.) 

(g) Subcontracts and purchase 
orders. Except as otherwise authorized 
in writing by the Contracting Officer, 
the contractor shall insert provisions 
similar to the foregoing in all subcon¬ 
tracts and purchase orders under this 
contract. 

Note A.— This clause is required in con¬ 
tracts entered into under Sections 31 or 41 


of the Atomic Energy Act of 1954, as amend¬ 
ed, and in other contracts, subcontracts, and 
purchase orders the performance of which 
involves or is likely to involve Restricted 
Data, Formerly Restricted Data or other 
classified information. 

8 9-50.704-2 Safety and health. 

(a) The clause set forth herein shall 
be included in all contracts and sub¬ 
contracts for, and be made applicable 
to, work to be performed at a govern¬ 
ment-owned or leased facility where 
DOE has elected to assert its statutory 
authority to establish and enforce oc¬ 
cupational safety and health stan¬ 
dards applicable to the working condi¬ 
tions of contractor and subcontractor 
employees, and to the protection of 
the public health and safety. 

Safety and Health 

The contractor shall take all reasonable 
precautions in the performance of the. work 
under this contract to protect the safety 
and health of employees and of members of 
the public and shall comply with all applica¬ 
ble safety and health regulations and re¬ 
quirements (including reporting require¬ 
ments) of DOE. The contractor shall submit 
a management program and implementa¬ 
tion plan to the contracting officer for 
review and approval within 30 days after 
the date of award of this contract. In the 
event that the contractor fails to comply 
with said regulations or requirements of 
DOE. the contracting officer may, without 
prejudice to any other legal or contractual 
rights of DOE, issue an order stopping all or 
any part of the work; thereafter a start 
order for resumption of the work may be 
Issued at the discretion of the contracting 
officer. The contractor shall make no claim 
for an extension of time or for compensa¬ 
tion or damages by reason of or in connec¬ 
tion with such work stoppage. 

(b) The clause set forth herein shall 
be included in those contracts or sub¬ 
contracts for, and be made applicable 
to, work to be performed at a facility 
where DOE does not elect to assert its 
statutory authority to enforce occupa¬ 
tional safety and health standards ap¬ 
plicable to the working conditions of 
contractor and subcontractor employ¬ 
ees, but does not need to enforce ra¬ 
diological safety and health standards 
pursuant to provisions of the contract 
or subcontract rather than by reliance 
upon Nuclear Regulatory Commission 
licensing requirements (including 
agreements with states under section 
274 of the Atomic Energy Act). 

Radiation Protection and Nuclear 
Criticality 

The contractor shall take all reasonable 
precautions in the performance of work 
under this contract to protect the safety 
and health of employees and of members of 
the public against the hazards of ionizing 
radiation and radioactive materials and 
shall comply with all applicable radiation 
protection and nuclear criticality safety 
standards and requirements (Including re¬ 
porting requirements) of DOE. In the event 
that the contractor fails to comply with said 
standards and requirements of DOE. the 


contracting officer may, without prejudice 
to any other legal or contractual rights of 
DOE, issue an order stopping all or any pan 
of the work; thereafter a start order for re¬ 
sumption of the work may be issued at the 
discretion of the contracting officer. The 
contractor shall make no claim for an exten¬ 
sion of time or for compensation or damages 
by reason of or in connection with such 
work stoppage. 

§9-50.704-3 Buy American Act (construe, 
tion). 

CP FF construction contracts use the 
following clause: 

(a) In acquiring construction materials, 
the Buy American Act (41 U.S.C. 10 a-d) 
provides that the Government give prefer¬ 
ence to domestic construction material. For 
the purpose of this clause: 

(1) “Construction*’ means construction, al¬ 
teration, or repair of any public building or 
public work; 

(2) “Components” means those articles, 
materials and supplies, which are directly 
incorporated in the construction material; 

(3) “Construction material” means those 
articles, materials, and supplies, which are 
brought to the construction site for incor¬ 
poration in the building or work; and 

(4) A “domestic construction inaterial M 
means (A) an unmanufactured construction 
material which has been mined or produced 
in the United States; or (B) a manufactured 
construction material which has been manu¬ 
factured in the United States if the cost of 
its components which are mined, produced, 
or manufactured in the United States ex¬ 
ceeds 50 percent of the cost of all its compo¬ 
nents. For the purposes of this (a)(4)(B), 
components of foreign origin of the same 
type or kind as the products referred to in 
(b)(2) or (3) of this clause shall be treated as 
components mined, produced, or manufac¬ 
tured in the United States. 

(b) The contractor agrees that there will 
be used under this contract (by the* contrac¬ 
tor. subcontractor, materialmen, and suppli¬ 
ers) only domestic construction materials, 
except construction materials: 

(1) Which are for use outside the United 
States; 

(2) Which the Government determines are 
not mined, produced, or manufactured in 
the United States in sufficient and reason¬ 
ably available commercial quantities and of 
a satisfactory quality; 

(3) As to which the head of the agency de¬ 
termines the domestic preference to be in¬ 
consistent with the public interest; or 

(4) As to which the head of the agency de¬ 
termines the cost to the Government to be 
unreasonable. 

The foregoing requirements are adminis¬ 
tered in accordance with Executive Order 
No. 10582, dated December 17. 1954. 

§9-50.704-4 Classification. 

In the performance of the work 
under this contract, the contractor 
shall assign classifications to all docu¬ 
ments. material, and equipment origi¬ 
nated or generated by the contractor 
In accordance with classification guid¬ 
ance furnished to the contractor by 
DOE. Every subcontract and purchase 
order issued hereunder involving tne 
origination or generation of classified 
documents, material, or equipment, 
shall include a provision to the effect 
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that In the performance of such sub¬ 
contract or purchase order the subcon¬ 
tractor or supplier shall assign classif i- 
cations to all such documents, materi¬ 
al, and equipment in accordance with 
classification guidance furnished to 
such subcontractor or supplier by the 
contractor 

Note A.-This clause is required in all con¬ 
tracts involving classified Information. 

§ 9 - 50 . 704-5 Disclosure of information. 

(a) It is mutually expected that the 
activities under this contract will not 
involve Restricted Data or other classi¬ 
fied information or material. It is un¬ 
derstood, however, that if in the opin¬ 
ion of either party this expectation 
changes prior to the expiration or ter¬ 
mination of all activities under this 
contract, said party shall notify the 
other party accordingly in writing 
without delay. In any event, the con¬ 
tractor shall classify, safeguard, and 
otherwise act with respect to all Re¬ 
stricted Data and other classified in¬ 
formation and material, in accordance 
with applicable law and the require¬ 
ments of DOE and shall promptly 
inform DOE in writing if and when 
Restricted Data or other classified in¬ 
formation or material becomes in¬ 
volved. If and when Restricted Data or 
other classified information or materi¬ 
al becomes involved, or in the mutual 
judgment of the parties it appears 
likely that Restricted Data or other 
classified information or material may 
become involved, the contractor shall 
have the right to terminate perfor¬ 
mance of the work under this contract 
and in such event the provisions of 
this contract respecting termination 
for the convenience of the Govern¬ 
ment shall apply. 

(b) The contractor shall not permit 
any individual to have access to Re¬ 
stricted Data, or other classified infor¬ 
mation, except in accordance with the 
Atomic Energy Act of 1954, as amend¬ 
ed, and DOE’s regulations or require¬ 
ments. 

(c) The term “Restricted Data” as 
used in this article means all data con- 

the design, manufacture, or 
utilization of atomic weapons, the pro¬ 
duction of special nuclear materia] or 
the use of special nuclear material in 
the production of energy, but shall not 
include data declassified or removed 
from the Restricted Data category 
Pursuant to section 142 of the Atomic 
Energy Act of 1954, as amended. 

Note A—This clause should be used in 
Place of the clauses entitled “Security", § 9- 
w.704-1. and Classification", §9-50.704-4. 
, contracts with educational institutions 
ior offsite research that are not likely to 
Produce Restricted Data or classified Infor¬ 
mation. 

§9-50. <04-6 Nuclear hazards indemnity. 

t , ( . a) This article is incorporated into 
1115 contract pursuant to the author¬ 


ity contained in subsection 170(d) of 
the Atomic Energy Act of 1954, as 
amended (hereinafter called the Act). 

(1) The definitions set out in the Act 
shall apply to this article. 

(2) The term "contract location” 
means any DOE facility, installation, 
or site at which contractual activity 
under this contract is being carried on, 
and any contractor-owned or -con¬ 
trolled facility, installation, or site at 
which the contractor is engaged in the 
performance of contractual activity 
under this contract. 

(3) The term “extraordinary nuclear 
occurrence” means an event which 
DOE has determined to be an extraor¬ 
dinary nuclear occurrence as defined 
in the Act. A determination of wheth¬ 
er or not there has been an extraordi¬ 
nary nuclear occurrence will be made 
in accordance with the procedures in 
Subpart E of 10 CFR 840. 

(b) Except as hereafter permitted or 
required in writing by DOE, the con¬ 
tractor will not be required to provide 
or maintain, and will not provide or 
maintain at Government expense, any 
form of financial protection to cover 
public liability. DOE may at any time 
require in writing that the contractor 
provide and maintain financial protec¬ 
tion of such a type and in such 
amount as DOE shall determine to be 
appropriate to cover public liability 
arising out of or in connection with 
the contractual activity, provided that 
the costs of such financial protection 
will be reimbursed to the contractor 
by DOE. 

(c) (1) To the extent that the con¬ 
tractor and other persons indemnified 
are not compensated by any financial 
protection permitted or required by 
DOE or the Nuclear Regulatory Com¬ 
mission (NRC), DOE will idemnify the 
contractor, and other persons indem¬ 
nified, against (i) claims for public li¬ 
ability as described in subparagraph 
(2) of this paragraph (c); and (ii) the 
reasonable costs of investigating and 
settling claims, and defending suits for 
damage for such public liability, pro¬ 
vided that DOE’s liability, excluding 
such reasonable costs, under all in¬ 
demnity agreements entered into by 
DOE under section 170 of the Act, In¬ 
cluding this contract, shall not exceed 
$500 million in the aggregate for each 
nuclear incident occurring within the 
United States or $100 million in the 
aggregate for each nuclear incident oc¬ 
curring outside the United States, irre¬ 
spective of the number of persons in¬ 
demnified in connection with this con¬ 
tract. 

(2) The public liability referred to in 
paragraph (c)(1) of this section is 
public liability which (i) arises out of 
or in connection with the contractual 
activity; and (ii) arises out of or results 
from; 

(A) A nuclear incident which takes 
place at a contract location; 


(B) A nuclear incident which takes 
place at any other location and arises 
out of or in the course of the perfor¬ 
mance of contractual activity under 
this contract by the Contractor’s em¬ 
ployees, individual consultants, bor¬ 
rowed personnel or other persons for 
the consequences of whose acts or 
omissions the Contractor is liable, pro¬ 
vided that such incident is not covered 
by any other indemnity agreement en¬ 
tered into by DOE or the NRC pursu¬ 
ant to section 170 of the Act; or 

(C) A nuclear Incident which arises 
out of or in the course of transporta¬ 
tion of source, special nuclear, or by¬ 
product materials to or from a con¬ 
tract location; provided such incident 
is not covered by any Indemnity agree¬ 
ment entered into by DOE with the 
transporting carrier, or with a carrier’s 
organization acting for the transport¬ 
ing carrier, or with a licensee of NRC, 
pursuant to Section 170 of the Act; or 

(D) A nuclear incident which in¬ 
volves items (such as equipment, mate¬ 
rial. facilities, or design or other data) 
produced or delivered under this con¬ 
tract, provided such incident is not 
covered by any other indemnity agree¬ 
ment entered into by DOE or NRC 
pursuant to Section 170 of the Act. 

(d) In the event of an extraordinary 
nuclear occurrence which: 

(1) Arises out of or results from or 
occurs in the course of the construc¬ 
tion, possession, or operation of a pro¬ 
duction or utilization facility or 

(2) Arises out of or results from or 
occurs in the course of transportation 
of source material, byproduct materi¬ 
al, or special nuclear material to or 
from a production or utilization facili¬ 
ty, or 

(3) During the course of the contract 
activity arises out of or results from 
the possession, operation, or use by 
the contractor or a subcontractor of a 
device utilizing special nuclear materi¬ 
al or byproduct material, DOE, and 
the contractor on behalf of itself and 
other persons indemnified, insofar as 
their interests appear, each agree to 
waive; 

(A) Any issue or defense as to the 
conduct of the claimant or fault of 
persons indemnified, including, but 
not limited to; 

(1) Negligence; 

( 2 ) contributory negligence; 

( 3 ) assumption of the risk; 

( 4 ) unforeseeable intervening causes, 
whether involving the conduct of a 
third person or an act of God. 

As used herein, “conduct of the claim¬ 
ant” includes conduct of persons 
through whom the claimant derives 
his cause of action; 

(B) Any issue or defense as to chari¬ 
table or governmental immunity; 

(C) Any issue or defense based on 
any statute of limitations if suit is in¬ 
stituted within 3 years from the date 
on which the claimant first knew, or 
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reasonably could have known, of his 
Injury or damage and the cause there¬ 
of, but In no event more than 10 years 
after the date of the nuclear Incident. 
The walven of any such issue or de¬ 
fense shall be effective regardless of 
whether such issue of defense may 
otherwise be deemed jurisdictional or 
relating to an element in the cause of 
action. The waiver shall be judicially 
enforceable in accordance with their 
terms by the claimant against the 
person indemnified. 

(e) The waivers set forth in para¬ 
graph (d) of this article: 

Cl) Shall not preclude a defense 
based upon a failure to take reason¬ 
able steps to mitigate damages; 

(2) Shall not apply to injury or 
damage to a claimant or to a claim¬ 
ant's property which is intentionally 
sustained by the claimant or which re¬ 
sults from a nuclear incident inten¬ 
tionally and wrongfully caused by the 
claimant; 

(3) Shah not apply to injury to a 
claimant who is employed at the site 
of and in connection with the activity 
where the extraordinary nuclear oc¬ 
currence takes place if benefits there¬ 
for are either payable or required to 
be provided under any workmen's 
compensation or occupational disease 
law; 

(4) Shall not apply to any claim for 
punitive or exemplary damages, pro¬ 
vided, with respect to any claim for 
wrongful death under any State law 
which provides for damages only puni¬ 
tive in nature, this exclusion does not 
apply to the extent that the claimant 
has sustained actual damages, mea¬ 
sured by the pecuniary injuries result¬ 
ing from such death but not to exceed 
the maximum amount otherwise re¬ 
coverable under such law; 

(5) Shall not apply to any claim re¬ 
sulting from a nuclear incident occur¬ 
ring outside the United States; 

(6) Shall be effective only with re¬ 
spect to those obligations set forth in 
this agreement and in insurance poli¬ 
cies, contracts, or other proof of finan¬ 
cial protection; 

(7) Shall not apply to. or prejudice 
the prosecution or defense of any 
claim or portion of claim which is not 
within the protection afforded under 

(i) the limit of liability provisions 
under subsection 170e of the Atomic 
Energy Act of 1954, as amended, and 

(ii) the terms of this agreement and 
the terms of insurance policies, con¬ 
tracts, or other proof of financial pro¬ 
tection. 

(f) The contractor shall give immedi¬ 
ate written notice to DOE of any 
known action or claim filed or made 
against the Contractor or other person 
indemnified for public liability as de¬ 
fined in paragraph (2) of section (c). 
Except as otherwise directed by DOE, 
the contractor shall furnish promptly 
to DOE copies of all pertinent papers 


received by the contractor or filed 
with respect to such actions or claims. 
When DOE shall determine that the 
Government will probably be required 
to make indemnity payments under 
the provisions of section (c) above, 
DOE shall have the right to. and shall, 
collaborate with the contractor and 
any other person indemnified in the 
settlement or defense of any action or 
claim and shall have the right (1) to 
require the prior approval of DOE for 
the payment of any claim that DOE 
may be required to indemnify hereun¬ 
der, and (2) to appear through the At¬ 
torney General on behalf of the con¬ 
tractor or other person indemnified in 
any action brought upon any claim 
that DOE may be required to indemni¬ 
fy hereunder, take charge of such 
action, and settle or defend any such 
action. If the settlement or defense of 
any such action or claim is undertaken 
by DOE, the contractor or other 
person indemnified shall furnish all 
reasonable assistance in effecting a 
settlement or asserting a defense. 

(g) The indemnity provided by this 
article shall not apply to public liabil¬ 
ity arising out of or in connection with 
any activity that is performed at a li¬ 
censed facility, and that is covered by 
a Nuclear Regulatory Commission in¬ 
demnity agreement authorized by Sec¬ 
tion 170 of the Act. 

(h) The obligations of DOE under 
this article shall not be affected by 
any failure on the part of the contrac¬ 
tor to fulfill its obligation under this 
contract, and shall be unaffected by 
the death, disability, or termination of 
existence of the contractor to fulfill 
its obligation under this contract. 

(i) The parties to this contract enter 
into this article upon the condition 
that this article may be amended at 
any time by the mutual written agree¬ 
ment of DOE and the contractor and 
that such amendment may, by its ex¬ 
press terms, provide that it will apply 
to any nuclear incidents which occur 
thereafter. 

(j) The provisions of this article 
shall not be limited in any way by. and 
shall be interpreted without reference 
to, any other article of this contract C, 

including Article -, Disputes]: 

Provided, however\ That the following 
provisions of this contract: Article 

-, Covenant Against Contingent 

Pees; Article -, Officials Not to 

Benefit; Article -, Assignment; 

and Article • • •, Examination of Re¬ 
cords; and any provisions later added 
to this contract which under applica¬ 
ble Federal law. Including statutes, ex¬ 
ecutive orders and regulations, are re¬ 
quired to be included in agreements of 
the type contained in this article, shall 
apply to this article. 

(k) [The following section will be in¬ 
cluded in those contracts containing 
indemnity agreements executed under 
the general contract authority of 
DOE.] 


To the extent that the Contractor is 
compensated by any financial protec¬ 
tion, or is idemnified pursuant to this 
article, or .is effectively relieved of 
public liability by an order or orders 
limiting same pursuant to section 170e 
of the Atomic Energy Act of 1954 as 
amended, the provisions of Article 

- (General Authority Indemnity) 

shall not apply. 

§9-50.704-7 Nuclear hazards indemnity- 
product liability. 

(a) This article is incorporated into 
this contract pursuant to the author¬ 
ity contained in section 170d of the 
Atomic Energy Act of 1954, as amend¬ 
ed (hereinafter called the Act). 

(1) The definitions set out in the Act 
shall apply to this article. 

(2) The term “product delivered 
under the contract" means any mate¬ 
rial; equipment; device; drawing; speci¬ 
fication or technical data made, pro¬ 
posed, or acquired by the contractor in 
the course of performance of the con¬ 
tract and delivered to DOE or to any 
other persons as directed or approved 
by DOE. 

(b) Except as hereafter permitted or 
required in writing by DOE, the con¬ 
tractor will not be required to provide 
or maintain, and will not provide or 
maintain at Government expense, any 
form of financial protection to cover 
public liability. DOE may at any time 
require in writing that the contractor 
provide and maintain financial protec¬ 
tion of such a type and in such 
amount as DOE shall determine to be 
appropriate to cover public liability 
against which the contractor is indem¬ 
nified hereunder: Provided , That the 
costs of such financial protection will 
be reimbursed to the contractor by 
DOE. 

(c) (1) To the extent that the con¬ 
tractor and other persons indemnified 
are not compensated by any financial 
protection permitted or require by 
DOE or NRC, DOE will indemnify the 
contractor, and other persons indem¬ 
nified, against (i) claims for public li¬ 
ability as described in subparagraph 
(2) of this paragraph (c); and (ii) the 
reasonable costs of investigating and 
settling claims, and defending suits for 
damages for such public liability, pro¬ 
vided that DOE's liability, excluding 
such reasonable costs, under all in¬ 
demnity agreements entered into by 
DOE under section 170 of the Act, in¬ 
cluding this contract, shall not exceed 
$500 million in the aggregate for each 
nuclear incident occurring within the 
United States or $100 million in the 
aggregate for each nuclear incident oc¬ 
curring outside the United States, irre¬ 
spective of the number of persons in¬ 
demnified in connection with this con¬ 
tract. 

(2) The public liability referred to in 
subparagraph (1) of this section is 
public liability which (i) arises out of 
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or in connection with the contractual 
activity; and (ii) arises out of or results 
from a product delivered under the 
contract; but does not include liability 
for a nuclear incident which is covered 
by any other indemnity agreement en¬ 
tered into by DOE or NRC pursuant 
to Section 170 of the Act. 

(d) The Contractor shall give imme¬ 
diate written notice to DOE of any 
known action or claim filed or made 
against the contractor or other person 
indemnified for public liability as de¬ 
fined in paragraph (2) of section (c). 
Except as otherwise directed by DOE, 
the contractor shall furnish promptly 
to DOE copies of all pertinent papers 
received by the contractor or filed 
with respect to such actions of claims. 
When DOE shall determine that the 
Government will probably be required 
to make indemnity payments under 
the provisions of section (c) above, 
DOE shall have the right to. and shall 
collaborate with the contractor and 
any other person indemnified in the 
settlement or defense of any action or 
claim and shall have the right (1) to 
require the prior approval of DOE for 
the payment of any claim that DOE 
may be required to indemnify hereun¬ 
der, and (2) to appear through the At¬ 
torney General on behalf of the con¬ 
tractor or other person indemnified in 
any action brought upon any claim 
that DOE may be required to indemni¬ 
fy hereunder, take charge of such 
action, and settle or defend any such 


action. If the settlement or defense of 
any such action or claim is undertaken 
by DOE. the contractor or other 
person indemnified shall furnish all 
reasonable assistance in effecting a 
settlement or asserting a defense. 

(e) The obligations of DOE under 
this article shall not be affected by 
any failure on the part of the contrac¬ 
tor to fulfill its obligation under this 
contract, and shall be unaffected by 
the death, disability or termination of 
existence of the contractor or by the 
completion, termination, or expiration 
of this contract. 

<f) The parties to this contract enter 
into this article upon the condition 
that this article may be amended at 
any time by the mutual written agree¬ 
ment of DOE and the contractor and 
that such amendment may, by its ex¬ 
press terms, provide that it will apply 
to any nuclear incidents which occur 
thereafter. 

(?) The provisions of this article 
shall not be limited in any way by, and 
nail be interpreted without reference 
w, any other article of this contract [, 

deluding Article -, Disputes]: 

provided, however, That the following 
Provisions of this contract: Article 
. Covenant Against Contingent 

^’Article -, Officials Not to 

Article -» Assignment; 

lc e -• Examination of Re- 

WOS, and any provisions later added 


to this contract which, under applica¬ 
ble Federal law, including statutes, ex¬ 
ecutive orders, and regulations, are re¬ 
quired to be included in agreements of 
this type contained in this article, 
shall apply to this article. 

(h) [The following section will be in¬ 
cluded in those contracts containing 
indemnity agreements executed under 
the general contract authority of 
DOE.] 

To the extent that the contractor is 
compensated by any financial protec¬ 
tion, or is indemnified pursuant to this 
article, or is effectively relieved of 
public liability by an order or orders 
limiting same pursuant to section 170e 
of the Atomic Energy Act of 1954, as 
amended, the provisions of Article 

- (General Authority Indemnity) 

shall not apply. 

§9-50.704-8 Indemnity assurance to ar¬ 
chitect-engineer or supplier prior to 
operation of a production or utilization 
facility. 

(a) (1) The definitions set out in the 
Atomic Energy Act of 1954, as amend¬ 
ed (hereinafter called the Act), shall 
apply to this article. 

(2) The services or supplies fur¬ 
nished under this agreement are in¬ 
tended to be used in connection with 
the contruction and/or operation of a 
production or utilization facility. 

(3) DOE will use its best efforts to 
include in any contract for the oper¬ 
ation of such facility, an agreement 
based on the then current approved 
form of indemnity agreement under 
section 170d of the Atomic Energy Act 
of 1954, as amended, whereby DOE 
will indemnify all persons indemnified, 
including the contractor, against 
public liability for nuclear incidents 
arising out of or in connection with 
contractual activities under the con¬ 
tract for the operation of said facility, 
in accordance with the authority pro¬ 
vided in subsection 170d of the Act. 

(4) (i) DOE will enter into an indem¬ 
nity agreement, in accordance with 
the authority provided in subsection 
170d of the Act, with the contractor, 
without further consideration from 
the contractor, at any time when all of 
the following circumstances are pre¬ 
sent: 

(A) The services or supplies fur¬ 
nished under this contract are being 
used in connection with any activity or 
situation which involves a risk of sub¬ 
stantial nuclear incident: and 

(B) There is not in effect an indem¬ 
nity agreement as described in subpar¬ 
agraph (3) of this clause, and 

(C) DOE’s authority to enter into 
agreements of indemnification under 
section 170(d) of the Act has not ex¬ 
pired or been so amended as to deprive 
DOE of authority to enter into such 
an agreement. 

(b) In that agreement DOE will in¬ 
demnify the contractor and other per¬ 


sons indemnified against public liabil¬ 
ity arising out of or in connection with 
the contractual activity of this con¬ 
tract. 

(c) Such agreement will be based on 
the then current approved form of sec¬ 
tion 170d indemnity agreement used in 
contracts between DOE and its con¬ 
tractors, and shall further include an 
obligation to indemnify the contrac¬ 
tor, and persons indemnified out of or 
resulting from nuclear incidents for 
such public liability arising occurring 
between the time when the services or 
supplies furnished under this contract 
are first used in connection with any 
activity or situation which involves 
risk of a substantial nuclear incident 
and the time when such agreement is 
executed. 

(d) The indemnity provided by DOE 
under all indemnity agreements en¬ 
tered into by DOE under section 170 
of the Act, including this agreement, 
shall not exceed $500 million in the 
aggregate for each nuclear incident, 
without regard to the number of per¬ 
sons indemnified, excluding the rea¬ 
sonable costs of investigating and set¬ 
tling claims and defending suits for 
damages: Provided, however. That 
with respect to incidents occurring 
outside the United States such aggre¬ 
gate indemnity shall not exceed $100 
million, including such reasonable 
costs. 


§ 9-50.704-9 Accounts, records, and in¬ 
spection. 

(a) Accounts. The contractor shall 
maintain a separate and distinct set of 
accounts, records, documents, and 
other evidence showing and support¬ 
ing all allowable costs incurred, rev¬ 
enues or other applicable credits, 
fixed-fee accruals, and the receipt, use, 
and dispostion of all Government 
property coming into the possession of 
the contractor under this contract. 
The system of accounts employed by 
the contractor shall be satisfactory to 
DOE and in accordance with generally 
accepted accounting principles consis¬ 
tently applied. 

Note A— If the contract includes the 
clause for ’'price reduction for defective cost 
or pricing data” required by FPR 1-3.814-1. 
paragraph (a) above should be modified by 
adding the words "or anticipated to be in¬ 
curred" after the words "allowable cost in¬ 
curred." 

(b) Inspection and audit of accounts 
and records. All books of account and 
records relating to this contract shall 
be subject to inspection and audit by 
DOE at all reasonable times, before 
and during the period of retention 
provided for in (d) below and the con¬ 
tractor shall afford DOE proper facili¬ 
ties for such inspection and audit. 

(c) Audit of subcontractors’ records. 
The contractor also agrees, with re¬ 
spect to any subcontracts (including 
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lump-sum or unit-price subcontracts or 
purchase orders) where, under the 
terms of the subcontract, cost incurred 
are a factor in determining the 
amount payable to the subcontractor 
of any tier, to conduct an audit of the 
costs of the subcontractor in a manner 
satisfactory to DOE or to have the 
audit conducted by the next higher 
tier subcontractor in a manner satis¬ 
factory to the contractor and DOE 
expect when DOE elects to waive such 
audit or approves other arrangements 
for the conduct of the audit. 

(d) Disposition of records. Except as 
agreed upon by the Government and 
the contractor, all financial and cost 
reports, books of account and support¬ 
ing documents, and other data evi¬ 
dencing costs allowable and revenues 
and other applicable credits under this 
contract, shall be the property of the 
Government, and shall be delivered to 
the Government or otherwise disposed 
of by the contractor either as the con¬ 
tracting officer may from time to time 
direct during the progress of the work 
or, in any event, as the contracting of¬ 
ficer shall direct upon completion or 
termination of this contract and final 
audit of accounts hereunder. Except 
as provided in this contract, all other 
records in the possession of the con¬ 
tractor relating to this contract shall 
be preserved by the contractor for a 
period of three years after final pay¬ 
ment under this contract or otherwise 
disposed of in such manner as may be 
agreed upon by the Government and 
the contractor. 

(e) Reports. The contractor shall 
furnish such progress reports and 
schedules, financial and cost reports, 
and other reports concerning the work 
under this contract as the contracting 
officer may from time to time require. 

(f) Inspections. The DOE shall have 
the right to inspect the work and ac¬ 
tivities of the contractor under this 
contract at such time and in such 
manner as it shall deem appropriate. 

(g) Subcontracts. The contractor 
further agrees to require the inclusion 
of provisions similar to those in para¬ 
graphs (a) through this paragraph (g) 
of this clause in all subcontracts (in¬ 
cluding lump-sum or unit-price sub¬ 
contracts or purchase orders) of any 
tier entered into hereunder where, 
under the terms of the subcontract, 
costs incurred are a factor in deter¬ 
mining the amount payable to the sub¬ 
contractor. 

Note.— If the prime contract contains a 
"defective cost or pricing data" clause, this 
paragraph (g) shall be modified by adding 
the following: 

The contractor further agrees to include 
an audit clause, the substance of which is 
the "audit" clause in PPR 1-3.814-2, in each 
subcontract which does not include provi¬ 
sions similar to those in paragraphs (a) 
through this paragraph <g) of this clause 
but which contains a "defective cost or pric¬ 
ing data" clause. 


(h) Internal audit. The contractor 
agrees to conduct an internal audit 
and examination satisfactory to DOE 
of the records, operations, expenses, 
and the transactions with respect to 
costs claimed to be allowable under 
this contract annually and at such 
other times as may be mutually agreed 
upon. The results of such audit, incud- 
ing the working papers, shall be sub¬ 
mitted or made available to the con¬ 
tracting officer. 

Note.— This provision shall be Included in 
(a) all cost-type contracts (or subcontracts) 
involving an estimated cost exceeding $5 
million and expected to run more than 2 
years, and (b) any other cost-type contract 
(or subcontract) where deemed advisable by 
the head of the procuring activity and when 
the contractor (or subcontractor) already 
has an established internal audit organiza¬ 
tion. 

§ 9-50.704-10 Alterations and additions. 

The following alterations in or addi¬ 
tions to the provisions of this form of 
contract were made prior to execution 
of the contract by the parties. 

§9-50.704-11 Changes. 

(a) Changes and adjustment of fee. 
The Contracting officer may at any 
time and without notice to the sure¬ 
ties. if any. issue written directions 
within the general scope of this con¬ 
tract requiring additional work or di¬ 
recting the omission of or variation in 
work covered by this contract. If any 
such direction results in a material 
change in the amount or character of 
the work described in the clause enti¬ 
tled “Statement of work,” an equitable 
adjustment of the fixed fee shall be 
made in accordance with the agree¬ 
ment of the parties and the contract 
shall be modified in writing according¬ 
ly. Any claim by the contractor for an 
adjustment under this clause must be 
asserted in writing within 30 days 
from the date of receipt by the con¬ 
tractor of the notification of change: 
Provided, however , That the Contract¬ 
ing officer, if he decides that the facts 
justify such action, may receive and 
act upon any such claim asserted at 
any time prior to final payment under 
this contract. A failure to agree on an 
equitable adjustment under this clause 
shall be deemed to be a dispute within 
the meaning of the clause entitled 
“Disputes.” 

(b) Work to continue. Nothing con¬ 
tained in this clause shall excuse the 
contractor from proceeding with the 
prosecution of the work in accordance 
with the requirements of any direction 
hereunder. 

§ 9-50.704-12 Contractor’s organization. 

(a) Organization chart As promptly 
as possible after the execution of this 
contract, the contractor shall furnish 
to the Contracting Officer a chart 
showing the names, duties, and organi¬ 


zation key personnel to be employed 
in connection with the work, and shall 
furnish from time to time suppiemen- 
tary information reflecting changes 
therein. 

(b) Supervising representative o/ 
contractor. Unless otherwise directed 
by the Contracting Officer, a compe¬ 
tent full-time resident supervising rep¬ 
resentative of the contractor satisfac¬ 
tory to the Contracting Officer shall 
be in charge of the work at the site at 
all times. 

(c) Control of employees. The con¬ 
tractor shall be responsible for main¬ 
taining satisfactory standards of em¬ 
ployee competency, conduct, and in¬ 
tegrity and shall be responsible for 
taking such disciplinary action with 
respect to his employees as may be 
necessary. In the event the contractor 
fails to remove any employee from the 
contract work whom DOE deems in¬ 
competent, careless, or insubordinate, 
or whose continued employment on 
the work is deemed by DOE to be con¬ 
trary to the public interest, the Gov¬ 
ernment reserves the right to require 
the contractor to remove the employ¬ 
ee. 

Note.— In contracts Identified In 59- 
50.1213-2(b). the following paragraph shall 
be substituted for (c) above: 

(c) The contractor shall be responsi¬ 
ble for maintaining satisfactory stan¬ 
dards of employee competency, con¬ 
duct, and integrity and shall be re¬ 
sponsible for taking such disciplinary 
action with respect to his employees as 
may be necessary. The contractor 
shall establish such standards and pro¬ 
cedures as are necessary to implement 
effectively the provisions set forth in 
§ 9-50.12, and such standards and pro¬ 
cedures shall be subject to the approv¬ 
al of the Contracting Officer. 

§9-50.704-13 Allowable costa and fixed 
fee (CPFF operating and construction 
contracts). 

(a) Compensation for contractor's 
services. Payment for the allowable 
cost as hereinafter defined, and of the 
fixed fee, if any, as hereinafter pro¬ 
vided, shall constitute full and com¬ 
plete compensation for the perfor¬ 
mance of the work under this con¬ 
tract. 

(b) Fixed-fee. The fixed fee payable 
to the contractor for the performance 
of the work under this contract is 

$-. There shall be no adjustment 

in the amount of the contractors 
fixed fee by reason of differences be¬ 
tween any estimate of cost for perfor¬ 
mance of the work under this contract 
and the actual cost for performance of 
that work. Note: This provision may 
be appropriately changed to cover sit¬ 
uations where the fee is for a period oi 
time or different fees are allowed for 
various phases of the work. 

(c) Allowable cost The allowable 
cost of performing the work under this 
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contract shall be the costs and ex¬ 
penses that are actually incurred by 
the contractor in the performance of 
the contract work in accordance with 
its terras, that are necessary or inci¬ 
dent thereto, and are determined to be 
allowable pursuant to this paragraph 
(c). The determination of the allowabi¬ 
lity of cost hereunder shall be based 
on: (1> Reasonableness, including the 
exercise of prudent business judgment, 

(2) consistent application of generally 
accepted accounting principles and 
practices that result in equitable 
charges to the contract work, and (3) 
recognition of all exclusions and limi¬ 
tations set forth in this clause or else¬ 
where in this contract as to types or 
amounts of items of cost. Allowable 
cost shall not include cost of any item 
described as unallowable in paragraph 
(e) of this clause except as indicated 
therein. Failure to mention an item of 
cost specifically in paragraph (d) or 
paragraph (e) shall not imply either 
that it is allowable or that it is un¬ 
allowable. 

(d) Examples of items of allowable 
cost. Subject to the other provisions of 
this clause, the following examples of 
items of cost of work done under this 
contract shall be allowable to the 
extent indicated: 

(1) Bonds and insurance, including 
self-insurance, as provided in the 
clause entitled “Required bonds and 
Insurance—exclusive of Government 

property.*' 

(2) Communication costs, including 
telephone services, local and long-dis¬ 
tance calls, telegrams, cablegrams, ra¬ 
diograms, postage, and similar items. 

(3) Consulting services (including 
legal and accounting), and related ex¬ 
penses. as approved by the Contract¬ 
ing Officer, except as made unallowa¬ 
ble by paragraph (e)<26). 

(4) Litigation expenses, including 
reasonable counsel fees, incurred in ac¬ 
cordance with the clause of this con¬ 
tract entitled “Litigation and claims.” 

(5) Losses and expenses (including 
settlements made with the consent of 
the Contracting Officer) sustained by 
the contractor in the performance of 
this contract and certified in writing 
by the Contracting Officer to be just 
and reasonable, except the losses and 
expenses expressly made unallowable 
[inder other provisions of this con¬ 
tract. 

(6) Materials, supplies, and equip¬ 
ment, including freight transporta¬ 
tion. material handling, inspection, 
storage, salvage, and other usual ex¬ 
penses incident to the procurement, 
ose and disposition thereof, subject to 
approvals required under other provi¬ 
sions of this contract. 

W) Patents, purchased design, and 
royalty payments to the extent ex¬ 
pressly provided for under other provi¬ 
sions in this contract or as approved 
oy the Contracting Officer, and prep¬ 


aration of invention disclosures, re¬ 
ports and related documents, and 
searching the art to the extent neces¬ 
sary to make such invention disclo¬ 
sures in accordance with the Patent 
clause of this contract. 

(8) Personnel costs and related ex¬ 
penses incurred in accordance with 
Appendix A, or amendments thereto, 
such as: 

(i) Salaries and wages: bonuses and 
incentive compensation; overtime, 
shift differential, holiday, and other 
premium pay for time worked; non¬ 
work time, including vacations, holi¬ 
days, sick, funeral, military, jury wit¬ 
ness, and voting leave; salaries and 
wages to employees in their capacity 
as union stewards and committeemen 
for time spent in handling grievances, 
or serving on labor management (con¬ 
tractor) committees: Provided, howev¬ 
er, That the Contracting Officer's ap¬ 
proval is required in each instance of 
total compensation to an individual 

employee at an annual rate of $- 1 

or more, when it is proposed that a 
total of 50 percent or more of such 
compensation be reimbursed under 
DOE cost-type contracts. Total com¬ 
pensation, as used here, included only 
the employee's base salary and bonus 
and incentive compensation payments. 

(ii) Legally required contributions to 
old-age and survivors’ insurance, un¬ 
employment compensation plans, and 
workmen’s compensation plans, 
(whether or not covered by insurance); 
voluntary or agreed-upon plans pro¬ 
viding benefits for retirement, separa¬ 
tion, life insurance, hospitalization, 
medical-surgical and unemployment 
(whether or not such plans are cov¬ 
ered by insurance); 

(iii) Travel (except foreign travel), 
which requires specific approval by 
the Contracting Officer on a case-by- 
case basis); incidental subsistence and 
other allowances of contractor em¬ 
ployees, in connection with perfor¬ 
mance of work under this contract (in¬ 
cluding new employees reporting for 
work and transfer of employees, the 
transfer of their household goods and 
effects and the travel and subsistence 
of their dependents); 

(iv) Employee relations, welfare, 
morale, etc., programs including incen¬ 
tive or suggestion awards, employee 
counseling services, health or first-aid 
clinics, and house or employee publica¬ 
tions; 

(v) Personnel training (except spe¬ 
cial education and training courses 
and research assignments calling for 
attendance at educational institutions 
which require specific approval by the 


‘The specific dollar amount to be inserted 
here is subject to determination by the Con¬ 
tracting Officer, taking into account the 
cost principles and procedures set forth in 
Part 8-15, with specific reference to 9- 
15.501014(d). In no event should the dollar 
amount be more than $35,000. 


Contracting Officer on a case-by-case 
basis); including apprenticeship train¬ 
ing programs designed to improve effi¬ 
ciency and productivity of contract op¬ 
erations. to develop needed skills, and 
to develop scientific and technical per¬ 
sonnel in specialized fields required in 
the contract work; 

(vi) Recruitment of personnel (in¬ 
cluding help-wanted advertisement), 
including services of employment 
agencies at fates not in excess of stan¬ 
dard commercial rates, employment 
office, travel of prospective employees 
at the request of the contractor for 
employment interviews; and 

(vi!) Net cost of operating plantsite 
cafeteria, dining rooms, and canteens 
attributable to the performance of the 
contract. 

Appendix A may be modified from 
time to time, in writing, without ex¬ 
ecution of an amendment to this con¬ 
tract, for the purposes of effecting any 
changes in or additions to Appendix A 
as may be agreed upon by the parties. 

Note.— In appropriate circumstances, the 
lead sentence in subparagraph (8) may be 
changed to read as follows: Personnel costs 
and related expenses incurred in accordance 
with established policies, programs, and 
schedules, and any changes thereto during 
the contract term, applicable to the contrac¬ 
tor's private operations and consistently fol¬ 
lowed throughout his organization, as ap¬ 
proved by the Contracting Officer, such as: 

Also, delete last paragraph of text 
which refers to modifying Appendix A. 

(9) Repairs, maintenance, inspection, 
replacement and disposal of Govern¬ 
ment-owned property and the restora¬ 
tion or clean-up of site and facilities to 
the extent directed or approved by the 
Contracting Officer. 

(10) Subcontracts and purchase 
orders, including procurements from 
contractor-controlled sources, subject 
to approvals required by other provi¬ 
sions of this contract. 

(11) Subscriptions to trade, business, 
technical, and professional periodicals, 
as approved by the Contracting Offi¬ 
cer. 

(12) Taxes, fees, and charges levied 
by public agencies which the contrac¬ 
tor’s is required by law to pay, except 
those which are expressly made un¬ 
allowable under other provisions of 
this contract. 

(13) Utility services, including elec¬ 
tricity, gas, water, and sewerage. 

(14) Indemnification of the Pension 
Benefit Guaranty Corporation pursu¬ 
ant to the Employee Retirement 
Income Security Act of 1974, in accor¬ 
dance with § 9-15.205-6. 

The following additional example of 
items is for use in contracts for the op¬ 
eration of government-owned facili¬ 
ties. 

(15) Establishment and maintenance 
of bank accounts in connection with 
the work hereunder, including, but not 
limited to. service charges, the cost of 
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disbursing cash, necessary guards, fa¬ 
cilities and arrangements for cashing 
checks may be provided without ex¬ 
pense to the employees, subject to the 
approval of the Contracting Officer. 

The following additional examples 
of items are for use in construction 
contracts; 

(16) Camp operations, to the extent 
approved by the Contracting Officer. 

(17) Maintenance, inspection, repair, 
replacement, and transportation of 
construction plant and equipment to 
the extent not covered by rentals or 
insurance and as provided in rental 
agreements approved by the Contract¬ 
ing Officer or in Appendix B. 

(18) Rental for (i) construction plant 
and equipment rented by the contrac¬ 
tor from others at rates and under 
written agreements approved by the 
Contracting Officer, and (ii) construc¬ 
tion plant and equipment owned and 
furnished by the contractor under Ap¬ 
pendix B to this contract. 

(e) Examples of items of unallowable 
cost. The following examples of items 
of cost are unallowable under this con¬ 
tract to the extent indicated: 

(1) Advertising, except (i) help- 
wanted advertising, and (ii) other ad¬ 
vertising (such as costs of participa¬ 
tion in exhibits) approved by the Con¬ 
tracting Officer as clearly in further¬ 
ance of work performed under the 
contract. 

(2) Bad debts (including expenses of 
collection) and provisions for bad 
debts arising out of other business of 
the contractor. 

(3) Bidding expenses and costs of 
proposals. 

(4) Bonuses and similar compensa¬ 
tion under any other name, which (i) 
are not pursuant to an agreement be¬ 
tween the contractor and employee 
prior to the rendering of the services 
or an established plan consistently fol¬ 
lowed by the contractor, (ii) are in 
excess of those costs which are allowa¬ 
ble by the Internal Revenue Code and 
regulations thereunder, or (iii) provide 
total compensation to an employee in 
excess of reasonable compensation for 
the services rendered. 

(5) Central and branch office ex¬ 
penses of the contractor, except as 
specifically set forth in the contract. 

(6) Commissions, bonuses, and fees 
(under whatever name) in connection 
with obtaining or negotiating for a 
Government contract or a modifica¬ 
tion thereto, except when paid to bona 
fide employees or bona fide estab¬ 
lished selling organizations main¬ 
tained by the contractor for the pur¬ 
pose of obtaining Government busi¬ 
ness. 

(7) Contingency reserves, provisions 
for. 

(8) Contributions and donations. 

(9) Depreciation in excess of that 
calculated by application of methods 
approved for use by the Internal Rev¬ 


enue Service under the Internal Rev¬ 
enue Code of 1954, as amended, includ¬ 
ing the straight-line, declining balance 
(using a rate not exceeding twice the 
rate which would have been used had 
the depreciaiton been computed under 
the straight-line method), or sum-of- 
the-years digits method, on the basis 
of expected useful life, to the cost of 
acquisition of the related fixed assets 
less estimated salvage or residual value 
at the end of the expected useful life. 

(10) Dividend provisions or pay¬ 
ments and, in the case of sole propri¬ 
etors and partners, distributions of 
profit. 

(11) Entertainment costs, except the 
costs of such recreational activities for 
onsite employees as may be approved 
by the Contracting Officer or provided 
for elsewhere in this contract. 

(12) Pines and penalties, including 
assessed interest, resulting from viola¬ 
tions of, or failure of the contractor to 
comply with. Federal, State, or local 
laws or regulations, except when in¬ 
curred in accordance with the written 
approval of the Contracting Officer or 
as a result of compliance with the pro¬ 
visions of this contract. 

(13) Government-furnished proper¬ 
ty, except to the extent that cash pay¬ 
ment therefor is required pursuant to 
procedures of DOE applicable to 
transfers of such property to the con¬ 
tractor from others. 

(14) Insurance (including any provi¬ 

sion of a self-insurance reserve) on any 
person where the contractor under the 
insurance policy is the beneficiary, di¬ 
rectly or indirectly, and insurance 
against loss of or damage to Govern¬ 
ment property as defined in 
Clause-. 

(15) Interest, however represented 
(except interest incurred in compli¬ 
ance with the clause entitled “State 
and local taxes”), bond discounts and 
expenses, and costs of financing and 
refinancing operations. 

(16) Legal, accounting,, and consult¬ 
ing services and related costs incurred 
in connection with the preparation of 
prospectuses, preparation and issuance 
of stock, rights, organization or reor¬ 
ganization, prosecution or defense of 
antitrust suits, prosecution of claims 
against the United States, contesting 
actions or proposed actions of the 
United States, and prosecution or de¬ 
fense of patent infringement litiga¬ 
tion. 

(17) Losses (including litigation ex¬ 

penses, counsel fees, and settlements) 
on, or arising from the sale, exchange, 
or abandonment of capital assets, in¬ 
cluding investments; losses on other 
contracts, including the contractor's 
contributed portion under cost-sharing 
contracts: losses in connection with 
price reductions to and discount pur¬ 
chases by employees and others from 
any source; and losses where such 
losses or expenses- 


(i) Are compensated for by insurance 
or otherwise or which would have 
been compensated by insurance re¬ 
quired by law or by written direction 
of the Contracting Officer but which 
the contractor failed to procure or 
maintain through its own fault or neg¬ 
ligence; 

(ii) Result from willful misconduct 

or lack of good faith on the part of 
any of the contractor's directors, cor¬ 
porate officers, or a supervising repre¬ 
sentative of the contractor, as defined 
in Clause-of this contract. 

(iii) Represent liabilities to third 
persons for which the contractor has 
expressly accepted responsibility 
under other terms of this contract. 

(18) Maintenance, depreciation, and 
other costs incidental to the contrac¬ 
tor's idle or excess facilities (including 
machinery and equipment) other than 
reasonable standby facilities. 

Note.—M ay be omitted when no contrac¬ 
tor-owned equipment la being utilized in the 
performance of the contract. 

(19) Membership in trade, business, 
and professional organizations except 
as approved by the Contracting Offi¬ 
cer. 

(20) Precontract costs, except as ex¬ 
pressly made allowable under other 
provisions in this contract. 

(21) Research and development 
costs, unless specifically provided for 
elsewhere in this contract. 

(22) Selling costs, except to the 
extent they are determined to be rea¬ 
sonable and to be allocable to the con¬ 
tract. Allocability of selling costs to 
the contract will be determined in the 
light of reasonable benefit to the 
agency program arising from such ac¬ 
tivities as technical, consulting, dem¬ 
onstration. and other services per¬ 
formed for such purposes as applying 
or adapting the contractor's product 
for agency use. 

(23) Storage of records pertaining to 
this contract after completion of oper¬ 
ations under this contract, irrespective 
of contractual or statutory require¬ 
ment of the preservation of records. 

(24) Taxes, fees, and charges in con¬ 
nection with financing, refinancing, or 
refunding operations, including the 
listing of securities on exchanges, 
taxes which are paid contrary to the 
clause entitled “State and local taxes'’, 
taxes on net income and excess prof¬ 
its, special assessments on land which 
represent capital improvement and 
taxes on accumulated funding defi¬ 
ciencies of. or prohibited transactions 
involving, employee deferred compen¬ 
sation plans pursuant to Section 4971 
or Section 4975 of the Internal Rc v ‘ 
enue Code of 1954, as amended, re¬ 
spectively. 

(25) Travel expenses of the officers, 
proprietors, executives, administrative 
heads and other employees of the con¬ 
tractor's central office or branch 
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office organizations concerned with 
the general management, supervision 
and conduct of the contractor’s busi¬ 
ness as a whole, except to the extent 
that particular travel is in connection 
with the contract and approved by the 
Contracting Officer. 

(26) Salary or other compensation 
(and expenses related thereto) of any 
Individual employed under this con¬ 
tract as a consultant or in another 
comparable employment capacity who 
is an employee of another organiza¬ 
tion and concurrently performing 
work on a full-time annual basis for 
that organization under a cost-type 
contract with DOE except to the 
extent that cash payment therefor is 
required pursuant to the provisions of 
this contract or procedure of DOE ap¬ 
plicable to the borrowing of such an 
individual from another cost-type con¬ 
tractor. 

(27) First-class air travel in excess of 
the cost of less than first-class air ac¬ 
commodations, except when less than 
first-class accommodations are not rea¬ 
sonably available to meet necessary 
mission requirements, such as where 
less than first-class accommodations 
would: 

(i) Require circuitous routing, 

(ii) Require travel during unreason¬ 
able hours, 

(lii) Greatly increase the duration of 

the flight, 

(iv) Result in additional costs which 
would offset the transportation sav¬ 
ings. 

(v) Offer accommodations which are 
not reasonably adequate for the medi¬ 
cal needs of the traveler. 

(28) Special construction industry 
"funds" financed by employer contri¬ 
butions for such purposes as methods 
and materials research, public and in¬ 
dustry relations, market development, 
and disaster relief, except as specifical¬ 
ly provided elsewhere in this contract. 

(29) Late premium payment charges 
related to employee deferred compen¬ 
sation plan insurance, in accordance 
with §9-15.205-16. 

58-50.704-14 Allowable costa and fixed 
fee (supply contracts and research and 
development contracts with concerns 
other than educational institutions). 

(a) Compensation for contractor’s 
services. Payment for the allowable 
cost as hereinafter defined, and of the 
t n * e ~ tee. if any, as hereinafter pro¬ 
vided shall constitute full and com¬ 
plete compensation for the perfor- 

trac^ °* the W ° rk under con * 

* ee> The fixed fee payable 
the contractor for the performance 
t work under this contract is 
There shall be no adjustment in 
fpf 5 mount of the contractor’s fixed 
ftn ky r ea s°n 0 f differences between 
estimate of cost for performance 
the work under this contract and 


the actual cost for performance of 
that work. 

Note.—T his provision may appropriately 
be changed to cover situations where the fee 
is for a period of time, or different fees are 
allowed for various phases of the work. 

(c) Allowable cost. The allowable 
cost of performing the work under this 
contract shall be the costs and ex¬ 
penses that are actually Incurred by 
the contractor, are applicable and 
properly chargeable, either as directly 
incident or as allocable through appro¬ 
priate distribution or apportionment, 
to the performance of the contract 
work in accordance with its terms and 
are determined to be allowable pursu¬ 
ant to this paragraph (c). The determi¬ 
nation of the allowability of cost here¬ 
under shall be based on (1) Reason¬ 
ableness, including the exercise of pru¬ 
dent business judgment, (2) consistent 
application of generally accepted ac¬ 
counting principles and practices that 
result in equitable charges to the con 
tract work, and (3) recognition of all 
exclusions and limitations set forth in 
this clause or elsewhere in this con¬ 
tract as to types or amounts of items 
of cost. Allowable cost shall not in¬ 
clude cost of any item described as un¬ 
allowable in paragraph (e) of this 
clause, except as indicated therein. 
Failure to mention an item of cost spe¬ 
cifically in paragraph (d) or paragraph 
(e) shall not imply either that it is al¬ 
lowable or that it is unallowable. 

(d) Examples of items of allowable 
cost. Subject to the other provisions of 
this clause, the following examples of 
items of cost of work under this con¬ 
tract shall be allowable to the extent 
indicated: 

(1) Bonds and insurance (including 
self-insurance) as provided in the 
clause entitled "required bonds and in¬ 
surance-exclusive of Government 
property.’’ 

(2) Communication costs, including 
telephone services, local and long-dis¬ 
tance telephone calls, telegrams, cable¬ 
grams, radiograms, postage, and simi¬ 
lar items. 

(3) Consulting services (including 
legal and accounting) and related ex¬ 
penses, as approved by the Contract¬ 
ing Officer, except as made unallowa¬ 
ble by paragraph (e)(24). 

(4) Litigation expenses, including 
reasonable counsel fees, incurred in ac¬ 
cordance with the clause of this con¬ 
tract entitled "Litigation and claims.’’ 

(5) Losses and expenses (including 
settlements made with the consent of 
the Contracting Officer) sustained by 
the contractor in the performance of 
this contract and certified in writing 
by the Contracting Officer to be just 
and reasonable, except the losses and 
expenses expressly made unallowable 
under other provisions of this con¬ 
tract. 

(6) Materials and supplies (including 
those withdrawn from common stores 


costed in accordance with any general¬ 
ly recognized method that is consis¬ 
tently applied by the contractor and 
productive of equitable results). 

(7) Patents, purchased design, and 
royalty payments to the extent ex¬ 
pressly provided for under other provi¬ 
sions in this contract or as approved 
by the Contracting Officer; and prep¬ 
aration of invention disclosures, re¬ 
ports, and related documents, and 
searching the art to the extent neces¬ 
sary to make such invention disclo¬ 
sures in accordance with the Patent 
clause of this contract. 

(8) Personnel costs and related ex¬ 
penses incurred in accordance with 
Appendix A, or amendments thereto, 
such as: 

(i) Salaries and wages; bonuses and 
incentive compensation; overtime, 
shift differential, holiday, and other 
premium pay for time worked; non- 
work time including vacations, holi¬ 
days, sick, funeral, military, jury, wit¬ 
ness, and voting leave; salaries and 
wages to employees in their capacity 
as union stewards and committeemen 
for time spent in handling grievances, 
or serving on labor management (con¬ 
tractor) committees: Provided, howev¬ 
er, That the Contracting Officer’s ap¬ 
proval is required in each instance of 
total compensation to an individual 

employee at an annual rate of $- 2 

or more, when it is proposed that a 
total of 50 percent or more of such 
compensation be reimbursed under 
DOE cost-type contracts. Total com¬ 
pensation, as used here, includes only 
the employee’s base salary and bonus 
and incentive compensation payments. 

(ii) Legally required contributions to 
old-age and survivors’ insurance, un¬ 
employment, compensation plans, and 
workmen’s compensation plans 
(whether or not covered by insurance); 
voluntary or agreed-upon plans pro¬ 
viding benefits for retirement, separa¬ 
tion, life insurance, hospitalization, 
medical-surgical and unemployment 
(whether or not such plans are cov¬ 
ered by insurance); 

(iii) Travel (except foreign-travel, 
which requires specific approval by 
the Contracting Officer on a case-by¬ 
case basis); incidental subsistence and 
other allowances of contractor em¬ 
ployees, in connection with perfor¬ 
mance of work under this contract (in¬ 
cluding new employees reporting for 
work and transfer of employees, the 
transfer of their household fcoods and 
effects, and the travel and subsistence 
of their dependents); 

(iv) Employee relations, welfare, 
morale, etc., programs, including in- 


*The specific dollar amount to be inserted 
here is subject to determination by the con¬ 
tracting officer, taking Into account the cost 
principles and procedures set forth in Part 
9-15, with specific reference to §9-15.5010- 
14(d). In no event should the dollar amount 
be more than $35,000. 
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centive or suggestion awards, employ¬ 
ee counseling services, health or first- 
aid clinics, and house or employee 
publications; 

(v) Personnel training (except spe¬ 
cial education and training courses 
and research assignments calling for 
attendance at educational institutions 
which require specific approval by the 
Contracting Officer on a case-by-case 
basis) including apprenticeship train¬ 
ing programs designed to improve effi¬ 
ciency and productivity of contract op¬ 
erations, to develop needed skills and 
to develop scientific and technical per¬ 
sonnel in specialized fields required in 
the contract work; 

(vi) Recruitment of personnel (in¬ 
cluding help-wanted advertisement) 
including services of employment 
agencies at rates not in excess of stan¬ 
dard commercial rates; employment 
office, travel of prospective employees 
at the request of the contractor for 
employment interviews; and 

(vii) Net cost of operating plant-site 
cafeterias, dining rooms, canteens at¬ 
tributable to the performance of the 
contract. 

Appendix A may be modified from 
time to time, in writing, without ex¬ 
ecution of an amendment to this con¬ 
tract for the purposes of effecting any 
changes in or additions to Appendix A 
as may be agreed upon by the parties. 

Note.— In appropriate circumstances, the 
lead sentence in subparagraph (8) may be 
changed to read as follows: “Personnel costs 
and related expenses incurred in accordance 
with established policies, programs, and 
schedules, and any changes thereto during 
the contract term, applicable to the contrac¬ 
tor’s private operations and consistently fol¬ 
lowed throughout his organization, as ap¬ 
proved by the Contracting Officer, such as:” 

Also, delete last paragraph of text 
which refers to modifying Appendix A. 

(9) Rentals and leases of land, build¬ 
ings and equipment owned by third 
parties where such items are used in 
the performance of the contract, 
except that such rentals and leases di¬ 
rectly chargeable to the contract shall 
be subject to approval by the Con¬ 
tracting Officer. 

(10) Repairs, maintenance, inspec¬ 
tion, replacement, and disposal of 
Government-owned property to the 
extent directed or approved by the 
Contracting Officer. 

(11) Repairs, maintenance and in¬ 
spection of contractor-owned property 
used in connection with the perfor¬ 
mance of this contract, including rea¬ 
sonable standby facilities, which are 
due to ordinary wear and tear from 
use and the action of the elements, 
provided such maintenance and re¬ 
pairs keep the property in efficient op¬ 
erating condition and do not add to its 
permanent value or appreciably pro¬ 
long its intended useful life; and major 
repairs (including replacement) to 
such property, as directed or approved 


by the Contracting Officer when 
charged directly to the contract. 

(12) Special tooling, including jigs, 
dies, fixtures, molds, patterns, designs 
and drawings, tools, and equipment of 
a specialized nature generally useful 
to the contractor only in the perfor¬ 
mance of this contract. 

Note.— Itemize any additional special 
equipment which may be appropriate, such 
as loops, mockups, experimental setups, etc. 

(13) Subcontracts, purchase orders, 
and procurements from contractor- 
controlled sources, subject to appro¬ 
vals required by other provisions of 
this contract. 

(14) Subscriptions to trade, business, 
technical, and professional periodicals, 
as approved by the Contracting Offi¬ 
cer when charged directly to the con¬ 
tract. 

(15) Taxes, fees, and charges levied 
by public agencies which the contrac¬ 
tor is required by law to pay, except 
those which are expressly made un¬ 
allowable under other provisions of 
this contract. 

(16) Utility services, including elec¬ 
tricity, gas. water, steam, and sewer¬ 
age. 

(17) The costs of preparing bids and 
proposals in acordance with § 9-15.205- 
3. 

(18) Independent research and devel¬ 
opment costs in accordance with §9- 
15.205-35. 

(19) Indemnification of the Pension 
Benefit Guaranty Corporation pursu¬ 
ant to the Employee Retirement 
Income Security Act of 1974, in accor¬ 
dance with § 9-15.205-6, notwithstand¬ 
ing the provisions of § 9-50.704- 
14(e)(15)(i). 

(e) Examples of items of unallowable 
costs. The following examples of items 
of costs are unallowable under this 
contract to the extent indicated: 

(1) Advertising, except (i) help- 
wanted advertising, and (ii) other ad¬ 
vertising (such as costs of participa¬ 
tion in exhibits) approved by the Con¬ 
tracting Officer as clearly in further¬ 
ance of work performed under the 
contract. 

(2) Bad debts (including expenses of 
collection) and provisions for bad 
debts not arising out of the perfor¬ 
mance of this contract. 

(3) Bonuses and similar compensa¬ 
tion under any other name, which (i) 
are not pursuant to an agreement be¬ 
tween the contractor and employee 
prior to the rendering of the services 
or an established plan consistently fol¬ 
lowed by the contractor, (ii) are in 
excess of those costs which are allowa¬ 
ble by the Internal Revenue Code and 
regulations thereunder, or (iii) provide 
total compensation to an employee in 
excess of reasonable compensation for 
the services rendered. 

(4) Commissions, bonuses, and fees 
(under whatever name) in connection 


with obtaining or negotiating for a 
Government contract or a modifies, 
tion thereto, except when paid to bona 
fide employees or bona fide estab¬ 
lished selling organizations main¬ 
tained by the contractor for the pur¬ 
pose of obtaining Government busi¬ 
ness. 

(5) Contingency reserves, provisions 
for (except provisions for resenes 
under a self-insurance program to the 
extent that the type, coverage, rates, 
and premiums would be allowable if 
commercial insurance were purchased 
to cover the same risk, as approved by 
the Contracting Officer). 

(6) Contributions and donations. 

(7) Depreciation in excess of that 
calculated by application of methods 
approved for use by the Internal Rev¬ 
enue Service under the Internal Rev¬ 
enue Code of 1954, as amended, includ¬ 
ing the straight-line declining balance 
(using a rate not exceeding twice the 
rate which would have been used had 
the depreciation been computed under 
the straight-line method) or sum-of- 
the-years digits method, on the basis 
of expected useful life, to the cost of 
acquisition of the related fixed assets 
less estimated salvage or residual value 
at the end of the expected useful life. 
Amortization or depreciation of unrea¬ 
lized appreciation of values of assets 
or of assets fully amortized or depreci¬ 
ated on the contractor's books of ac¬ 
count is unallowable. 

(8) Dividend provisions or payments 
and, in the case of sole proprietors and 
partners, distributions of profits. 

(9) Entertainment costs, except the 
costs of such recreational activities for 
on-site employees as may be approved 
by the Contracting Officer or provided 
for elsewhere in this contract. 

(10) Pines and penalties, including 
assessed interest, resulting from viola¬ 
tions of, or failure of the contractor to 
comply with. Federal, State, or local 
laws, or regulations, except when in¬ 
curred in accordance with written ap¬ 
proval of the Contracting Officer or as 
a result of compliance with the provi¬ 
sions of this Contract. 

(11) Government-furnished proper¬ 
ty, except to the extent that cash pay¬ 
ment therefor is required pursuant to 
procedures of the DOE applicable to 
transfers of such property to the con¬ 
tractor from others. 

(12) Insurance (including any prw 
sion of a self-insurance reserve) on any 
person where the contractor under the 
insurance policy is the beneficiary, di¬ 
rectly or indirectly, and insurance 
against loss or damage to Government 
property as defined in Clause —- 

(13) Interest, however represented 
(except interest incurred in compli¬ 
ance with the clause entitled “State 
and local taxes”), bond discounts ana 
expenses, and costs of financing ana 
refinancing operations. 

(14) Legal, accounting, and cons ^vj 
ing services, and related costs incurred 
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In connection with the preparation of 
prospectuses, preparation and issuance 
of stock rights, organization or reorga¬ 
nization, prosecution or defense of 
antitrust suits, prosecution of claims 
against the United States, contesting 
actions or proposed actions of the 
United States, and prosecution or de¬ 
fense of patent infringement litiga¬ 
tion. 

(15) Losses (including litigation ex¬ 
penses, counsel fees, and settlement) 
on, or arising from the sale, exchange, 
or abandonment of capital assets, in¬ 
cluding investments; losses on other 
contracts, including the contractor's 
contributed portion under cost-sharing 
contracts; losses in connection with 
price reduction to and discount pur¬ 
chases by employees and others from 
any source; and losses where such 
losses or expenses— 

(i) Are compensated for by insurance 
or otherwise, or which would have 
been compensated by insurance re¬ 
quired by law or by written direction 
of the Contracting Officer but which 
the contractor failed to procure or 
maintain through its own fault or neg¬ 
ligence, or which could have been cov¬ 
ered by permissible insurance in keep¬ 
ing with ordinary business practice but 
which the contractor failed to secure 
or maintain; 

(11) Result from willful misconduct 
or lack of good faith on the part of 
any of the contractor's directors, cor¬ 
porate officers, or a supervising repre¬ 
sentative of the contractor, as defined 
in Clause — of this contract; 

(ill) Represent liabilities to third 
persons for which the contractor has 
expressly accepted responsibility 
under other terms of this contract. 

(18) Maintenance, depreciation, and 
other costs incidental to the contrac¬ 
tor's Idle or excess facilities (including 
machinery and equipment) other than 
reasonable standby facilities. 

Membership in trade, business, 
*nd professional organizations except 

approved by the Contracting Offi- 


(18) Precontract costs, except as c 
pressiy made allowable under oth 
Provisions in this contract. 

J18) Reconversion, alteration, rest 
ration, or rehabilitation of the cc 
facilities, except as express 
elsewhere In this contract. 
(20) [Reserved.] 

JA 1 * Celling costs, except to t: 

the y are determined to be n 
?^ t ble A * nd *> *>e allocable to the cc 
Allocability of selling costs 
£e contract will be determined In t 
J£L°* reasonable benefit to t: 

Uvitte wT 8 ? , arlfilll « from such i 
onstmi™ tech ? lcal - consulting, dei 
formed fnr *“2 other services p< 
or a^nt? T Purposes as apply! 

fof agency 1 use! 1 ® contractor ' 8 P"* 1 " 

thii 2 i^ 0n f e oi records pertaining 
foiscontract after completloilof op* 


ations under this contract irrespective 
of contractual or statutory require¬ 
ment for the preservation of records. 

(23) Taxes, fees, and charges in con¬ 
nection with financing, refinancing or 
refunding operations, including the 
listing of securities on exchanges; 
taxes which are paid contrary to the 
clause entitled "State and local taxes"; 
Federal taxes on net income and 
excess profits; special assessments on 
land which represent capital Improve¬ 
ment and taxes on accumulated fund¬ 
ing deficienties of, or prohibited trans¬ 
actions involving, employee deferred 
compensation plans pursuant to Sec¬ 
tion 4971 or Section 4975 of the Inter¬ 
nal Revenue Code of 1954, as amend¬ 
ed, respectively. 

(24) Salary or other compensation 
(and expenses related thereto) of any 
individual employed under this con¬ 
tract as a consultant or in another 
comparable employment capacity who 
is an employee of another organiza¬ 
tion and concurrently performing 
work on a full-time ann ual basis for 
that organization under a cost-type 
contract with the DOE, except to the 
extent that cash payment therefor is 
required pursuant to the provisions of 
this contract or procedures of the 
DOE applicable to the borrowing of 
such an individual from another cost- 
type contractor. 

(25) First-class air travel in excess of 
the cost of less than first-class air ac¬ 
commodations, except when less than 
first-class accommodations are not rea¬ 
sonably available to meet necessary 
mission requirements, such as, where 
less than first-class accommodations 
would: 

(I) Require circuitous routing, 

(II) Require travel during unreason¬ 
able hOUT8, 

(ill) Greatly Increase the duration of 
the flight, 

(iv) Result in additional costs which 
would offset the transportation sav¬ 
ings, 

(v) Offer accommodations which are 
not reasonably adequate for the medi¬ 
cal needs of the traveler. 

(28) Late premium payment charges 
related to employee deferred compen¬ 
sation plan insurance, in accordance 
with $ 9-15.205-16. 

5 9-50.704-15 Allowable costs (research 
and development contracts with educa¬ 
tional institutions). 

(a) The DOE shall pay to the con¬ 
tractor for performance of this con¬ 
tract the allowable direct costs inci¬ 
dent to its performance plus the allo¬ 
cable portion of the allowable indirect 
costs of the contractor, as determined 
In accordance with: 

(1) Subpart 1-15.3 of the Federal 
Procurement Regulations, as the text 
is amended by the amendments to 
Bureau of the Budget Circular No. A- 
21 as of the date of commencement of 


the pertinent contract period set forth 
in Appendix A: and 

Not*.— Subpart 1-15.3 of the FPR, along 
with the latest amendments of Bureau of 
the Budget Circular No. A-21, as of the date 
of execution of the contract, may be ap¬ 
pended to the contract. 

(2) The terms of this contract. 

(b) In addition to other costs de¬ 
clared to be unallowable, the salary or 
other compensation (and expenses re¬ 
lated thereto) of any individual em¬ 
ployed under the contract as a Consul¬ 
tant or in another comparable employ¬ 
ment capacity who is an employee of 
another organization and concurrently 
performing work on a full-time annual 
basis for that organization under a 
cost-type contract with the DOE shall 
be unallowable, except to the extent 
that cash payment therefor is re¬ 
quired pursuant to the provisions of 
the contract or procedures of the DOE 
applicable to the borrowing of such an 
individual from another cost-type con¬ 
tractor. 

Nor*.—When predetermined overhead 
rates are to be used, the following shall be 
added to the above clause (see $ 9-15.103(c)): 

(c) Predetermined overhead rates. 
Notwithstanding (a) above, the allowa¬ 
ble indirect costs under this contract 
shall be obtained by applying prede¬ 
termined overhead rates to bases 
agreed upon by the parties, as speci¬ 
fied below: 

(1) The contractor, as soon as possi¬ 
ble, but not later than three (3) 
months after the expiration of each 
fiscal year, shall submit to the Con¬ 
tracting Officer, a proposed predeter¬ 
mined overhead rate or rates for use 
during the contract year based on the 
contractor's actual cost experience 
during the immediately preceding 
fiscal year, together with supporting 
cost data. Negotiation of predeter¬ 
mined overhead rates by the contrac¬ 
tor and the Contracting Officer shall 
be undertaken as promptly as practi¬ 
cable after receipt of the contractor's 
proposal. 

(2) Allowability of costs and accept¬ 
ability of cost allocation methods shall 
be determined In accordance with the 
appended cost principles for research 
contracts with educational institu¬ 
tions. 

(3) The results of each negotiation 
shall be set forth in an amendment to 
this contract and shall specify (i) the 
agreed predetermined overhead rates, 
(11) the bases to which the rates apply, 
(ill) the fiscal year, unless the parties 
agree to a different period for which 
the rates apply, and (lv) the specific 
items treated as direct costs or any 
changes in the items previously agreed 
to be direct costs. 

(4) Pending establishment of prede¬ 
termined overhead rates for any fiscal 
year or different period agreed to by 
the parties, the contractor shall be re- 
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imbursed either at the rates fixed for 
the previous fiscal year • or other 
period or at billing rates acceptable to 
the Contracting Officer subject to ap¬ 
propriate adjustment when the final 
rates for that fiscal year or other 
period are established. 

(5) Any failure by the parties to 
agree on any predetermined overhead 
rate or rates under this clause shall 
not be considered a dispute concerning 
a question of fact for decision by the 
Contacting Officer within the mean¬ 
ing of the “Disputes" clause of this 
contract. If for any fiscal year or other 
period specified in this contract, the 
parties fail to agree to a predeter¬ 
mined overhead rate or rates prior to 
the close of the fiscal year for which 
they are being negotiated, it is agreed 
that the allowable indirect costs under 
this contract shall be determined by 
after-the-fact audit. 

(6) Allowable indirect costs for the 
period until the end of the contrac¬ 
tor's fiscal year during which perfor¬ 
mance begins shall be obtained by ap¬ 
plying the predetermined overhead 
rate set forth in the contract to the 
bases set forth therein. 

59-50.704-16 Allowable coats and fixed 
fee (architect-engineer contracts. 

(a) Compensation for contractor's 
services. Payment for the allowable 
cost as hereinafter defined, and of the 
fixed fee, if any, hereinafter provided 
shall constitute full and complete com¬ 
pensation for the performance of the 
work under this contract. 

(b) Fixed fee. The fixed fee payable 
to the contractor for the performance 
of the work under this contract is 

$-. There shall be no adjustment in 

the amount of the contractor's fixed 
fee by reason of differences between 
any estimate of cost for performance 
of the work under this contract and 
the actual cost for performance of 
that work. 

Note.—T his provision may appropriately 
be changed to cover situations where the fee 
is for a period of time, or different fees are 
allowed for various phases of the work. 

(c) Allowable cost. The allowable 
cost of performing the work under this 
contract shall be the costs and ex¬ 
penses that are actually incurred by 
the contractor, are applicable and 
properly chargeable, either as directly 
incident or as allocable through appro¬ 
priate distribution or apportionment, 
to the performance of the contract 
work in accordance with its terms and 
are determined to be allowable pursu¬ 
ant to this paragraph (c). The determi¬ 
nation of the allowability of cost here¬ 
under shall be based on: (1) reason¬ 
ableness, including the exercise of pru¬ 
dent business Judgment, (2) consistent 
application of genrally accepted ac¬ 
counting principles and practices that 
result in equitable charges to the con¬ 
tract work, and (3) recognition of all 


exclusions and limitations set forth in 
this clause or elsewhere in this con¬ 
tract as to types or amounts of items 
and cost. Allowable cost shall not in¬ 
clude cost of any item described as un¬ 
allowable in paragraph (e) of this 
clause, except as indicated therein. 
Failure to mention an item of cost spe¬ 
cifically in paragraph <d) or paragraph 
(e) shall not imply either that it is al¬ 
lowable or that it is unallowable. 

(d) Examples of items of allowable 
cost. Subject to the other provisions of 
this clause, the following examples of 
items of cost of work under this con¬ 
tract shall be allowable to the extent 
indicated. 

(1) Bonds and insurance (including 
self-insurance) as provided in the 
clause entitled “Required bonds and 
insurance—exclusive of Government 
property." 

(2) Communication costs, including 
telephone services, local, and long-dis¬ 
tance telephone calls, telegrams, cable¬ 
grams, radiograms, postage, and simi¬ 
lar items. 

(3) Consulting services (including 
legal and accounting) and related ex¬ 
penses, as approved by the Contract¬ 
ing Officer, except as made unallowa¬ 
ble by paragraph (e)(22). 

(4) Litigation expenses, including 
reasonable counsel fees, incurred in ac¬ 
cordance with the clause of this con¬ 
tract entitled “Litigation and claims." 

(5) Loss and expenses (including set¬ 
tlements made with the consent of the 
Contracting Officer) sustained by the 
contractor in the performance of this 
contract and certified in writing by 
the Contracting Officer to be Just and 
reasonable, except the losses and ex¬ 
penses expressly made unallowable 
under other provisions of this con¬ 
tract. 

(0) Materials, supplies, and equip¬ 
ment, Including ^freight, transporta¬ 
tion, material handling, inspection, 
storage, salvage, and other usual ex¬ 
penses incident to the procurement, 
use and disposition thereof, subject to 
approvals required under other provi¬ 
sions of this contract. 

(7) Royalty payments and patent 
costs: 

(i) Royalties and other costs for use 
of patents in accordance with FPR 1- 
15.205-36. 

<ii) Patent costs in accordance with 
FPR 1-15.205-26. 

(8) Personnel costs and related ex¬ 
penses incurred in accordance with ap¬ 
pendix A, or amendments thereto, 
such as: 

(i) Salaries and wages; bonuses and 
incentive compensation; overtime, 
shift differential, holiday, and other 
premium pay for time worked; non¬ 
work time, including vacations holi¬ 
days, sick, funeral, military, Jury, with- 
ness, and voting leave; salaries and 
wages to employees in their capacity 
as union stewards and committeemen 


for time spent in handling grievances, 
or serving on labor management (con¬ 
tractor) committees: Provided, howev- 
er, That the Contracting Officer's ap¬ 
proval is required in each Instance of 
total compensation to an individual 
employee at an annual rate of $—» 
or more, when it is proposed that a 
total of 50 percent or more of such 
compensation be reimbursed under 
DOE cost-type contracts. Total com¬ 
pensation, as used here, includes only 
the employee's base salary and bonus 
and incentive compensation payment! 

(il) Legally required contributions to 
old-age and survivors’ Insurance, un¬ 
employment compensation plans and 
workmen's compensation plans 
(whether or not covered by insurance); 
voluntary or agreed-upon plans pro¬ 
viding benefits for retirement, separa¬ 
tion, life insurance, hospitalization, 
medical-surgical and unemployment 
(whether or not such plans are cov¬ 
ered by insurance); 

(iii) Travel (except foreign travel 
which requires specific approval by 
the Contracting Officer on a case-by- 
case basis); incidental subsistence and 
other allowances of contractor em¬ 
ployees, in connection with perfor¬ 
mance of work under this contract (in¬ 
cluding new employees reporting for 
work and transfer of employees, the 
transfer of their household goods and 
effects, and the travel and subsistence 
of their dependents); 

.(iv) Employee relations, welfare, 
morale, etc., programs, including in¬ 
centive or suggestion awards, employ¬ 
ee counseling services, health or first- 
aid clinics, and house or employee 
publications; 

(v) Personnel training (except spe¬ 
cial education and training courses 
and research assignments calling for 
attendance at educational institutions 
which require specific approval by the 
Contracting Officer on a case-by-case 
basis) including apprenticeship train¬ 
ing programs designed to improve effi¬ 
ciency and productivity of contract op¬ 
erations, to develop needed skills, and 
to develop scientific and technical per¬ 
sonnel in specialized fields required in 
the contract work; and 
(vl) Recruitment of personnel (in¬ 
cluding help-wanted advertisement) 
including services of employment 
agencies at rates not in excess of stan¬ 
dard commercial rates, employment 
office, travel of prospective employees 
at the request of the contractor for 
employment interviews. , - 

Appendix A may be modified from 
time to time, in writing, without ex¬ 
ecution of an amendment to this con- 


•The specific dollar amount to be inserted 
here is subject to determination by the con¬ 
tracting officer taking into account the 
principles and procedures set forth in 
9-15 with specific reference to 
14(d). In no event should the doUar amoui» 
be more than $35,000. 
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tract for the purposes of effecting any 
changes in or additions to appendix A 
as may be agreed upon by the parties. 


Non-In appropriate circumstances, the 
lead sentence In subparagraph (8) may be 
changed to read as follows: “Personnel costs 
and related expenses incurred in accordance 
with established policies, programs, and 
schedules, and any changes thereto during 
the contract term, applicable to the contrac¬ 
tor's private operations and consistently fol¬ 
lowed throughout his organization, as ap¬ 
proved by the Contracting Officer, such as:” 


Also, delete last paragraph of text 
which refers to modifying appendix A. 

(9) Rentals and leases of land, build¬ 
ings, and equipment owned by third 
parties where such items are used in 
the performance of the contract, 
except that such rentals and leases 
when directly chargeable to the con¬ 
tract shall be subject to approval by 
the Contracting Officer. 

(10) Repairs, maintenance, inspec¬ 
tion, replacement, and disposal of 
Government-owned property to the 
extent directed or approved by the 
Contracting Officer. 

(11) Repairs, maintenance, and in¬ 
spection of contractor-owned property 
used in connection with the perfor¬ 
mance of this contract, including rea¬ 
sonable standby facilities, which are 
due to ordinary wear and tear from 
use and the action of the elements, 
provided such maintenance and re¬ 
pairs keep the property in efficient op¬ 
erating condition and do not add to its 
permanent value or appreciably pro¬ 
long its extended useful life; and 
m*Jor repairs (including replacement) 
to such property, except that such 
major repairs when directly charge¬ 
able to the contract shall be subject to 
Wrovti by the Contracting Officer. 

i ** e P ro ductlon and art work, in¬ 
cluding such models and mockups as 
may be approved by the Contracting 


(13) Structures and facilities of 
jemporary nature as approved by tl 
Contracting Officer. 

Membership In trade, buslnes 
ana professional organizations, excel 
memberships when direct 
m7hwf. be the contract shall 1 
Offte 10 approval b y th e Contract!! 
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(18) Utility services. Including elec¬ 
tricity, gas, water, steam, and sewer¬ 
age. 

(18) The cost of preparing bids and 
proposals In accordance with 51- 

15.205- 3. 

Nor*.—This paragraph should be deleted 
for onsite architect-engineer contracts. 

(20) Independent research and devel¬ 
opment costs in accordance with 51- 

15.205- 35. 

Note.—T his paragraph should be deleted 
for onsite architect-engineer contracts. 

(21) Indemnification of the Pension 
Benefit Guaranty Corporation pursu¬ 
ant to the Employee Retirement 
Income Security Act of 1974, in accor¬ 
dance with 5 9-15.205-6, notwithstand¬ 
ing the provisions of 5 9-50.704- 
16(eX15Xi). 

(e) Examples of items of unallowable 
costs. The following examples of items 
of costs are unallowable under this 
contract to the extent indicated: 

(1) Advertising, except (!) help- 
wanted advertising, and (ii) other ad¬ 
vertising (such as costs of participa¬ 
tion in exhibits) approved by the Con¬ 
tracting Officer as clearly in further¬ 
ance of work performed under the 
contract. 

(2) Bad debts (including expenses of 
collection) and provisions for bad 
debts not arising out of the perfor¬ 
mance of this contract. 

(3) Bonuses and similar compensa¬ 
tion under any other name, which (i) 
are not pursuant to an agreement be¬ 
tween the contractor and employee 
prior to the rendering of the services 
or an established plan consistently fol¬ 
lowed by the contractor, (ii) are in 
excess of those costs which are allowa¬ 
ble by the Internal Revenue Code and 
regulations thereunder, or (iii) provide 
total compensation to an employee in 
excess of reasonable compensation for 
the services rendered. 

(4) Commissions, bonuses, and fees 
(under whatever name) in connection 
with obtaining or negotiating for a 
Government contract or a modifica¬ 
tion thereto, except when paid to bona 
fide employees or bona fide estab¬ 
lished selling organizations main¬ 
tained by the contractor for the pur¬ 
pose of obtaining Government busi¬ 
ness. 

(5) Contingency reserves: provisions 
for (except provisions for reserves 
under a self-insurance program to the 
extent that the type, coverage, rates, 
and premiums would be allowable if 
commercial insurance were purchased 
to cover the same risk, as approved by 
the Contracting Officer). 

(6) Contributions and donations. 

(7) Depreciation in excess of that ca- 
lul&ted by application of methods ap¬ 
proved for use by the Internal Rev¬ 
enue Services under the Internal Rev¬ 
enue Code of 1954, as amended, includ¬ 
ing the straight-line, declining balance 


(using a rate not exceeding twice the 
rate which would have been used had 
the depreciation been computed under 
the straight-line method) or sum-of- 
the-years digits method, on the basis 
of expected useful life, to the cost of 
acquisition of the related fixed assets 
less estimated salvage or residual value 
at the end of the expected useful life. 
Amortization or depreciation of unrea¬ 
lized appreciation of values of assets 
or of assets fully amortized or depreci¬ 
ated on the contractor's books of ac¬ 
count is unallowable. 

(8) Dividend provisions or payments 
and, in the case of sole proprietors and 
partners, distribution of profits. 

(9) Entertainment costs, except the 
costs of such recreational activities for 
on-slte employees as may be approved 
by the Contracting Officer or provided 
for elsewhere in this contract. 

(10) Fines and penalties, including 
assessed interest, resulting from viola¬ 
tions of. or failure of the contractor to 
comply with. Federal, State, or local 
laws, or regulations, except when in¬ 
curred in accordance with written ap¬ 
proval of the Contracting Officer or as 
a result of compliance with the provi¬ 
sions of this contract. 

(11) Government-furnished proper¬ 
ty, except to the extent that cash pay¬ 
ment therefor is required pursuant to 
procedures of DOE applicable to 
transfers of such property to the con¬ 
tractor from others. 

(12) Insurance (including any provi¬ 
sion of a self-insurance reserve) on any 
person where the contractor under the 
insurance policy is the beneficiary di¬ 
rectly or indirectly, and insurance 
against loss of or damage to Govern¬ 
ment property as defined In Clause 

(13) Interest, however represented 
(except interest incurred in compli¬ 
ance with the clause entitled "State 
and local taxes"), bond discounts and 
expenses, and costs of financing and 
refinancing operations. 

(14) Legal, accounting, and consult¬ 
ing services and related costs incurred 
in connection with the preparation of 
prospectuses, preparation and Issuance 
of stock rights, organization or reorga¬ 
nization, prosecution or defense of 
antitrust suits, prosecution of claims 
against the United States, contesting 
actions or proposed actions of the 
United States, and prosecution or de¬ 
fense of patent infringement litiga¬ 
tion. 

(15) Losses (Including litigation ex¬ 
penses, counsel fees, and settlements) 
on, or arising from the sale, exchange, 
or abandonment of capital assets, in¬ 
cluding investments; losses on other 
contracts, including the contractor's 
contributed portion under cost-sharing 
contracts; losses in connection with 
price reduction to and discount pur¬ 
chases by employees and others from 
any source; and losses where such 
losses or expenses: 
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(1) Are compensated for by insurance 
or otherwise, or which would have 
been compensated by insurance re¬ 
quired by law or by written direction 
of the Contracting Officer but which 
the contractor failed to procure or 
maintain through its own fault or neg¬ 
ligence, or which could have been cov¬ 
ered by permissible insurance in keep¬ 
ing with ordinary business practice but 
which the contractor failed to secure 
or maintain.; 

(ii) Result from willful misconduct 

or lack of good faith on the part of 
any of the contractor's directors, cor¬ 
porate officers, or a supervising repre¬ 
sentative of the contractor, as defined 
in Clause-of this contract; 

(iii) Represent liabilities to third 
persons for which the contractor has 
expressly accepted responsibility 
under other terms of this contract. 

(16) Precontract costs, except as ex¬ 
pressly made allowable under other 
provisions in this contract. 

(17) Reconversion, alteration, resto¬ 
ration, or rehabilitation of the con¬ 
tractor's facilities, except as expressly 
provided elsewhere in this contract. 

(18) (Reserved.) 

(19) Selling costs, except to the 
extent they are determined to be rea¬ 
sonable and to be allocable to the con¬ 
tract. Allocability of selling costs to 
the contract will be determined in the 
light of reasonable benefit to the 
agency program arising from such ac¬ 
tivities as technical, consulting, dem¬ 
onstration, and other services per¬ 
formed for such purposes as applying 
or adapting the contractor's product 
for agency use. 

(20) Storage of records pertaining to 
this contract after completion of oper¬ 
ations under this contract irrespective 
of contractual or statutory require¬ 
ment of the preservation of records. 

(21) Taxes, fees, and charges in con¬ 
nection with financing, refinancing, or 
refunding operations, including the 
listing of securities on exchanges; 
taxes which are paid contrary to the 
clause entitled "State and local taxes"; 
Federal taxes on net income and 
excess profits; special assessments on 
land which represent capital improve¬ 
ment; and taxes on accumulated fund¬ 
ing deficiencies of, or prohibited trans¬ 
actions involving* employee deferred 
compensation plans pursuant to Sec¬ 
tion 4971 or Section 4975 of the Inter¬ 
nal Revenue Code of 1954, as amend¬ 
ed, respectively. 

(22) Salary or other compensation 
(and expenses related thereto) of any 
individual employed under this con¬ 
tract as a consultant or in another 
comparable employment capacity who 
is an employee of another organiza¬ 
tion and concurrently performing 
work on a full-time annual basis for 
that organization under a cost-type 
contract with DOE, except to the 
extent that cash payment therefor is 


required pursuant to the provisions of 
this contract or procedures of DOE ap¬ 
plicable to the borrowing of such an 
individual from another cost-type con¬ 
tractor. 

(23) First-class air travel in excess of 
the cost of less than first-class air ac¬ 
commodations, except when less than 
first-class accommodations are not rea¬ 
sonably available to meet necessary 
mission requirements, such as, where 
less than first-class accommodations 
would: 

(i) Require circuitous routing, 

(ii) Require travel during unreason¬ 
able hours, 

(iii) Greatly increase the duration of 
the flight, 

(iv) Result in additional costs which 
would offset the transportation sav¬ 
ings, 

(v) Offer accommodations which are 
not reasonably adequate for the medi¬ 
cal needs of the traveler. 

(24) Late premium payment charges 
related to employee deferred compen¬ 
sation plan insurance, in accordance 
with { 9-15.205-16. 

Non.—The following additional examples 
of items of unallowable costs are to be used 
in on-site architect-engineer contracts: 

(25) Costs of preparing proposals. 

(26) Central and branch office ex¬ 
penses of the contractor, except as 
specifically set forth in the contract. 

(27) Travel expenses of officers, 
partners, proprietors, executives, ad¬ 
ministrative heads, and other employ¬ 
ees of the contractor's central office or 
branch office organization concerned 
with the general management, super¬ 
vision, and conduct of the contractor's 
business as a whole, except to the 
extent that particular travel is in con¬ 
nection with the contract and ap¬ 
proved by the Contracting Officer. 

S 9-50.704-17 Obligation of fund* (operat¬ 
ing contracts). 

(a) Obligation of funds. The amount 
presently obligated by the government 

with respect to this contract is - 

dollars ($-). Such amount may be 

increased unilaterally by DOE by writ¬ 
ten notice to the contractor and may 
be increased or decreased by written 
agreement of the parties (whether or 
not by formal modification of this con¬ 
tract).* Estimated revenues and re¬ 
ceipts from others for work and ser¬ 
vices to be performed under this con¬ 
tract are not Included in the amount 
obligated with respect to this contract. 
Such revenues and receipts, to the 
extent actually received by the con¬ 
tractor, shall be available and used for 
the payment of allowable costs as pro¬ 
vided in the article entitled "Payments 
and advances." Nothing in this para¬ 
graph (a) is to be construed as autho¬ 
rizing the contractor to exceed limita¬ 
tions stated in financial plans estab¬ 
lished by DOE and furnished to the 


contractor from time to time under 
this contract. 

(b) Limitation on payment by the 
government. Except as otherwise pro¬ 
vided in this contract and except for 
costs which may be incurred by the 
contractor pursuant to the article enti¬ 
tled "Termination” or costs of claim* 
allowable under the contract accruing 
after completion or termination and 
not released by the contractor at the 
time of financial settlement of the 
contract in accordance with the article 
entitled "Payments and advances,” 
payment by the Government under 
this contract on account of allowable 
costs shall not in the aggregate exceed 
the amount obligated with respect to 
tills contract, less the contractor's 
fixed fee. Unless expressly negated in 
this contract, payment on account of 
those costs excepted in the preceding 
sentence which are in excess of the 
amount obligated with respect to this 
contract shall be subject to the avail¬ 
ability of (1) revenues and receipts de¬ 
posited to the Government’s account 
as provided in the article entitled 
"Payments and advances," and (2) 
other funds which DOE may legally 
use for such purpose: Provided, DOB 
will use its best efforts to obtain the 
appropriation of funds for this pur¬ 
pose if not otherwise available. 

(c) Notices—contractor excused from 
further performance. The contractor 
shall notify DOE in writing whenever 
the unexpected balance of funds (in¬ 
cluding revenues and receipts) avail¬ 
able under paragraph (a) above, plus 
the contractor's best estimate of rev¬ 
enues and receipts to be received 

during the-day period hereinafter 

specified, is in the contractor’s best 
Judgment sufficient to continue con- 

- tract operations at the programed rate 

for only - days and to cover the 

contractor's unpaid fixed fee, and out¬ 
standing commitments and liabilities 
on account of costs allowable under 
the contract at the end of such period. 
Whenever the unexpected balance of 
funds (Including revenues and re¬ 
ceipts) available under paragraph (a) 
above, less the amount of the contrac¬ 
tor's fixed fee then earned but not 
paid. Is in the contractor's best judg¬ 
ment either sufficient only to llQUj* 
date outstanding commitments and li¬ 
abilities on account of costs allowable 
under this contract or is equal to zero, 
the contractor shall immediately 
notify DOE and shall make no further 
commitments or expenditures (except 
to liquidate existing commitments and 
liabilities), and. unless the parties oth¬ 
erwise agree, the contractor shall oe 
excused from further performance 
(except such performance as may 
become necessary in connection witn 
termination by the Government) ana 
the performance of all work hereun¬ 
der will be deemed to have been termi¬ 
nated for the convenience of the Gov- 
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eminent In accordance with the provi¬ 
sions of the article entitled “Termina¬ 
tion." 

I ‘ (d) Financial plans; cost and commit¬ 
ment limitations. In addition to the 
limitations provided for elsewhere in 
this contract DOE through financial 
plans or other directives Issued to the 
contractor, establish controls on the 
costs to be Incurred and commitments 
to be made in the performance of the 
contract work. Such plans and instruc¬ 
tion may be amended or supplemented 
from time to time by DOE. The con¬ 
tractor hereby agrees to comply with 
the specific limitations (ceilings) on 
costs and commitments set forth in 
such plans and directives, to use its 
best efforts to comply with the other 
requirements of such plans and direc¬ 
tives, and to promptly notify DOE in 
writing whenever It has reason to be¬ 
lieve the authorized financial levels of 
costs and commitments will be exceed¬ 
ed or substantially underrun. 

Non.—This paragraph (d) may be omit¬ 
ted in contracts which expressly or other¬ 
wise provided & contractual basis for equiv¬ 
alent controls In a separate article. 

(e) Government's right to terminate 
not affected. The giving of any notice 
under this article shall not construed 
to waive or Impair any right of the 
Government to terminate the contract 
under the provisions of the article en¬ 
titled “Termination.” 

5 9-60.704-18 Payments and advances. 

(a) Installments of fixed fee. Ninety 
Percent (90%) of the fixed fee shall 
become due and payable in periodic in¬ 
stallments In amounts based on the 
proportion of the work then complet¬ 
ed, as determined by the Contracting 
Officer, and the balance upon comple¬ 
tion and acceptance of all work under 
this contract. 

A.—For operating contracts use: 

The fixed fee provided for in Clause - 

«uU be paid In equal monthly installments 

m it accrues." 

Nori a-Where a separate fixed fee Is 
wovided for a separate item of work, this 
^paragraph should be modified to permit 

SET* toStoT* ,ixed fee upon com - 

h ,l b ’on Account of Allowa- 
° 8 ^ 8 ' Contracting Officer and- 
.itJa ? trai ?? r shaU wee as to the 
nt 10 which payment for allowable 
paymen ^ 8 * or other items spe- 
^Proved In writing by the 
h"‘! ra ? ,lng Officer shall be made 
prances of Government funds. 

Bank Account-Use. All 
of Government funds shall 
^withdrawn pursuant to a letter of 
*h P fJf? favo J °* the contractor or, in 
be mfiru! 0 }? 0 w the Qovernment. shall 
& b n y H check payable to the con- 
the he deposited only in 

Account "*erred to 
lhe Agreement for Special Bank Ac¬ 


count, which Is attached hereto and 
Incorporated Into this contract as an 
appendix. The contractor shall like¬ 
wise deposit In the Special Bank Ac¬ 
count any other revenues received by 
the contractor in connection with the 
work under this contract. No part of 
the funds in the Special Bank Account 
shall be (1) mingled with any funds of 
the contractor or (2) used for a pur¬ 
pose other than that of making pay¬ 
ments for costs allowable under this 
contract or payments for other items 
specifically approved In writing by the 
Contracting Officer. If the Contract¬ 
ing Officer shall at any time deter¬ 
mine that the balance on such bank 
account exceeds the contractor's cur¬ 
rent needs, the contractor shall 
promptly make such disposition of the 
excess as the Contracting Officer may 
direct. 


Note.—F or Special Bank Account Agree¬ 
ment, see 9 9-50.704-17. 

(d) Title to funds advanced. Title to 
the unexpended balance of any funds 
advanced and of any bank account es¬ 
tablished pursuant to this clause shall 
remain in the Government and be su¬ 
perior to any claim or lien of the bank 
of deposit or others. It is understood 
that an advance to the contractor 
hereunder is not a loan to the contrac¬ 
tor, and will not require the payment 
of interest by the contractor, and that 
the contractor acquires no right, title 
or interest in or to such advance other 
than the right to make expenditures 
therefrom as provided in this clause. 

(e) Review and approval of costs in¬ 
curred. The contractor shall prepare 
and submit annually as of June 30 a 
voucher, for the total of net expendi¬ 
tures accrued (Le., net costs incurred) 
for the period covered by the voucher, 
and DOE, after audit and appropriate 
adjustment, will approve such vouch¬ 
er. This approval by DOE will consti¬ 
tute an acknowledgment by DOE that 
the net costs incurred are allowable 
under the contract and that they have 
been recorded in the accounts main¬ 
tained by the contractor in accordance 
with DOE accounting policies, but will 
not relieve the contractor of responsi¬ 
bility for DOE's assets in its care, for 
appropriate subsequent adjustments, 
or for errors later becoming known to 
DOE. 

Note.—T his paragraph (e) should be omit¬ 
ted In contracts with nonintegrmted contrac¬ 
tors. 

(f) Financial settlement. The Gov¬ 
ernment shall promptly pay to the 
contractor the unpaid balance of al¬ 
lowable costs and fixed fee upon ter¬ 
mination of the work, expiration of 
the term of the contract, or comple¬ 
tion of the work and its acceptance by 
the Government after (1) compliance 
by the contractor with DOE's patent 
clearance requirements, and (2) the 
furnishing by the contractor of: 


(1) An assignment of the contrac¬ 
tor's rights to any refunds, rebates, 
allowances, accounts receivable, or 
other credits applicable to allowable 
costs under the contract; 

(2) A closing financial statement; 
and 

(3) The accounting for Government- 
owned property required by the clause 
entitled “Property”; 

(4) A release discharging the Gov¬ 
ernment, its officers, agents, and em¬ 
ployees from all liabilities, obligations, 
and claims arising out of or under this 
contract, subject only to the following 
exceptions: 

(i) Specified claims in stated 
amounts or in estimated amounts 
where the amounts are not susceptible 
of exact statement by the contractor, 

(ii) Claims, together with reasonable 
expenses incidental thereto, based 
upon liabilities of the contractor to 
third parties arising out of the perfor¬ 
mance of this contract; provided that 
such claims are not known to the con¬ 
tractor on the date of the execution of 
the release; and provided further that 
the contractor gives notice of such 
claims in writing to the Contracting 
Officer not more than six (6) years 
after the date of the release or the 
date of any notice to the contractor 
that the Government is prepared to 
make final payment, whichever is ear¬ 
lier. and 

(ill) Claims for reimbursement of 
costs (other than expenses of the con¬ 
tractor by reason of any indemnifica¬ 
tion of the Government against patent 
liability), including reasonable ex¬ 
penses incidental thereto, incurred by 
the contractor under the provisions of 
this contract relating to patents. 

In arriving at the amount due the 
contractor under this clause, there 
shall be deducted (1) any claim which 
the Government may have against the 
contractor in connection with this con¬ 
tract, and (2) deductions due under 
the terms of this contract, and not 
otherwise recovered by or credited to 
the Government. The unliquidated 
balance of the Special Bank Account 
may be applied to the amount due and 
any balance shall be returned to the 
Government forthwith. 

(g) Claims. Claims for credit against 
funds advanced for payment shall be 
accompanied by such supporting docu¬ 
ments and justification as the Con¬ 
tracting Officer shall prescribe. 

(h) Discounts. The contractor shall 
take and afford the Government the 
advantage of all known and available 
cash and trade discounts, rebates, 
allowances, credits, salvage, and com¬ 
missions unless the Contracting Offi¬ 
cer finds that action is not in the best 
interest of the Government. 

(i) Revenues. All revenues other 
than the contractor's fixed fee or fees, 
if any, accruing to the contractor in 
connection with the work under this 
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contract shall be Government proper¬ 
ty and shall be deposited In the Spe¬ 
cial Bank account to be available for 
payment of allowable cost under this 
contract. 

(j) Direct payment of charges—de¬ 
ductions. The Government reserves 
the right, upon ten days' written 
notice from the Contracting Officer to 
the contractor, to pay directly to the 
persons concerned all amounts due 
which otherwise would be allowable 
under this contract. Any payment so 
made shall discharge the Government 
of all liability to the contractor there¬ 
for. 

§ 9-50.704-19 Special bank account agree¬ 
ment 

Agreement entered into this-day 

of -, 197—, between the 

United States of America (hereinafter 
called the Government), represented 
herein by the Department of Energy 
(hereinafter called the "DOE"), 

-, hereinafter called the 

"Contractor", a corporation under the 

laws of the State of-, and 

--, hereinafter called the 

"Bank", a banking corporation under 
the laws of -, located at 


Recitals 

(a) Under date of -. 197-, DOE 

and the Contractor entered into Contracts s) 

No.-, or a Supplemental Agreement 

thereto, providing for the making of ad¬ 
vances of Government funds to the Contrac¬ 
tor. Copy of such advance provisions has 
been furnished to the Bank. 

(b) DOE requires that amounts advanced 
to the Contractor under said contract or 
Supplemental Agreement be deposited in a 
Special Bank Account or accounts with a 
hank designated by the Treasury Depart¬ 
ment as a depository and financial agent of 
the Government (Section 10 of the Act of 
June 11. 1942, 66 Stat. 356; 12 U.S.C. 265), 
separate from any of the Contractor's gen¬ 
eral or other funds; and, the Bank being 
such a bank, the parties are agreeable to so 
depositing said amounts with the Bank. 

(c) This Special Bank Account shall be 

designated "- (Name of contrac¬ 
tor). - (Contract Number). De¬ 

partment of Energy Special Bank Account. 

Coven ajvts 

In consideration of the foregoing, and for 
other good and valuable considerations, it is 
agreed that. 

(1) The Government shall have title to 
the credit balance in said account to secure 
the return of all advances made to the Con¬ 
tractor, which title shall be superior to any 
lien or claim of the Bank or others with re¬ 
spect to such account. 

(2) The Bank will be bound by the provi¬ 
sions of said contract or contracts relating 
to the deposit and withdraw! of funds in the 
above Special Bank Account, but shall not 
be responsible for the application of funds 
properly withdrawn from said account. 
After receipt by the Bank of written direc¬ 
tions from the Contracting Officer, or from 
the duly authorized representative of the 
Contracting Officer, the Bank shall act 
thereon and shall be under no liability to 


any party hereto for any action taken in ac¬ 
cordance with the said written directions. 

(3) The Government, or its authorized 
representatives, shall have access to the 
books and records maintained by the Bank 
with respect to such Special Bank Account 
at all reasonable times and for all reason¬ 
able purposes. Including, without limitation, 
the inspection or copying of such books and 
records and any and all memoranda, checks, 
correspondence, or documents appertaining 
thereto. Except as agreed upon by the Gov¬ 
ernment and the Bank, all books and re¬ 
cords pertaining to the Special Bank Ac¬ 
count in the possession of the Bank relating 
to the Special Bank Account agreement 
shall be preserved by the Bank for a period 
of three (3) years after final payment under 
the contract to which the Special Bank Ac¬ 
count agreement pertains or otherwise dis¬ 
posed of in such manners as may be agreed 
upon by the Government and the Bank. 

(4) In the event of the service of any writ 
of attachment, levy of execution, or com¬ 
mencement of garnishment proceedings 
with respect to the Special Bank Account, 
the Bank will promptly notify the head of 
the procuring activity, DOE. 

In witness whereof the parties hereto 
have caused this Agreement to be executed 
as of the day and year first above written. 


(Signatures and official titles.) 

§ 9-50.704-20 Payments (coat-type con¬ 
tracts where funds are net advanced by 
DOE). 

(a) Payments on account of allowa¬ 
ble costs. Once each month (or at 
more frequent intervals, if approved 
by the Contracting Officer) the con¬ 
tractor may submit to the Contracting 
Officer, in such form and reasonable 
detail as he may require, an invoice or 
voucher supported by a statement of 
cost incurred by the contractor in the 
performance of this contract and 
claimed to constitute allowable costs. 
When pension contributions are paid 
by the Contractor to the retirement 
fund less frequently than quarterly, 
accrued costs therefor shall be ex¬ 
cluded from indirect costs for payment 
purposes until such costs are paid. If 
pension contributions are paid on a 
quarterly or more frequent basis, ac¬ 
cruals therefor may be included in in¬ 
direct cost for payment purposes pro¬ 
vided that they are paid to the fund 
within 30 days after the close of the 
period covered. If payments are not 
made to the fund within such 30-day 
period, pension contribution costs 
shall be excluded from indirect cost 
for payment puposes until payment 
has been made. Promptly after receipt 
of each invoice or voucher the Govern¬ 
ment shall, subject to the provisions of 

(c) below, make payment thereon as 
approved by the Contracting Officer. 

Not*.—F or supply-type contracts make 
last sentence read “make payment to the 
extent of 90 percent thereon." 

(b) Payments on account of fixed 
fee. The fixed fee shall become due 
and payable in periodic installments in 
amounts based on the proportion of 


the work then completed as deter¬ 
mined by the Contracting Officer. In 
making such periodic payments there 
shall be retained (10 or 15) percent 
from each payment which retained 
amounts shall Joe paid upon comple¬ 
tion and acceptance of all work under 
this contract; provided; however, that 
the Contracting Officer may at any 
time the amount of the retained fixed 
fee equals one hundred thousand dol¬ 
lars ($100,000) make payments of any 
of the remaning periodic installments 
of the fixed fee in full. 


(c) Audit adjustments. At any time 
or times prior to settlement under this 
contract the Contracting Officer may 
have invoices or vouchers and state¬ 
ments of cost audited. Each payment 
therefore made shall be subject to re¬ 
duction for amounts included in the 
related invoice or voucher which are 
found by the Contracting Officer on 
the basis of such audit, not to consti¬ 
tute allowable cost. Any payment may 
be reduced for overpayments, or in¬ 
creased for underpayments, on preced¬ 
ing invoices or vouchers. 

(d) Completion voucher. On receipt 
and approval of the Invoice or voucher 
designated by the contractor as the 
"completion invoice" or "completion 
voucher" and upon compliance by the 
contractor with all the provisions of 
this contract (including without limi¬ 
tation, the provisions relating to pat¬ 
ents and provisions of (f) below) the 
Government shall promptly pay to the 
contractor any balance of allowable 
cost, and any part of the fixed fee 
which has been withheld pursuant to 
(b) above or otherwise not paid to the 
contractor. The completion invoice or 
voucher shall be submitted by the con¬ 
tractor promptly following completion 
of the work under this contract but in 
no event later than one (1) year 
(unless within the year the Contract¬ 
ing Officer grants a further specific 
period of time) from the date of such 
completion. 

(e) Applicable credits. The contrac¬ 
tor agrees that any refunds, rebates, 
credits or other amounts (including 
any interest thereon) accruing to or 
received by the contractor or any as¬ 
signee under this contract shall be 
paid by the contractor to the Govern¬ 
ment, to the extent that they are 
properly allocable to costs for which 
the contractor has been reimbursed by 
the Government under this contract. 
Reasonable expenses Incurred by the 
contractor for the purpose of securing 
such refunds, rebates, credits, or other 
amounts shall be allowable costs here¬ 
under when approved by the Contra** 


ing Officer. 

(f) Financial settlement. Prior w 
final payment under this contract, we 
contractor and each assignee unoer 
this contract whose assignment is ® 
effect at the time of final payment 
under this contract shall execute aw* 
deliver. 
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(1) An assignment to the Govern¬ 
ment in form and substance satisfac¬ 
tory to the Contracting Officer of re¬ 
funds, rebates, credits, or other 
amounts (including any interest there¬ 
on) properly allocable to costs for 
which the Contractor has been reim¬ 
bursed by the Government under this 
contract; and 

(2) A release discharging the Gov¬ 
ernment, its officers, agents, and em¬ 
ployees from all liabilities, obligations, 
&nd claims arising out of or under this 
contract, subject only to the following 
exceptions: 

(I) Specified claims in stated 
amounts or in estimated amounts 
where the amounts are not susceptible 
of exact statement by the contractor. 

(II) Claims, together with reasonable 
expenses incidental thereto, based 
upon liabilities of the contractor to 
third parties arising out of perfor¬ 
mance of this contract; Provided, That 
such claims are not known to the con¬ 
tractor on the date of the execution of 
the release: And provided further, 
That the contractor gives notice of 
such claims in writing to the Contract¬ 
ing Officer not more than six years 
after the date of the release or the 
date of any notice to the contractor 
that the Government is prepared to 
make final payment, whichever is ear¬ 
lier; and 

(iii) Claims for reimbursement of 
costs (other than expenses of the con¬ 
tractor by reason of any indemnifica- 
tion of the Government against patent 
liability), including reasonable ex¬ 
penses incidental thereto, incurred by 
the contractor under the provisions of 
this contract relating to patents. 


5 a-50.704-21 Property. 

(a) Furnishing of Government prop- 
22; T* 1 ! Government reserves the 
hght to furnish any property or ser¬ 
vices required for the performance of 
under ***** contract, 
to) Titie to property. Title to all 
,/umtohed by the Govern- 
"” . ahiai remain to the Government 
JSr “otherwise provided to this 
bv th»/? X< ? pt M otherw lse provided 
Contraettag Officer, title to all 
“trials, equipment, supplies, and 
SX 1 ”* Personal property of every 
und and description purchased by the 
r^° r 'i' 0r the cost of which the 
« U entmed to be reimbursed 
tnctrifM tem ot 0081 under this con- 
directly from the 
emmon,°rl he Oove mment. The Gov- 
“tMto th 1 riRht 10 hwpect, 

such or reject, any Item of 

make"Sh**. The ““tractor shall 
Items sTm? disposition of rejected 
direct “tmh* C ° nt ractln* Officer shall 
cost of other property, the 

contract reimbursable to the 
^°.L Under thJs contract, shall 
upon m vest the Government 

n U) <“uance for use of such prop- 


erty in the performance of this con¬ 
tract, or (li) commencement of pro¬ 
cessing or use of such property in the 
performance of this contract, or (iii) 
reimbursement of the cost thereof by 
the Government, whichever first 
occurs. Property furnished by the 
Government and property purchased 
or furnished by the contractor, title to 
which vests in the Government, under 
this paragraph are hereinafter re¬ 
ferred to as government property. 
Title to government property shall not 
be affected by the incorporation of the 
property into or the attachment of it 
to any property not owned by the 
Government, nor shall such govern¬ 
ment property or any part thereof, be 
or become a fixture or lose its identity 
as personalty by reason of affixation 
to any reality. 

(c) Identification. To the extent di¬ 
rected by the Contracting Officer, the 
contractor shall identify government 
property coining into the contractor’s 
possession or custody by marking or 
segregating in such a way, satisfactory 
to the Contracting Officer, as shall in¬ 
dicate its ownership by the Govern¬ 
ment. 

(d) Disposition. The contractor shall 
make such disposition of government 
property which has come into the pos¬ 
session or custody of the contractor or 
under this contract as the Contracting 
Officer shall direct. When authorized 
in writing by the Contracting Officer 
during the progress of the work or 
upon completion or termination of 
this contract, the contractor may, 
upon such terms and conditions as the 
Contracting Officer may approve, sell, 
or exchange such property, or acquire 
such property at a price agreed upon 
by the Contracting Officer and the 
contractor as the fair value thereof. 
The amount received by the contrac¬ 
tor as the result of any disposition, or 
the agreed fair value of any such prop¬ 
erty acquired by the contractor, shall 
be applied in reduction of cost allowa¬ 
ble under this contract or shall be oth¬ 
erwise credited to account of the Gov¬ 
ernment, as the Contracting Officer 
may direct. Upon completion of the 
work or the termination of this con¬ 
tract, the contractor shall render an 
accounting, as prescribed by the Con¬ 
tracting Officer, of all government 
property which had come into the pos¬ 
session or custody of the contractor 
under this contract. 

(e) Protection of government proper¬ 
ty-classified Materials. The contrac¬ 
tor shall take all reasonable precau¬ 
tions, as directed by the Contracting 
Officer, or in the absence of such di¬ 
rections in accordance with sound in¬ 
dustrial practice, to safeguard and pro¬ 
tect government property In the con¬ 
tractor's possession or custody. Special 
measures shall be taken by the con¬ 
tractor In the protection of and ac¬ 
counting for any classified or special 


materials Involved in the performance 
of this contract, in accordance with 
the regulations and requirements of 
DOE. 

(f) Risk of loss 9f government prop¬ 
erty. The contractor shall not be liable 
for loss or destruction of or damage to 
government property in the contrac¬ 
tor’s possession unless such loss, de¬ 
struction or damage results from will¬ 
ful misconduct or lack of good faith on 
the part of the contractor’s manageri¬ 
al personnel, or unless such loss, de¬ 
struction or damage results from a 
failure on the part of the contractor’s 
managerial personnel, to take all rea¬ 
sonable steps to comply with any ap¬ 
propriate written directives of the 
Contracting Officer to safeguard such 
property under paragraph (e) hereof. 
The term "contractor’s managerial 
personnel" as used herein means the 
contractor’s directors, officers and any 
of its managers, superintendents, or 
other equivalent representatives who 
have supervision or direction of (1) all 
or substantially all of the contractor’s 
business; or (2) all or substantially all 
of the contractor’s operation at any 
one plant or separate location at 
which this contract is being per¬ 
formed; or (3) a separate and complete 
major industrial operation In connec¬ 
tion with the performance of this con¬ 
tract; or (4) a separate and complete 
major construction, alteration or 
repair operation in connection with 
performance of this contract. 

(g) Steps to be taken in event of loss. 
Upon the happening of any loss or de¬ 
struction of or damage to Government 
Property in the possession or custody 
of the contractor, the contractor shall 
Immediately inform the Contracting 
Officer of the occasion and extent 
thereof, shall take all reasonable steps 
to protect the property remaining, and 
shall repair or replace the lost, de¬ 
stroyed, or damaged property, if and 
as directed by the Contracting Officer, 
but shall take no action prejudicial to 
the right of the Government to recov¬ 
er therefor and shall furnish to the 
Government, on request, all reason¬ 
able assistance in obtaining recovery. 

(h) Government property for Gov¬ 
ernment use only. Government prop¬ 
erty shall be used only for the perfor¬ 
mance of this contract. 

8 JL50.704-22 Contractor procurement 

(a) DOE reserves the right at any 
time to require that the contractor 
submit for approval any or all procure¬ 
ments under this contract. The con¬ 
tractor shall not procure any item 
whose purchase is expressly prohibit¬ 
ed by the written direction of DOE 
and shall use such special and directed 
procurement sources as may be ex¬ 
pressly required by DOE. The contrac¬ 
tor shall (note A) provide Information 
concerning procurement methods, 
practices, and procedures used or pro- 
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posed to be used and shall use meth¬ 
ods. practices, and procedures which 
are at\xsptable to DOE. Procurement 
arrangements under this contract 
(note B) shall not relieve the contrac¬ 
tor of any obligation under this con¬ 
tract (including, among other things, 
the obligation properly to supervise, 
administer, and coordinate the work of 
subcontractors) and shall be in such 
form and contain such provisions as 
are required by this contract or as 
DOE may prescribe. 

(b) In addition to. and without dero¬ 
gation of any rights under paragraph 

(a) of this section and any other provi¬ 
sion in this contract, the contractor 
shall require subcontractors to furnish 
cost or pricing data, and shall include 
in such subcontracts the clause set 
forth in $9-3.850 except as otherwise 
directed or approved by DOE. 

(c) Procurement or transfer of 
equipment, materials, supplies, or ser¬ 
vices from a contr. ctor-controlled 
source (any division or other organiza¬ 
tional component of the prime con¬ 
tractor (exclusive of the contracting 
component) and any subsidiary or af¬ 
filiate of the contractor under a 
common control) shall be considered a 
procurement for the purposes of this 
article. 

Non A.—When appropriate, the words, 
“if required by the Contracting Officer/* 
may be inserted here. 

Non B.—When appropriate, the words 
“shall be made in the name of the contrac¬ 
tor, shall not bind nor purport to bind the 
Government” may be Inserted here. 

$ 9-50.704-23 Taxes. 

See $9-50.1103-3. 

$9-50.704-24 Subcontractor cost or pric¬ 
ing data. 

(a) The following clause shall be in¬ 
serted in all subcontracts under the 
prime contracts referred to in DOE- 
PR 9-3.807-3 where such subcontracts 
are over $100,000, and in all modifica¬ 
tions over $100,000 to such subcon¬ 
tracts even though the original 
amount of the subcontract is $100,000 
or less: 

Certified Cost or Pricihg Data 

(aXl) The subcontractor shall require 
under the situations described in (2) below, 
unless exempted under the exceptions set 
forth in (3) below, each sub-subcontractor 
under this subcontract to submit cost or 
pricing data and to certify that, to the best 
of his knowledge and belief, such cost or 
pricing data are accurate, complete and cur¬ 
rent 

(2) Except as provided In (3) below, certi¬ 
fied cost or pricing data shall be submitted 
prior to (i) the award of each sub-subcon¬ 
tract, the price of which is expected to 
exceed $100,000, and (ii) the negotiation of 
the price of each change or modification to 
a sub-subcontract under this subcontract for 
which the price adjustment is expected to 
exceed $100,000. 

(3) Certified cost or pricing data need not 
be furnished pursuant to this paragraph (a) 


where (i) the subcontractor has not been re¬ 
quired to furnish cost or pricing data; or (ii) 
the price adjustment is based on adequate 
price competition, established catalog or 
market prices of commercial items sold In 
substantial quantities to the general public, 
or the prices are set by law or regulation; 
and the subcontractor states in writing the 
basis for applying this exception. 

(4) In submitting the cost or pricing data, 
the sub-subcontractor shall use the form of 
certificate set forth in paragraph (b) below 
and shall certify that the data are accurate, 
complete, and current. Such certificate and 
data (actual or identified, as provided in the 
certificate prescribed below) shall be sub 
mitted by subsubcontractors to the next 
higher-tier sub-subcontractor, or the sub¬ 
contractor, as applicable, for retention. 

(b) The certificates required by this 
clause shall be in the form set forth 
below. 

Sttbcortractor's Certificate of Current 
Cost or Pricing Data 

This is to verify that, to the best of my 
knowledge and belief, cost or pricing data 
submitted in writing, or specifically identi¬ 
fied In writing if actual sub missio n of the 
data is impracticable (see FPR 1-3.807- 
3(h)(2), to the contractor in support of 
- are accurate, complete, and cur¬ 
rent as of - . 

Firm - 

Name - 

Title - 

(c) For purposes of verifying that 
certified cost or pricing data submitted 
in conjunction with the negotiation of 
this subcontract or any subcontract 
change or other modification involving 
an amount in excess of $100,000 were 
accurate, complete, and current, DOE 
shall, until the expiration of 3 years 
from the date of final payment under 
this subcontract, have the right to ex¬ 
amine those books, records, docu¬ 
ments, papers, and other supporting 
data which involve transactions relat¬ 
ed to this subcontract or which will 
permit adequate evaluation of the cost 
or pricing data submitted, along with 
the computations and projections used 
therein. 

(d) If the original price of this sub¬ 
contract exceeds $100,900 or the price 
of any change or other modification to 
this subcontract is expected to exceed 
$100,000, the subcontractor agrees to 
furnish the contractor certified cost or 
pricing data, using the certificate set 
forth in paragraph (b) above, unless 
the price is based on adequate price 
competition, established catalog or 
market prices of commercial items 
sold in substantial quantities to the 
general public or prices set by law or 
regulation. 

(e) The requirement for submission 
of certified cost or pricing data with 
respect to any change or other modifi¬ 
cation does not apply to any sub-sub- 
contract change or other modification, 
at any tier, where the subcontract is 
firm fixed-price or fixed-price with es¬ 
calation unless such change or other 


modification results from a change or 
other modification to the subcontract, 
nor does it apply to a sub-subcontract 
change or modification, at any tier 
where the subcontract is not firm 
fixed-price or fixed-price with escala¬ 
tion unless the price for such change 
or other modification becomes reim¬ 
bursable under the contract. 

(f) The subcontractor agrees to 
insert paragraph (c) without change 
and the substance of paragraphs (a), 
(b), (d), (e), and (f) of this clause in 
each sub-subcontract hereunder in 
excess of $100,000 and in each sub-sub- 
contractor of $100,000 or less at the 
time of making a change or other 
modification thereto in excess of 
$ 100 , 000 . 

(g) If the prime contractor deter¬ 
mines that any price. Including profit 
or fee, negotiated in connection with 
this subcontract or any cost reimburs¬ 
able under this subcontract was in¬ 
creased by any significant sums be¬ 
cause the subcontractor, or any sub¬ 
subcontractor pursuant to this clause 
or any sub-subcontract clause herein 
required, furnished incomplete or in¬ 
accurate cost or pricing data or data 
not current as certified in the subcon¬ 
tractor’s certificate of current cost or 
pricing data, then such price or cost 
shall be reduced accordingly and the 
contract shall be modified in writing 
to reflect such reduction. 

(h) Failure of the contractor and the 
subcontractor to agree on any of the 
matters in paragraph (g) above shall 
be a dispute concerning a question of 
fact within the meaning of the dis¬ 
putes clause of this subcontract. 

Note.— Since the subcontract Is subject to 
reduction under this clause by reason of de¬ 
fective cost or pricing data submitted in con¬ 
nection with certain sub-subcon tracts. It » 
expected that the subcontractor may wteb 
to Include a clause in each such sub-subcon¬ 
tract requiring the sub-subcontractor to ap¬ 
propriately idemnify the subcontractor. It to 
also expected that any sub-subcon tractor 
subject to such indemlnification 411 geni¬ 
ally require substantially similar ndemmfl- 
cation for defective cost or pricing data re¬ 
quired to the submitted by his lower-Ucr 
sub-subcontractors. 

(a) This clause may also be used for suir 
contracts of $100,000 or less for which a cer¬ 
tificate of cost or pricing data is obtained® 
accordance with FPR l-3.807-3(g). and, ii ao 
used, the $100,000 amount stated in to« 
clause should be appropriately modified. 

- (b) The head of a procuring activity, w 
contracts estimated to be within the Uro* 
of delegated authority, may. without power 
of redelegation, approve the waiver cited ® 
FPR 1-3.814-3(0. 

5 9-50.704-25 Workmanship and 
als. 

(a) Grade of workmanship and mat* 
rials. Unless otherwise directed by tne 
Contracting Officer or expressly 
vided for by specifications Issuefl 
under this contract: . 

(1) All workmanship shall be ii* 51 
class; and 
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(2) All articles, equipment and mate¬ 
rials Incorporated in the work are to 
be: 

( 1 ) New and of the most suitable 
grade of their respective kinds for the 
purpose; 

(ii) in accordance with any applica¬ 
ble drawings and specifications; and 

(iii) Installed to the satisfaction and 
with the approval of the Contracting 
Officer. 

Where equipment, materials, or arti¬ 
cles are referred to in the specifica¬ 
tions as “equal to” any particular stan¬ 
dard, the Contracting Officer shall 
decide the question of equality. 

(b) Samples and test results. If the 
Contracting Officer so requires, the 
contractor shall submit for approval 
samples of or test results on any mate¬ 
rials proposed to be incorporated in 
the work before making any commit¬ 
ment for the purchase of such materi¬ 
als. 


}9-50.704-26 Nuclear reactor safety. 

(a) The contractor recognizes that 
the activities under this contract in¬ 
volve the risk of a nuclear incident 
which, while the chances are remote, 
could adversely affect the public 
health and safety. In the conduct of 
its activities hereunder, the contractor 
will exercise a degee of care commen¬ 
surate with the risk involved. 


Non.—in contracts including activities In 
addition to reactor operations, this para¬ 
graph should be revised as foUows: 

(s) The activities under this contract in¬ 
dude the operation of a nuclear reactor and 
the contractor recognizes that such oper¬ 
ation involves the risk of a nuclear incident: 
which, while the chances are remote, could 
Mversely affect the public health and 
safety, in the operation of the nuclear reac¬ 
tor. the contractor will exercise a degree of 
care commensurate with the risk Involved. 


(b) The contractor shall comply wltl 
ail applicable regulations of DOE con 
nuclear reactor safety &n< 
with those requirements (including re 
^^requirements and instructions 
cJf.T , concerning nuclear reacto: 
swety of which it is notified in writini 
BfteOontnustliig Officer, 
n, Prior ^ e ^tial startup of an] 

^ re ? ctor under thl * contrac 
fniiAnH rtor any subsequent startut 
aJnifi * a which represents * 

^tenificant deviation from the proce 

scrihL , eQ !^ pr ? en t* or analyses de 
for the hazards summary reporl 
n^SL rcactor ‘ the contractor shall: 
and analysis reporl 

slimed ^ plans and procedures de 
and ^nre the safe operatior 
m of the reactor. These 

cover » but not be limitec 
checklists; normal oper 
auxL* J: he re l actor “<* supportinj 
emS^rt’ JP^tcnance operation 
sSrH?/ sltuations; technlca] 

(2) P^Kn r u equlpment and systems 
Pj^^tablish nuclear safety control 
res to be used within the con 


tractor's organization to insure appro¬ 
priate review and internal approval of 
the detailed plans and procedures 
specified in (1) above. 

(3) Submit to the Contracting Offi¬ 
cer for his approval such procedures 
relating to nuclear safety as may be 
designated by him. 

(4) Carry out a training program de¬ 
signed to assure that all personnel 
who will be engaged in the operations 
or maintenance of a nuclear reactor 
understand the approved * plans and 
procedures for nuclear safety perti¬ 
nent to their assignments. 

(5) Obtain the approval of the Con¬ 
tracting Officer prior to such startup 
of the reactor. 

(d) In the operation and mainte¬ 
nance of any nuclear reactor under 
this contract, the contractor shall: 

(1) Use all reasonable efforts to 
assure that all operational and mainte¬ 
nance activities are performed by 
qualified and adequately trained per¬ 
sonnel and, except as otherwise agreed 
in writing, are conducted under the su¬ 
pervision of personnel who are quali¬ 
fied to appraise any emergency condi¬ 
tion and take prompt effective action 
with respect thereto. 

(2) Operate the reactors within the 
operating limits which may be pre¬ 
scribed by the Contracting Officer. 
The Contracting Officer will consult 
with the contractor in formulating 
and revising such operating limits. 

(3) Follow strictly the procedures re¬ 
lating to nuclear safety approved by 
the Contracting Officer as specified in 
(c)(3) above and submit to the Con¬ 
tracting Officer for his approval any 
proposed changes in such procedures. 

(4) Establish a system of inspection 
approved by the Contracting Officer 
(including review of inspection reports 
by competent technical personnel) 
that will (I) provide frequent and peri¬ 
odic checks of reactor performance 
and of the qualifications and training 
of operating and maintenance person¬ 
nel and (ii) provide for investigation of 
any unusual or unpredicted reactor 
conditions that might affect the safe 
operation of the reactor. 

(5) Report promptly to the Contract¬ 
ing Officer any change in the physical 
condition of the reactor or its operat¬ 
ing characteristics that might in the 
judgment of the contractor affect the 
safe operation of the reactor. 

(0) Shut down the reactor immedi¬ 
ately whenever so instructed by the 
Contracting Officer, or whenever, in 
the judgment of the contractor, the 
risk of a nuclear incident endangering 
persons or property warrants such 
action. 

(7) Prepare, in cooperation with 
other services and facilities available 
at the site and with the approval of 
the Contracting Officer, a plan for 
minimizing the effects of a nuclear in¬ 
cident upon the health and safety of 


all persons on the site; cooperates with 
the Contracting Officer in his prepara¬ 
tion of a plan to protect the public off 
the site; instruct its personnel as to 
tnelr participation in such plans and 
any personal risk to such personnel 
that may be involved; and participate 
in such practice exercises as may be 
desirable to assure the effectiveness of 
such plans. 

Note.— The foregoing clause shall be in¬ 
corporated in all contracts involving the 
startup and/or operation of DOE owned, 
nonlicensed reactors including critical facili¬ 
ties. 

§9-50.704-27 Consultant or other compa¬ 
rable employment services of contrac¬ 
tor employees. 

(a) The following clause shall be in¬ 
cluded in all cost-reimbursement type 
contracts identified in § 9-50.1213-2(0. 

The contractor shall require all em¬ 
ployees who are employed full-time 
(an individual who performs work 
under the cost-type contract on a full¬ 
time annual basis) or part-time (50 
percent or more of regular annual 
compensation received under terms of 
a contract with DOE) on the contract 
work to disclose to the contractor all 
consultant or other comparable em¬ 
ployment services which the employ¬ 
ees propose to undertake for others. 
The contractor shall transmit to the 
Contracting Officer all information 
obtained from such disclosures. The 
contractor will require any employee 
who will be employed full-time on the 
contract to agree, as a condition of his 
participation in such work, that he 
will not perform consultant or other 
comparable employment services for 
another DOE contractor under its con¬ 
tract with DOE except with the prior 
approval of the contractor. 

(b) The following clause shall be in¬ 
cluded in all contracts identified in § 9- 
50.1213-2(d). 

The contractor shall require all em¬ 
ployees who are employed full-time 
(an individual who performs work 
under the cost-type contract on a full¬ 
time annual basis) or part-time (50 
percent or more of regular annua] 
compensation received under terms of 
a contract with DOE) on the contract 
work to disclose to the contractor ail 
consultant or other comparable em¬ 
ployment services which the employ¬ 
ees propose to undertake for others. 
The contractor shall transmit to the 
Contracting Officer all information 
obtained from such disclosures. The 
contractor will require any employee 
who will be employed full-time on the 
contract work to agree, as a condition 
of his participation in such work, that 
he will not perform consultant or 
other comparable employment ser¬ 
vices for another DOE contractor in 
the atomic energy field for another or¬ 
ganization except with the prior ap¬ 
proval of the contractor. If the con- 
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tractor believes, with respect to any 
employee who is employed full-time 
on the contract work, that any pro¬ 
posed consultant or other comparable 
employment service for an organiza¬ 
tion in the atomic energy field other 
than a DOE cost-type contractor may 
involve: (1)A rate of remuneration sig¬ 
nificantly in excess of the employee's 
regular rate of remuneration; (2) a sig¬ 
nificant question concerning possible 
conflict with DOE'S policies regarding 
conduct of employees of DOE’S con¬ 
tractors; (3) the contractor’s respon- 
siblity to report fully and promptly to 
DOE all significant research and de¬ 
velopment information; or (4) the 
patent provisions of the contractor’s 
contract with DOE, the contractor 
shall obtain the prior approval of the 
Contracting Officer for such consul¬ 
tant or other comparable employment 
service. 

5 9-50.704-28 Assignment 

Neither this contract nor any inter¬ 
est therein nor claim thereunder shall 
be assigned or transferred by the con¬ 
tractor except as expressly authorized 
in writing by the Contracting Officer. 

§9-50.704-29 Permits. 

Except as otherwise directed by the 
Contracting Officer, the contractor 
shall procure all necessary permits or 
licenses and abide by all applicable 
laws, regulations, and ordinances of 
the United States and of the state, ter¬ 
ritory, and political subdivision in 
which the work under this contract is 
performed. 

§ 9-50.704-30 Notice of labor disputes. 

Whenever an actual or potential 
labor dispute Js delaying or threatens 
the performance of the work, the con¬ 
tractor shall immediately notify the 
Contracting Officer in writing. Such 
notice shall include all relevant infor¬ 
mation concerning the dispute and its 
background. 

§ 9-50.704-31 Litigation and claims. 

(a) Initiation of litigation. The con¬ 
tractor may, with the prior written au¬ 
thorization of the Contracting Officer, 
and shall, upon the request of the 
Government initiate litigation against 
third parties, including proceedings 
before administrative agencies, in con¬ 
nection with this contract. The con¬ 
tractor shall proceed with such litiga¬ 
tion in good faith and as directed from 
time to time by the Contracting Offi¬ 
cer. 

(b) Defense and settlement of 
claims. The contractor shall give the 
Contracting Officer immediate notice 
in writing (1) of any action, including 
any proceeding before an administra¬ 
tive agency, filed against the contrac¬ 
tor arising out of the performance of 
this contract, and (2) of any claim 
against the contractor, the cost and 


expense of which is allowable under 
the clause entitled “Allowable costs." 
Except as otherwise directed by the 
Contracting Officer, in writing, the 
contractor shall furnish immediately 
to the Contracting Officer copies of all 
pertinent papers received by the con¬ 
tractor with respect to such action or 
claim. To the extent not in conflict 
with any applicable policy of insur¬ 
ance, the contractor may with the 
Contracting Officer’s approval settle 
any such action or claim, shall effect 
at the Contracting Officer’s request an 
assignment and subrogation in favor 
of the Government of all the contrac¬ 
tor’s rights and claims (except those 
against the Government) arising out 
of any such action or claim against the 
contractor, and if required by the Con¬ 
tracting Officer, shall authorize repre¬ 
sentatives of the Government to settle 
or defend any such action or claim and 
to represent the contractor in, or to 
take charge of, any action. If the set¬ 
tlement or defense of an action or 
claim against the contractor is under¬ 
taken by the Government, the con¬ 
tractor shall furnish all reasonable as¬ 
sistance in effecting a settlement or 
asserting a defense. Where an action 
against the contractor is not covered 
by a policy of insurance, the contrac¬ 
tor shall, with the approval of the 
Contracting Officer, proceed with the 
defense of the action in good faith and 
in such event the defense of the action 
shall be at the expense of the Govern¬ 
ment, Provided, however. That the 
Government shall not be liable for 
such expense to the extent that it 
would have been compensated for by 
insurance which was required by law 
or by the written direction of the Con¬ 
tracting Officer, but which the con¬ 
tractor failed to secure through its 
own fault or negligence. 

§9-50.704-32 Required bonds and insur¬ 
ance—exclusive of Government proper¬ 
ty (cost-type contracts). 

The contractor shall procure and 
maintain such bonds and insurance as 
are required by law or by the written 
direction of the Contracting Officer. 
The terms of any such bond or insur¬ 
ance policy shall be submitted to the 
Contracting Officer for approval upon 
request in view of the provisions of the 
article entitled “Property," the con¬ 
tractor shall not procure or maintain 
for its own protection any insurance 
covering loss or destruction of or 
damage to Government-owned proper¬ 
ty. 

§ 9-50.704-33 Priorities, allocations, and 
allotments. 

The contractor shall follow the pro¬ 
visions of DMS Regulation 1 and all 
other applicable regulations and 
orders of the Domestic and Interna¬ 
tional Business Administration, De¬ 
partment of Commerce in obtaining 


controlled materials and other prod¬ 
ucts and materials needed to fill this 
order. 

§ 9-50.704-34 Soviet-Bloc controls (unclu. 
sified research contracts with educt- 
tional institutions. 

In connection with the contract ac¬ 
tivities. the contractor agrees to 
comply with the requirements set 
forth in Attachment-of this con¬ 

tract relating to the countries listed 
therein. Prom time to time, by^written 
notice to the contractor, DOE shall 
have the right to change the listing of 
countries in Attachment — upon e 
determination by DOE that such 
change is in conformance with nation¬ 
al policy. The contractor shall have 
the right to terminate its performance 
under this contract upon at least sixty 
days' prior written notice to DOE if 
the contractor determines that it is 
unable, without substantially interfer¬ 
ing with its policies as an educational 
institution or without adversely affect¬ 
ing its performance, to continue per¬ 
formance of the work under this con¬ 
tract as a result of a change in Attach¬ 
ment -made by DOE pursuant to 

the preceding sentence. If the contrac¬ 
tor elects to terminate performance, 
the provisions of this contract respect¬ 
ing termination for the convenience of 
the Government shall apply. 

§ 9-50.704-35 Controls in the national in¬ 
terest (unclassified research contracti 
with educational institutions ). 

The contractor agrees to comply 
with the requirements of DOE speci¬ 
fied in Attachment - to this con¬ 

tract, and to such other DOE require¬ 
ments of the same general nature as 
the parties may agree to from time to 
time; these requirements relate to un¬ 
classified work, and they shall not be 
construed to limit or affect in any way 
the contractor’s obligation to conform 
to all security regulations and require¬ 
ments of DOE pertaining to classified 
work. 

§9-50.704-36 Organizational conflicts of 
interest (contracts with univeraltk* 
where DOE has major investment* in 
facilities but does not own or lease the 
land). 

The parties agree that the university 
has adopted policies and procedure* 

designed to avoid conflict-of-interest 
situations, which are in substantuu 
conformance with the Joint Statement 
of the Council of American Associ¬ 
ation of University Professors and tne 
American Council on Education of De¬ 
cember 1964. entitled. "On Preventing 
Conflicts of Interest in Government 
Sponsored Research at Universities, 
which policies and procedures will dc 
applied in connection with this con* 

The appropriate clauses contained ^ 
9-1.54 may be used under the con 
tions set forth therein. 
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§9-50.704-37 Statement of work (cost* 
type contract*). 

Ncm.-<») While It is not feasible to set 
forth standard language which would fit 
every cost-type contract situation, language 
for this clause must be designed to describe 
clearly the work being undertaken; the con¬ 
trols, as appropriate, to be exercised by 
DOE over the performance of that work; 
and the relationship contemplated between 
the parties. 

(b) This clause shall also include the fol¬ 
lowing language with respect to subcon¬ 
tracting performance of the work described 
pursuant to (a) above. The contractor shall, 
when directed by DOE and may, but only 
when authorized by DOE, enter into sub¬ 
contracts for the performance of any part 
of the work under this article. 

(c) In operating contracts when the con¬ 
tractor Is expected to perform no Davis- 
Bacon work with his own forces, the special 
clause in §9-50.1804-3 shall be included in 
this clause. 


§9-60.704-33 Special clause for operating 

contracts. 

See §0-50.1804-3. 

§ 0-50.704-39 Limitation of price and con¬ 
tractor performance (multiyear con¬ 
tracts). 

(a) Funds are obligated for perfor¬ 
mance of this contract in the amount 
of I— . This obligated amount is not 
considered sufficient for the contract 
performance required by and de¬ 
scribed herein for any year other than 
the first year. Upon availability of ad¬ 
ditional funds sufficient for perfor¬ 
mance of the full requirement for the 
next succeeding year, the Contracting 
Officer shail. not later than a date 
8 *reod to by the parties, so notify the 
contractor in writing and the amount 
of funds obligated herein for contract 
Performance shall be increased accord¬ 
ingly. This procedure shail apply for 
each successive year in which this con¬ 
tract Is to be performed. 

(b) The Government is not obligated 
10 the contractor for contract perfor- 
m&nce in any monetary amount in 

Rm °unt obligated herein. 

ic) The contractor shall not incur 
for the performance required for 
J?? ye .^ after the first year unless 
has been notified in writ- 
Contracting Officer of an 
grease in the obligated amount in ac- 
mh Paragraph (a) of this 
80 notified, the contractor's 
jWormance shall be increased only to 
5* e * tent required for the additional 
which funds have been obll- 

cvent °f termination pur- 
twV° the cl ause entitled “Termina- 
ment”° r /rpovenience of the Oovem- 
Dripp»' , a ^ t i le terms '‘total contract 
asSed?n d fi, W . 0r ^ under the contract" 
ble Clause plua the applica- 
caJSoJf 1, W “y. established as the 
under !h* n and to the work 

been * or whlc h funds have 

obU « a ted. In the event of termi¬ 


nation for default, the Government's 
right under this contract shall apply 
to the entire multiyear requirements. 

(e) Notification to the contractor of 
an increase or decrease in the funds 
obligated for performance of this con¬ 
tract as a result of a clause other than 
this clause shall not constitute the no¬ 
tification contemplated by paragraph 

(a) of this clause. 

Not* A.— 1 Thin clause may be used where 
appropriate. 

8 8-50.704-40 Cancellation (multiyear con¬ 
tracts). 

(a) As used herein, the term “cancel¬ 
lation" means that the Government is 
canceling, pursuant to this clause, its 
requirements as set forth in this con¬ 
tract for all years subsequent to that 
in which notice of cancellation is pro¬ 
vided. Such cancellation shall occur 
only, if by the date or within the time 
period specified in this contract, or 
such further time as may be agreed to, 
the Contracting Officer (1) notifies 
the contractor that funds will not be 
available for contract performance for 
any subsequent year, or (2) fails to 
notify the contractor that funds have 
been made available for performance 
of the requirement for the succeeding 
year. 

(b) Except for cancellation pursuant 
to this clause or for termination pur¬ 
suant to the clause entitled “Default", 
any reduction by the Contracting Offi¬ 
cer in the work called for under this 
contract shall be considered a ter ming - 
tion in accordance with the clause en¬ 
titled “Termination for convenience of 
the Government". Cancellation pursu¬ 
ant to this clause shall not be con¬ 
strued a termination in accordance 
with the clause entitled “Termination 
for convenience of the Government". 

(c) In the event of cancellation pur¬ 
suant to this clause, the contractor 
shall not, as consideration therefor, be 
entitled to any cancellation charge 
(Note A). 

Not* A.—In the event that cancellation 
charges are appropriate in a particular mul¬ 
tiyear award, the following should be substi¬ 
tuted for paragraph (c) above: 

(c) In the event of cancellation pursuant 
to this clause, the contractor shall be paid, 
as consideration therefor, a cancellation 
charge not to exceed the cancellation ceiling 
described and the contractor agrees to 
assign such employees or persons to the per¬ 
formance of the work under this contract 
and shall not reassign or remove any of 
them without the consent of the Contract¬ 
ing Officer. Whenever, for any reason, one 
or more of the aforementioned employees Is 
unavailable for assignment for work under 
the contract, the contractor shall, with the 
approval of the Contracting Officer, replace 
such employee with an employee of substan¬ 
tially equal abilities and qualifications. 

§ 8-50.704-43 Other contracts. 

The Government may undertake or 
award other contracts for additional 


work, and the contractor shall fully 
cooperate with such other contractors 
and Government employees and care¬ 
fully fit his own work to such addi¬ 
tional work as may be directed by the 
Contracting Officer. The contractor 
shall not commit or permit any act 
which will interfere with the perfor¬ 
mance of work by any other contrac¬ 
tor or by Government employees. 

8 8-50.704-44 Termination article for 
CPFF architect-engineer contracts. 

See 8 9-8.751. 

88-50.704-45 Termination article for op¬ 
erating contracts. 

See 8 8-50.801. 

88-50.704-46 Rights In technical data-fa- 
cillty. 

See 8 9-9.202-4(0(2). 

88-50.704-47 Classified Inventions. 

See 8 9-9.106. 

Sobpart 9-50.8 Termination of Contracts 

8 8-50.800 Scope and applicability. 

The policies and procedures of FPR 
Part 1-8 and Part 9-8 shall be applied 
to the termination and settlement of 
subcontracts by operating and other 
onsite contractors. 

8 9-50.801 Clause. 

The clause set forth in FPR 1-8.702 
is not required to be used in operating 
and onsite contracts. However, all op¬ 
erating and onsite contracts, regard¬ 
less of whether they are for produc¬ 
tion, research and development, or ser¬ 
vices, should contain an appropriate 
termination clause approved by coun¬ 
sel. The following is suggested for use 
in operating contracts: 

(a) This contract shall continue until 
-unless sooner terminated In accor¬ 
dance with the provisions which follow: 

(1) The performance of work under this 
contract may be terminated by Government 
In whole, or from time to time in part, (1) 
whenever the contractor shall default In 
performance, and shall fall to cure the fault 
or failure within such period as the con¬ 
tracting officer may allow after receipt from 
the contracting officer of a notice specifying 
the fault or failure, or (ii) whenever for any 
reason the contracting officer shall deter¬ 
mine any such termination is for the best 
Interest of the Government Termination of 
the work hereunder shall be effected by de¬ 
livery of a notice of termination specifying 
whether termination is for default of the 
contractor or for the convenience of the 
Government the extent to which perfor¬ 
mance of work under the contract shall be 
terminated, and the date upon which such 
termination shall become effective. Any 
such termination shall be without prejudice 
to any claim which either party may have 
against the other. If, after notice of termi¬ 
nation under the provisions of (aXlXi) 
above, it is determined for any reason that 
the contractor was not in default, such 
notice of default shall be deemed to have 
been Issued pursuant to (aXIXii) above, and 
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the rights and obligations of the parties 
hereto shall in such event be governed ac¬ 
cordingly. 

(2) Upon receipt of notice of termination, 
in accordance with (1) above, the contractor 
shall, to the extent directed In writing by 
the contracting officer, discontinue the ter¬ 
minated work and the placing of orders for 
materials, facilities, supplies, and services in 
connection therewith, and shall proceed, if, 
and to the extent required by the contract¬ 
ing officer, to cancel promptly, and settle 
with the approval of the Contracting Offi¬ 
cer. existing orders, subcontracts, and com¬ 
mitments insofar as such orders, subcon¬ 
tracts. and commitments pertain to this con¬ 
tract. 

(b) Upon the termination of this contract, 
full and complete settlement of all claims of 
the contractor and of DOE arising out of 
this contract shall be made as follows: 

(1) The Government shall have the right 
In its discretion to assume sole responsibility 
for any or all obligations, commitments, and 
claims that the contractor may have under¬ 
taken or incurred, the cost of which are al¬ 
lowable in accordance with the provisions of 
this contract; and the contractor shall, as a 
condition of receiving the payments men¬ 
tioned in this article, execute and deliver all 
such papers and take all such steps as the 
contracting officer may require for the pur¬ 
pose of fully vesting in the Government any 
rights and benefits the contractor may have 
under or in connection with such obliga¬ 
tions, commitments, or claims. 

(2) The Government shall treat as allowa¬ 
ble costs all expenditures made in accor¬ 
dance with and allowable under the article 
entitled “Allowable Costs and Fixed Pee", 
not previously so allowed or otherwise cred¬ 
ited for work performed prior to the effec¬ 
tive date of termination, together with ex¬ 
penditures as may be incurred for a reason¬ 
able time thereafter with the approval of, or 
as directed by, the contracting officer. 

(3) The Government shall treat as allowa¬ 
ble costs, to the extent not included in 
(b)(2) above, and the costs of settling and 
paying claim* arising out of the termination 
of work under orders, subcontracts, and 
commitments as provided in (a)(2) above. 

(4) The Government shall treat as allowa¬ 
ble costs the reasonable costs of settlement. 
Including accounting, legal, clerical, and 
other expenses reasonably necessary for the 
preparation of settlement claims and sup¬ 
porting data with respect to the termination 
of the contract and for the termination and 
settlement of orders and subcontracts there¬ 
under, together with such further expendi¬ 
tures made by the contractor after the date 
of termination for the protection or disposi¬ 
tion of Government property as are ap¬ 
proved or required by the contracting offi¬ 
cer, provided, however, that if the termina¬ 
tion is for default of the contractor, there 
shall not be included any amount for prep¬ 
aration of the contractor's settlement pro¬ 
posal. 

(5) If performance of work under this con¬ 
tract is terminated In whole by the Govern¬ 
ment, the fixed fee of the contractor shall 
be prorated to and Including the effective 
date of such termination. In addition. If the 
termination is for the convenience of the 
Government, the contractor shall be paid a 
fixed fee in an amount to be agreed upon as 
compensation for its services in closing out 
the work under this contract after the effec¬ 
tive date of such termination. 

The additional fixed fee is to be negotiat¬ 
ed as soon as practicable after service of 


notice of termination, shall take into ac¬ 
count the estimate of the cost of the ser¬ 
vices and managerial effort to be rendered 
under this article after the effective date of 
termination, and shall be provided for in a 
supplement or amendment to this contract 
prior to final settlement hereunder. Pend¬ 
ing agreement as to the amount of such fee, 
the contractor shall diligently proceed with 
the performance of the services required 
under this article. No additional fee will be 
paid if the contract is terminated due to the 
default of the contractor. In the event of a 
partial termination by the Government, an 
equitable adjustment shall be made in the 
fixed fee If such termination results in a 
material decrease in the level of the con¬ 
tractor's management effort. Any failure to 
agree on the right to or the amount of any 
adjustment shall be deemed a dispute 
within the purview of the article hereof en¬ 
titled "Disputes". 

(0) The obligation of the Government to 
make any of the payments required by this 
article or any other provisions of this con¬ 
tract shall be subject to any unsettled 
claims in connection with this contract 
which the Government may have against 
the contract. 

(c) Prior to final settlement, the contrac¬ 
tor shall furnish a release as required in the 
article entitled "Payments and Advances" 
hereof and such accounting for Govern¬ 
ment-owned property as may be required by 
the contracting officer Provided, However, 
That unless the contracting officer requires 
an inventory, the maintenance and disposi¬ 
tion of records of Government-owned prop¬ 
erty in accordance with the article entitled 
"Accounts, Records and Inspection" hereof 
shall be accepted by the contracting officer 
as full compliance will all requirements of 
this contract pertaining to an accounting 
for such property. 

Subport 9-50.9 Patent!, Data, and Copyrights 

} 9-50.900 Scope of subpart 

This subpart sets forth policies, pro¬ 
cedures, and contract clauses with re¬ 
spect to inventions made, conceived, or 
utilized In the course of or under any 
contracts grants, agreements, under¬ 
standings, or other arrangements en¬ 
tered into with or for the benefit of 
DOE. In addition, this subpart sets 
forth DOE’s policies, procedures, and 
contract clauses with respect to the ac¬ 
quisition and use of technical data and 
copyrights in contracts or subcon¬ 
tracts entered into, with or for the 
benefit of the Government. 

5 9-50.901 General policy. 

With respect to patents, it is noted 
that subpart 9-9.1 applies hereto, with 
the exception that the short form 
Patent Rights clause In § 9-9.107-0 will 
not be used in contracts calling for the 
operation of Government-owned facili¬ 
ties. Also, the provisions of §9-9.109- 
6(h) pertaining to “waivers to educa¬ 
tional institutions” do not apply to 
this subpart. In the case of Subpart 9- 
9.2, all of the material contained 
therein is also applicable hereto, 
either with respect to prime contracts 
or subcontracts thereunder. 


§ 9-50.902 Negotiations and deviation!. 

Contracting officers shall contact 
the field patent counsel assisting their 
procuring activity, or the Assistant 
General Counsel for Patents, for assis¬ 
tance to the contracting officer in se¬ 
lecting, negotiating, or approving ap¬ 
propriate patent, data, and copyright 
clauses in accordance with the proce¬ 
dures as set forth in § 9-9.107-4(k) and 
9-9.202-5. 

Subpart 9-50.10 Bonds and Insurant* 

§ 50.1000 Scope. 

Policies and procedures of FPR Part 
1-10, shall be applied to procurements 
by operating and other onsite contrac¬ 
tors, except that the provisions of 
FPR 1-10.104-1 and 1-10.105-1 shall 
be applied only to construction sub¬ 
contracts. 


§ 9-50.1001 Bid guarantees. 

A bid guarantee may be required for 
a lump sum or a unit price construc¬ 
tion subcontract under an operating 
contract when the subcontract is en¬ 
tered into under procedures similar to 
formal advertising. 

§ 9-50.1002 Performance bonds. 

Performance bonds shall not be fur¬ 
nished at Government expense In con¬ 
nection with DOE operating and 
onsite contracts and cost- reimburse¬ 
ment type subcontracts thereunder. 


§ 9-50.1002-1 Construction contracts. 

A performance bond on Standard 
Form 25 (modified to name the operat¬ 
ing or onsite contractor as well as the 
United States of America as obligees) 
shall be required for all lump sum and 
unit price construction subcontracts in 
excess of $2,000 where the subcon¬ 
tracts are under operating or onsite 
contracts (or under cost-reimburse¬ 
ment type subcontracts under those 
operating or onsite contracts). The 
penal amounts should be as set forth 
in FPR l-10.104-l(b). 


§9-60.1002-2 Other than construction 
contracts. 

Situations in addition to those listed 
in FPR l-10.104-2(b) which mayW; 
rant requiring a performance bona 


luc. 

(a) Where doubt exists as to the fl* 
nancial or technical ability of all possi¬ 


ble suppliers. . k 

(b) Where the contractor's talent » 
overly concentrated in a few ke y 
sonnel whose illness or depanu^ 
could seriously Impair the contractors 
ability to perform the proposed wort 

(c) Where other commitments of tn 
contractor might delay performance. 

(d) Where performance of the im¬ 
posed work might disrupt other ope 
ations of the contractor and impw* 


overall efficiency. 

(e) Where the item being manl ^. 
tured is a component for another aru 
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de and Is required by a particular date 
in order to avoid delay in delivery of 

the end product. 

§5-50.1003 Payment bonds. 

Payment bonds shall not be fur¬ 
nished at Government expense in con¬ 
nection with operating and onsite con¬ 
tracts and cost-reimbursement type 
subcontracts. 

§9-50.1003-1 Construction contracts. 

A payment bond on Standard Form 
24A modified to name the operating 
contractor as well as the United States 
of America as obligees) shall be re¬ 
quired for all lump sum and unit price 
construction subcontracts in excess of 
$2,000 where the subcontracts are 
under operating and onsite contracts 
(or under cost-reimbursement type 
subcontracts under operating and 
onsite contracts.) The penal amou nts 
should be as set forth in FPR 1- 
10.105-l(b). 


$9-50.1003-2 Other than construction 

contract*. 

Determinations that it is in the best 
interest of the Government to require 
payment bonds in connection with 
other than construction contracts may 
be made by the contracting officer on 
individual procurements, subject to 
the approval of the head of the pro¬ 
curing activity. In the case of either 
advertised or negotiated procure¬ 
ments, whenever the contracting offi¬ 
cer has reason to believe that work 
tader a proposed contract might be 
delayed because of the concern of sub¬ 
contractors or suppliers over the credit 
standing of a potential prime contrac¬ 
tor, he should consider the advisability 
of requiring & payment bond. 


§•-50.1004 Execution and administration 
of bond*. 

(a) Did bonds. Prior to award of a 
contract, the contracting officer shall 
obtain review of the bid bond fur- 
with the successful bid as to 
“Hi sufficiency and as to 
wettability of the surety. Prior to 
ward of a construction subcontract, 
officer or, with his ap- 
operating or onsite con- 
™ 811811 obtain review of the bid 
^ ta^ed with the successful bid 
trx ^ sufficiency and as 

J^cceptadWlity of the surety and ade- 
^/oahe bond. 

ThJ ?r : ? n7 i ance and Payment bonds. 
«« oontractog officer shall obtain 

and^m *! uch 1)011(18 as to legal form 
sufficiency and as to adequacy. 

control a ?? r<1 °* a construction sub- 
with ’ ttle con tracting officer or, 

oiX h L? pr ? va1 ’ the °p eratin « ° r 

SSr♦^? tr ¥ tor (or cost-reimburse- 
subcontractor under an op- 
. contractor), shall obtain 

and suffL SUCh 1)011(18 as to leg^l form 
efficiency and as to acceptability 


of the surety and adequacy of the 
bonds. 

9 9-60.1005 Contract articles—bonds. 

Standard contract articles pertaining 
to bonds are set forth in 9 9-60.704-30. 

9 9-50.1006 Corpopraie cosureties. 

More than one corporate surety may 
be accepted as surety upon any recog¬ 
nizance, stipulation, bond, or under¬ 
taking in connection with either con¬ 
struction or other contracts, provided 
that in no case will the liability of any 
such cosurety exceed the maximum 
penal sum in which the corporate 
surety is qualified to any one obliga¬ 
tion. On bonds covering contracts 
other than construction contracts, 
where the amount of the bond is 
greater than the limitation of the cor¬ 
porate surety, the latter may reinsure 
with a corporation on the acceptable 
list of corporate sureties having the re¬ 
quired underwriting capacity. Reinsur¬ 
ance agreements are not acceptable in 
connection with construction con¬ 
tracts. Corporate cosureties need not 
obligate themselves for the full 
amount of the bond. Each corporate 
surety may, by setting forth the limit 
of its liability in the bond as a definite 
and specified sum, limit such liability. 
The cosureties must, however, bind 
themselves "jointly and severally" for 
the purpose of allowing a joint action 
or actions against any or all of them. 

9 9-50.1007 Partnership as sureties. 

A partnership or other unincorpor¬ 
ated association, as such, shall not be 
accepted as a surety. The individual 
members of the partnership or associ¬ 
ation may, of course, qualify as sure¬ 
ties, provided they meet the require¬ 
ments set forth in FPR 1-10.203. Indi¬ 
vidual members of a partnership or as¬ 
sociation shall not, however, be accept¬ 
able as sureties on bonds under which 
the partnership or association, or any 
co-partner or member thereof, is the 
principal obligor. 

9 9-50.1008 Substitution or replacement of 
a surety. 

In case of financial embarrassment, 
failure, or other disqualifying cause of 
the part of a surety under a bond, the 
contracting officer shall require the 
substitution of a satisfactory new 
surety. 

9 9-50.1009 Contract article—insurance. 

The contract article pertaining to in¬ 
surance is set forth in 9 9-7.204-5. 

99-50.1010 Indemnification of DOE con¬ 
tractors. 

The provisions of Subpart 9-10.50, 
Indemnification of DOE contractors, 
apply to operating and other onsite 
contractors in accordance with 9 9- 
10.5001. 
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Subport 9-S0.11 Federa l , Stole, and Local 
Taxes 

99-50-1101 Exemptions from Federal 
excise taxes. 

9 9-50.1101-1 Supplies and services for the 
exclusive use of the United States. 

(a) The exemption respecting taxes 
on communication services or facilities 
has been held to extend to such ser¬ 
vices when furnished to DOE operat¬ 
ing and other onsite contractors who 
pay for such services or facilities for 
advances made to them by DOE under 
their contracts. 

(b) Additional exemptions: Where it 
is considered that a request for an ad¬ 
ditional exemption would be justified, 
a recommendation that such a request 
be made should be forwarded to the 
Controller. 

<c) Exemption certificates: Where 
tax exemption certificates are re¬ 
quired in connection with the forego¬ 
ing taxes, the head of the procuring 
activity will supply standard Govern¬ 
ment forms on request. 

9 9-50.1102 State and local taxes. 

99-50.1102-1 Policy. 

It is the DOE policy to secure those 
immunities or exemptions from State 
and focal taxes to which it is entitled 
under the Federal constitution or 
State laws. In carrying out this policy. 
Heads of procuring activities shall: 

(a) Take all necessary steps to pre¬ 
clude payment of any taxes for which 
any of the foregoing immunities or ex¬ 
emptions are available. Advice of coun¬ 
sel should be sought as to the avail¬ 
ability of such immunities or exemp¬ 
tions; 

(b) Procure directly and furnish to 
contractors as Government-furnished 
property, equipment, material, or ser¬ 
vices when, in the opinion of the Head 
of the procuring activity: 

(1) Such direct procurement will 
result in substantial savings to the 
Government, taking into consideration 
any additional administrative costs; 

(2) Such direct procurement will not 
have a substantial adverse effect on 
the relationship between DOE and its 
contractor, and 

(3) Such direct procurement will not 
have a substantial adverse effect on 
the DOE program or schedules. 

9 9-50.1103 Contract clauses. 

99-50.1103-1 Cost-reimbursement type 
contracts. 

Contracting officers should include 
an appropriate clause in operating and 
other onsite contracts (and cost-type 
subcontracts where the higher-tier 
contracts and subcontracts are cost- 
type) which would require that the 
contractor take certain actions with 
regard to nonpayment, payment, pro¬ 
test, or other treatment of specific 
taxes. 
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8 9-60.1103-2 Purchase orders and sub¬ 
contracts. 

(a) Contracting officers should 
assure that tax matters are appropri¬ 
ately treated in their review and ap¬ 
proval of an operating contractor’s 
procurement system and in their 
review and approval of individual pro¬ 
curements by such contractor. An ap¬ 
propriate tax article should be includ¬ 
ed in all fixed-price purchase orders 
and subcontracts and purchase orders 
contain provisions covering all tax 
matters which may require special 
consideration. 

§$-60.1103-3 Clause. 

The following clause is suggested for 
use in operating contracts: 

State awd Local Taxes 

(a) The contractor agrees to notify the 
contracting officer of any State or local tax, 
fee. or charge levied or purported to be 
levied on or collected from the contractor 
with respect to the contract work, any 
transaction thereunder, or property In the 
custody or control of the contractor and 
constituting an allowable item of cost if due 
and payable, but which the contractor has 
reason to believe, or the contracting officer 
has advised the contractor, is or may be in¬ 
applicable or invalid; 1 and the contractor 
further agrees to refrain from paying any 
such tax, fee, or charge unless authorized in 
writing by the contracting officer. Any 
State or local tax. fee, or charge paid with 
the approval of the contracting officer or on 
the basis of advice from the contracting of¬ 
ficer that such tax, fee, or charge is applica¬ 
ble and valid, and which would otherwise be 
an allowable item of cost, shall not be disal¬ 
lowed as an item of cost by reason of any 
subsequent ruling or determination that 
such tax. fee. or charge was in fact inappli¬ 
cable or invalid. 

(b) The contractor agrees to take such 
action as may be required or approved by 
the contracting officer to cause any State or 
local tax, fee. or charge which would be an 
allowable cost to be paid under protest; and 
to take such action as may be required or 
approved by the contracting officer to seek 
recovery of any payments made, including 
assignment to the Government or its desig¬ 
nee of all rights to an abatement or refund 
thereof, and granting permission for the 
Government to Join with the contractor In 
any proceedings for the recovery thereof or 
to sue for recovery in the name of the con¬ 
tractor. If the contracting officer directs the 
contractor to institute litigation to enjoin 
the collection of or to recover payment of 
any such tax. fee, or charge referred to 
above, or if a claim or suit is filed against 
the contractor for a tax, fee. or charge it 
has refrained from paying In accordance 
with this article, the procedures and re¬ 
quirements of the article entitled “Litiga¬ 
tion and Claims” shall apply and the costs 
and expenses incurred by the contractor 
shall be allowable items of cost, as provided 
in this contract, together with the amount 
of any Judgment rendered against the con¬ 
tractor. 


‘Requirement for notice may be broa- 
dended to include all State and local taxes 
which may be claimed as allowable costs 
when considered to be appropriate. 


(c) The Government shall save the con¬ 
tractor harmless from penalties and Interest 
incurred through compliance with this arti¬ 
cle. All recoveries or credits in respect of the 
foregoing taxes, fees, and charges (Including 
Interest) shall inure to and be for the sole 
benefit of the Government. 

Subpart 9-50.12—labor Ralaticns 

§9-50.1200 Scope. 

(a) This part implements and supple¬ 
ments FPR Part 1-12. 

(b) The provisions referenced below 
pertain to procurement by operating 
and other onsite contractors. 

§9-50.1201 Basic labor policies. 

§9-50.1201-1 General. 

(a) The policies and procedures 
stated in FPR Subpart 1-12.1 are rec¬ 
ommendatory and for guidance of 
Federal agencies and provide that 
problems arising out of contractor 
labor relations shall be handled in ac¬ 
cordance with agency procedures. 
Except as provided herein, contracting 
officers shall, in appropriate circum¬ 
stances. follow the guidance In FPR 
Subpart 1-12.1. 

(b) Contracting officers shall apply 
the principles and policies set forth in 
this part §9-50.12 in lieu of or in modi¬ 
fication of FPR 1-12.101 to contrac¬ 
tors responsible for the management/ 
operation of Government-owned and/ 
or controlled sites and facilities. 

§9-50.1201-2 Labor relations (contractor 
personnel management and labor rela¬ 
tions). 

The extent of Government owner¬ 
ship of the nation's energy plant and 
materials, and the overriding concerns 
of national defense and security, 
impose special conditions on personnel 
and labor relations in the energy pro¬ 
gram, namely, continuity of vital oper¬ 
ations at DOE installations rnhst be 
assured; DOE must retain absolute au¬ 
thority on all questions of security; 
DOE reviews labor expenses under op¬ 
erating and onsite contracts as a part 
of its responsibility for assuring judi¬ 
cious expenditure of public funds. It is 
the intent of DOE, that personnel and 
labor policies throughout the energy 
program should reflect the best expe¬ 
rience of American industry in aiming 
to achieve the type of stable labor- 
management relationships essential to 
the proper development of the energy 
program. The following enunciates the 
principles upon which the DOE policy 
is based: 

(a) Employment standards . (1) Con¬ 
tractors are expected to bring experi¬ 
enced, proven personnel from their 
private operations to staff key posi¬ 
tions on the contract work and to re¬ 
cruit other weli-qualified personnel as 
needed. Such personnel should be em¬ 
ployed and treated during employ¬ 
ment without discrimination by reason 


of race, color, religion, sex, or national 
origin. Contractors shall take affirma¬ 
tive action to achieve these objectives. 

(2) The job qualifications and suit 
ability of prospective employees 
should be established by the contrac¬ 
tor prior to employment by careful 
personnel investigations. Where a se¬ 
curity clearance will be required, the 
applicant’s suitability must be estab¬ 
lished before a request is made to 
DOE for a security clearance. 

(3) The contractor is responsible for 
maintaining satisfactory standards of 
employee qualifications, performance, 
conduct, and business ethics under Its 
own personnel policies. 

(b) Security. On all matters of secu¬ 
rity at its installations, DOE retains 
absolute authority and neither the se¬ 
curity rules nor their administration 
are matters for collective bargaining 
between management and labor. Inso¬ 
far as DOE security regulations affect 
the collective bargaining process, the 
security policies and regulations will 
be made known to both parties. To the 
fullest extent feasible, DOE will con¬ 
sult with representatives of manage¬ 
ment and labor in formulating securi¬ 
ty rules and regulations that affect 
the collective bargaining process. 

(c) Wages, salaries, and employee 
benefits. (1) Wages, salaries, and em¬ 
ployee benefits shall be administered 
in a manner designated to adapt 
normal industry or university prac¬ 
tices and conditions to the contract 
work and to provide for appropriate 
review by DOE. Area practices, valid 
patterns, and well-established com¬ 
mercial or academic practices of the 
contractors, as appropriate form the 
criteria for the establishment and ad¬ 
justment of compensation schedules. 

(2) The aspects of wages, hours, and 
working conditions which are the sub¬ 
stance of collective bargaining to 
normal organized industries will be 
left to the orderly processes of negotJ- 
ation and agreement between DOE 
contractor managements and employ¬ 
ee representatives with maximum pos¬ 
sible freedom from Government inter¬ 
ference. 

(d) Employee relations. The nan 

dling of employee relations on con¬ 
tract work, including such matters as 
the conduct and discipline of the won 
force and the handling of employ#- 
grievances, is part of the normal man* 
agement responsibility of the contrac¬ 
tor. — At 1 

(e) Collective bargaining. (1> 
review of collective bargaining 
tlces will be premised on the view tnw 
management’s trusteeship for the op¬ 
eration of the Govemmeni lacliJU® 
includes the duty to adopt practice* 
which are fundamental to the frienouf 
adjustment of disputes, and which ^ 
perience has shown promote 0T< r™ 
collective bargaining relationships 
Practices inconsistent with this vie 
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may be objected to If not found to be 
otherwise clearly warranted. 

(2) In line with the policy of assur¬ 
ing continuity of operation of vital fa¬ 
cilities, all collective bargaining agree¬ 
ments at Government-owned energy 
installations should provide that griev¬ 
ances and disputes involving the inter¬ 
pretation of application of the agree¬ 
ment will be settled without resort to 
strike, lockout, or other interruption 
to normal operations. For this purpose 
each collective bargaining agreement 
should provide an effective grievance 
procedure with arbitration as its final 
step, unless the parties mutually agree 
upon some other method of assuring 
continuity of operations for the term 
of the agreement. 

(3) DOE expects its contractors and 
the unions representing contractor 
employees to cooperate fully with the 
Federal Mediation and Conciliation 
Service. 

(f) Personnel training. DOE encour¬ 
ages and supports personnel training 
programs aimed at Improving work ef¬ 
ficiency or developing needed skills 
which are not otherwise obtainable. 
DOE also encourages participation by 
Its construction contractors in building 
trades apprenticeship programs under 
Federal, State, and local apprentice¬ 
ship standards. 

(g) Working conditions. Accident, 
fire, health, and occupational hazards 
associated with DOE activities will be 
held to a practical minimum level and 
controlled in the interest of mainte¬ 
nance of health and prevention of ac¬ 
cidents. To this end, contractors are 
required to maintain comprehensive 
continuous preventive and protective 
programs appropriate to the particu¬ 
lar activities throughout all oper¬ 
ations, subject to DOE control. Appro¬ 
priate financial protection in case of 
occupational disability will he pro¬ 
vided employees on DOE projects. 


§940.1201-3 Overtime, extra-pay shifts, 
and multi: hift work. 

provisions of FPR 1-12.102 
Procurement 
***** other onsite contrac- 


(hUpprorafs. Where the cost to the 
si A# 1 ? nent be affected, approv- 
nftmL? 0Ur8 °* work 1x1 excess of the 
w . orkweek 13 Justified only in 
cse instances and for those employ- 

tima en ,i 030 ** shown that over- 
d i provlde needed and de- 
S^ b !?i mpetua the accomplish- 
otboY ^ 002 objectives and that all 
havp K^i eanfi °* me cting these needs 
n considered found inad- 
S,f° T not feas Jble. Accordingly, 
m 8 procuring activities shall: 
exc C0I *r 0 ls to prevent 
dftSK 1 ° vertime and to assure 
0 l ert }** w °rk is in the best 
casual nt, the Government. By 
overtime Is meant (i) work In 


excess of the normal workweek (or in 
excess of an authorized extended 
workweek) normal workweek (or in 
excess of an" authorized extended 
workweek) which cannot be regularly 
scheduled in advance, or (ii) regularly 
scheduled work in excess of the 
normal workweek for a period of four 
consecutive weeks or less: and 

(2) Establish controls to assure that 
any use of an extended workweek 
schedule is in the best interest of the 
Government Extended workweek 
means a workweek regularly scheduled 
and established in excess of the 
normal workweek for a period in 
excess of four consecutive weeks. 

$9-50.1201-4 Retention of payroll and as¬ 
sociated records. 

Under certain contracts for the man¬ 
agement and operation of DOE facili¬ 
ties, for the construction of major fa¬ 
cilities, and for necessary miscella¬ 
neous construction incidental to the 
function of these facilities, the title to 
payroll and associated records is in the 
Government and such records are dis¬ 
posed of in accordance with DOE di¬ 
rections. For such contracts, the So¬ 
licitor of Labor has granted a toler¬ 
ance from the Department of Labor 
Regulations to omit from the pre¬ 
scribed labor clauses the requirement 
for the retention of payrolls and asso¬ 
ciated records for a period of three 
years after completion of the contract. 
Under this tolerance, the records re¬ 
tention requirements for all labor 
clauses in the contract and the Fair 
Labor Standards Act is satisfied by dis¬ 
posal of such records in accordance 
with DOE directives. 

$9-50.1202 Convict labor. 

The provisions of FPR Subpart 1- 
12.2 apply to procurement by operat¬ 
ing and other onsite contractors. 

$ 9-50.1203 Contract Work Hour* and 
Safety Standards Act (other than con¬ 
struction contracts). 

The requirements of FPR Subpart 
1-12.3 apply to procurement by oper¬ 
ating and other, onsite contractors to 
the same extent and under the same 
conditions such requirements apply to 
direct procurement. Paragraph (c) of 
the clause in FPR 1-12.303 should be 
revised to provide for the withholding 
of moneys from the subcontractor by 
the prime contractor as directed by 
the contracting officer. 

$ 9-50.1204 Walsh-Healey Public Con- 

* tracts Act 

(a) The requirements of FPR Sub¬ 
part 1-12.6 and this section apply to 
procurement by operating and other 
onsite contractors to the same extent 
and under the same conditions such 
requirements apply to direct procure¬ 
ment. 


(b) Because DOE has safety and 
health sta ndar ds compatible with 
those of 41 CFR 50-204, the Labor De¬ 
partment has agreed to accept DOE'S 
program for Inspection and evaluation 
of compliance in lieu of establishing 
its own program of inspection and 
evaluation to the extent the Walsh- 
Healey safety and health standards 
are applicable to operations conducted 
for DOE at government-owned and/or 
controlled sites or facilities. 

$9-50.1205 Equal opportunity in employ¬ 
ment 

This section implements FPR Sub¬ 
part 1-12.8, as amended by FPR Tem¬ 
porary Regulation No. 19. 

$ 9-50.1205-1 Duties of the agency. 

(a) The Director, Office of Equal 
Opportunity, is the DOE contract 
compliance officer. The contract com¬ 
pliance officer has designated a 
deputy contract compliance office for 
privately-owned facilities of Federal 
contractors assigned to DOE by the 
Department of Labor, and has desig¬ 
nated the heads of procuring activities 
as deputy contract compliance officers 
for all existing and prospective DOE 
contractors, including construction 
contractors, performing work at Gov¬ 
ernment-owned or supported facilities 
and sites. 

(b) The Office of Contractor Indus¬ 
trial Relations develops policies, stan¬ 
dards, guides, and procedures to assure 
compliance with DOE policy and pro¬ 
gram objectives. Executive Orders 
dealing with equal employment oppor¬ 
tunity, and rules and regulations pro¬ 
mulgated thereunder as they relate to 
Government-owned contractor-operat¬ 
ed facilities and construction projects. 
The Office of Contractor industrial 
Relations, or designee provides assis¬ 
tance to all DOE contracting officers 
in obtaining pre-award evaluations 
from compliance agencies for prospec¬ 
tive prime contracts and subcontracts. 

$ 9-50.1205-2 Pre-award requirement*— 
nonexempt contracts and subcontracts. 

(a) Nonconstruction contracts. Prior 
to the award of a nonconstruction, 
nonexempt contract of $1 million or 
more, the contracting officer shall de¬ 
termine that, as outlined in FPR 1- 
12.805-5<d), the prime contractor and 
each of its known first-tier subcontrac¬ 
tors which will be awarded subcon¬ 
tracts of $1 million or more are in 
compliance with the equal opportuni¬ 
ty clause pursuant to 41 CFR 60-1. In 
the event that the prospective contrac¬ 
tor or subcontractor has not held a 
contract containing the eq&ul opportu¬ 
nity clause, the contracting officer 
shall determine that the prospective 
contractor appears able to conform to 
the requirements of the EEO clause. 
The contracting officer *h*Jl request 
the Office of Contractor Industrial 
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Relations, to make this determination, 
which is required by FPR 1-12.805-5. 

(b) Construction contracts . Cl) Con¬ 
struction contracts, including cost • 
sharing contracts, are subject to 
Office of Federal Contract Compliance 
Programs (OFCCP) orders applicable 
in particular areas. 

(1) When a proposed nonexempt 
Federal or Federally-assisted construc¬ 
tion contract is within a geographic 
area where construction is subject to 
the provisions of Federal EEO Bid 
Conditions. Part I or Part II, the so¬ 
licitation shall contain those bid condi¬ 
tions. The contracting officer shall in¬ 
clude in such solicitation a statement 
that “the offeror shall adhere to the 
affirmative action plan (bid condi¬ 
tions) set forth in this solicitation”. 

<ii) Lists of areas for which OFCCP 
has designated specific affirmative 
action requirements are available 
through the Office of Contractor In¬ 
dustrial Relations. Contracting offi¬ 
cers should assure that this list and 
copies of pertinent orders are made 
available to all concerned DOE pro¬ 
curement offices and to DOE contrac¬ 
tors and construction subcontractors 
for work to be performed in the specif¬ 
ic geographical areas. 

(2) Other nonexempt construction 
contracts, (i) When a proposed nonex¬ 
empt Federal or Federally-assisted 
construction contract is not in a “plan 
area” and is in the amount of $10,000 
or more, offerors must agree to 
comply with the equal opportunity 
clause. 

(ii) When proposed nonexempt con¬ 
tracts of $1,000,000 or over are not in 
plan areas and have not been designat¬ 
ed as high impact, offerors also must 
submit to the contracting officer de¬ 
tails regarding specific affirmative 
action steps to be taken by the offeror 
in connection with all work under the 
contract. Such details shall include es¬ 
timates of the percentage of minority 
group persons expected to be em¬ 
ployed in each craft involved in the 
performance of the contract work. All 
solicitations in regard to such con¬ 
struction contracts shall reference the 
offeror's affirmative action require¬ 
ments and the offeror's obligation to 
make good faith efforts to employ 
women in craft positions. 

(iii) Pursuant to the Office of Feder¬ 
al Contract Compliance Programs 
(OFCCP), order dated August 30, 1976, 
agencies shall develop “Special Bid 
Conditions” for use on high impact 
projects in non-plan areas. These spe¬ 
cial bid conditions will include manda¬ 
tory goals and time tables for the utili¬ 
zation of minorities. The director. 
Office of Contractor Industrial Rela¬ 
tions, using the criteria issued by 
OFCCP, will determine those projects 
that are “high impact.” The contract¬ 
ing office is responsible for compliance 
with policies and procedures contained 


in the OFCCP “Construction Compli¬ 
ance Program Operations Manual”. 
Language in the manual for inclusion 
in solicitations or contracts may be 
modified provided all of the require¬ 
ments are retained. The contracting 
office shall develop the goals and time 
tables and shall confer with the 
OFCCP regional office; the Office of 
Contractor Industrial Relations will 
provide assistance as necessary. Spe¬ 
cial bid conditions will be submitted by 
the contracting office to the appropri¬ 
ate OFCCP regional office for approv¬ 
al unless otherwise directed by the 
Office of Contractor Industrial Rela¬ 
tions. When special bid conditions are 
applicable, adequate presolicitation 
lead time should be allowed for sub-, 
mission of the special bid conditions to 
OFCCP national and regional offices. 

(3) Failure to submit an unqualified 
bid or proposal. Attempt to limit in 
any major respect the equal opportu¬ 
nity requirements Included in an invi¬ 
tation for bid or request for proposal 
for a construction contract shall con¬ 
stitute grounds for a determination 
that the offeror does not qualify as a 
responsible offeror and for rejection of 
the bid or proposal. In the case of pro¬ 
curement actions by DOE prime con¬ 
tractors, this determination shall be 
made only with the approval of the 
DOE contracting officer. 

§ 9-50.1205-3 Referral list 

The Office of Federal Contract 
Compliance Programs (OCCP) main¬ 
tains a list of firms for which special 
attention is required before entering 
into contracts. The senior procure¬ 
ment official. Headquarters, is respon¬ 
sible for the maintenance and distribu¬ 
tion of such lists and will provide up¬ 
dated copies to contracting officers. 

$9-50.1206 Affirmative action compliance 
programs (AACP). 

(a) Whenever a nonejcempt, noncon¬ 
struction contractor has 50 or more 
employees and a contract of $50,000 or 
more, or a nonexempt construction 
contractor has a regular work force of 
50 or more and the contract is in the 
amount of $50,000 or more, the con¬ 
tractor shall develop a written affir¬ 
mative action compliance program for 
each of its establishments, unless the 
contract is exempt as per FPR 1- 
12.804. Each prime contractor and sub¬ 
contractor shall require each subcon¬ 
tractor who has 50 or more employees 
and a subcontract of $50,000 or more 
to develop a written AACP for each of 
its establishments, unless the subcon¬ 
tract is exempt as per FPR 1-12.804. 
Elements of a sati sfactory AACP are 
outlined in 41 CFR 60-2. e 

(b) Within 120 days from the start of 
the contract or subcontract, each con¬ 
tractor or subcontractor shall main¬ 
tain a copy of separate AACPs for 
each establishment at each local office 


responsible for personnel matters of 
such establishment. An AACP shall 
become part of the human resource 
and development plans for each new 
establishment. Results of such pro¬ 
grams shall be compiled periodically, 
as prescribed by DOE. but not less fr* 
quently than annually, and the pro¬ 
gram shall be updated annually. This 
information shall be made available to 
representatives of the agency or Direc¬ 
tor, Office of Federal Contract Com¬ 
pliance Programs, upon request. 

§ 9-50.1207 Service Contract Act. 

(a) The Service Contract Act of 1965 
is not applicable to contracts for the 
operation and management of DOE fa¬ 
cilities. However, subcontracts award¬ 
ed by contractors operating \nd man¬ 
aging DOE facilities are subject to the 
Act to the same extent and under the 
same conditions as contracts made di¬ 
rectly by DOE. 

(b) Subcontracts awarded by con¬ 
tractors operating and managing DOE 
facilities shall include the applicable 
clause in FPR 1-12.904 with such 
modifications as would otherwise be 
appropriate had this clause been in¬ 
cluded in the prime contract, including 
the modification necessary If §9- 
50.1201-4 applies. 

§9-50.1208 Listing of employment open¬ 
ings. 

The provisions of FPR suopart 1- 

12.11 apply to procurement by operat¬ 
ing and other onsite contractors. 

$9-50.1209 William Steiger Occupational 
Safety and Health Act of 1970. 

The requirements of FPR subpart 1- 

12.12 apply to procurements made by 
operating and other onsite contractors 
for work to be performed offsite. 

§9-50.1210 Special considers^ ™ affect¬ 
ing construction laborers ami mechan¬ 
ics. 

§ 9-50.1210-1 General. 

(a) As collective bargainer arrange¬ 

ments exist generally throughout the 
construction industry, the wages, 
hours, and working conditions fol¬ 
lowed for construction laborers and 
mechanics normally will result from 
collective bargaining between manage 
ment and labor. It is important tha| 
practices contributing to hamonww 
labor-management relations prevan 
throughout 'the DOE program, w 
participants in the DOE program* in¬ 
cluding employees and their unions, 
have a special and continuing oWJg* 
tion to do their part in accompUaWnf 
a stable, efficient construction oper¬ 
ation under adequate and reasonao 
conditions. ., nn 

(b) In some areas, DOE construct 
is a minor part of local construe*** 
activity, while in other areas eo 
struction may at times overs&aoo 
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local construction. Normally, there 
will be a number of contractors and 
subcontractors, both cost-type and 
lump-sum, engaged simultaneously on 
a single large DOE project. It is impor¬ 
tant that adequate coordination exist 
among all such contractors in order 
that similar conditions are provided 
for all construction employees in a 
given classification at a particular lo¬ 
cation. 

(c) The problem of establishing ap¬ 
propriate conditions for the large pro¬ 
jects is complicated by the essential 
requirement that initial conditions be 
clearly identified and fixed prior to re¬ 
cruitment of the work force. This 
factor Involves applicability of all per- 
timent Federal statutes, including the 
Da vis-Bacon Act and the Labor-Man¬ 
agement Relations Act of 1947, as 
amended (29 U.S.C. 141 et seq.). 

}9-50.12l0-2 Steps preliminary to the 
staffing of new cost-type projects. 

Preliminary to the actual recruit¬ 
ment of workers, it is important that 
sufficient data be accumulated by the 
field office concerned to reflect area 
practices accurately. These data 
should cover In detail the pattern of 
bargaining in the area; the proportion 
of the work force employed by em¬ 
ployer parties to collective bargaining 
agreements In relation to the total 
construction work force; the terms of 
local area agreements; the extent of 
conformance with such agreements 
and any accepted interpretations of 
them; and a description of practices 
which may have developed outside of 
the local agreements. These data will 
furnish the basis for decision contem¬ 
plated in § 9-50.1210-3 and § 9-50.1210- 
4. Where the data indicate local agree¬ 
ments are adequate for the contem¬ 
plated work, there may still be gaps 
that need to be filled in by additional 
understandings to attain the desired 
stability of conditions. The data ob¬ 
tained In the initial survey will also be 
used in connection with the original 
Davls-Bacon predetermination. 

59-50.1210-3 Role of project contractor 
management In collective bargaining. 

DOE expects contractor manage¬ 
ment engaged in the negotiation and/ 
or administration of collective bargain¬ 
ing agreements to assume responsibil¬ 
ity for assuring conditions which are 
consistent with the judicious expendi¬ 
ture of public funds, will attract and 
retain the skills needed, and will give 
cue consideration to the community’s 
interests and established standards, 
io meet these responsibilities, it is im- 
portant that the collective bargaining 
re*e to be played by project contractor 
management be clearly determined In 
rj-f . Ught of project requirements and 
local conditions. 

(a) In an area where DOE construc¬ 
tion does not overshadow total local 
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construction activity, and the majority 
of construction is performed by mem¬ 
bers of local contractor associations. 
DOE expects that basic conditions for 
labor on its projects will be negotiated 
between the local contractor associ¬ 
ations and local unions and generally 
adhered to on construction work in 
the area. In such situations, DOE con¬ 
tractors will provide for clear Identifi¬ 
cation and application of these local 
agreements to the DOE work. In such 
application, the conditions to be fol¬ 
lowed will be those which obtain in 
actual practice in the area covered by 
the agreement and are consistent with 
applicable laws, rather than those ap¬ 
pearing from a literal interpretation of 
the language of the agreement. Condi¬ 
tions not covered by local agreements 
may be provided for as necessary to 
meet project goals. 

(b) In some areas, local agreements 
piay be nonexistent, or inadequate, or 
the employer parties may not be rep¬ 
resentative of the employers of the 
bulk of the labor force in the area. In 
such event, DOE contractors are ex¬ 
pected to carry their share of the re¬ 
sponsibility for negotiations and to ne¬ 
gotiate directly or in cooperation with 
others to establish appropriate condi¬ 
tions. 

(c) In an area where DOE construc¬ 
tion work is of such magnitude as to 
overshadow local construction, it may 
be desirable for DOE contractors to 
negotiate special project conditions 
(on either a craft or a multi-craft 
basis) as the best way to meet their ob¬ 
ligations to DOE. Such agreements 
usually involve the establishment of 
new bargaining units and are there¬ 
fore dependent upon the voluntary 
cooperation of the building trades 
unions. Normally both the Building 
Trades Department (AFL-CIO) and 
the senior official for labor relations. 
Headquarters should be consulted in 
respect to any proposed course of 
action. 

§ 9-50.1219-4 Role of DOE in construction 
labor relations. 

DOE’S role in construction labor re¬ 
lations is one of overall cognizance 
consistent with DOE's ultimate repon- 
sibilities. The scope of the construc¬ 
tion program, the complexity of the 
problems which may arise, and the 
need for coordination among contrac¬ 
tors at the same site are factors which 
affect the degree of influence exer¬ 
cised by DOE in carrying out the fol¬ 
lowing responsibilities: 

(a) To assure that careful advance 
survey and analysis is made of each 
contract situation and that the role of 
the contractor management is in ac¬ 
cordance with the considerations in 
§9-50.1210-3; 

(b) To establish effective machinery 
for coordination among project con¬ 
tractor management; 
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(c) With respect to DOE contracts 
carried out under area practices, to 
assure that conditions proposed are ac¬ 
tually prevalent in the area or have 
other substantial foundation and that, 
to the extent consistent with the 
terms of lump-sum contracts, practices 
established by lump-sum contractors 
are not of a character that will unsta¬ 
bilize other DOE work; 

(d) With respect to DOE contracts 
carried out under project agreement, 
both union and management, take 
into account all relevant factors per¬ 
taining to any conditions peculiar to 
the project, duration of project, 
tenure of employment, housing and 
travel accommodations, length of reg¬ 
ular workweek, uniformity of shift, 
special subsidies, etc; 

(e) To encourage contractor officials 
and representatives of employees to 
establish similar conditions among all 
construction employers for each class 
or classification of employees at a par¬ 
ticular location; 

(f) To encourage contractor officials 
and representatives of employees to 
provide clear identification and appli¬ 
cation of practices under local agree¬ 
ments or to make and maintain pro¬ 
ject agreements on DOE construction 
projects; and 

(g) To encourage contractor officials 
and representatives of employees to 
establish reliable working contact be¬ 
tween the DOE project contractors 
and any unions that are cooperating in 
staffing the job. 

§9-50.1210-5 Initial wage rates. 

The wage rates initially established 
under both cost-type and lump-sum 
contracts will not be less than, and 
will normally conform to, those deter¬ 
mined by the Secretary of Labor pur¬ 
suant to the requirements of the 
Da vis-Bacon Act. On cost-reimburse¬ 
ment work, the total compensation on 
the DOE project will be comparable 
with the total compensation allowed 
similar workers in an appropriate area 
of comparison. Where the DOE pro¬ 
ject is applying the practices under 
local agreements, the area of compari¬ 
son normally will be the geographic 
area within the jurisdiction of each 
local union cooperating in staffing the 
project. In this situation, the applica¬ 
tion of local practices and agreements 
will usually be carried out on an Item- 
by-item basis. Where a project agree¬ 
ment has been agreed on as the foun¬ 
dation for project conditions, the area 
of comparison for each craft should be 
large enough to provide a sound base 
which will result in realistic wage 
rates. In the development of a project 
agreement, the Office of Contractor 
Industrial Relations, should be con¬ 
sulted. 

§9-50.1210-6 Adjustments in compensa¬ 
tion. 

Subject to limitations imposed by 
applicable labor laws, changes in es- 
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tablished wage rates and working con¬ 
ditions under costrreimbursement type 
contracts may be effected as follows: 

(a) Adjustments in wage rates and 
other Job conditions established in 
project collective bargaining agree¬ 
ments may be effected by the renego¬ 
tiation or modification of the agree¬ 
ments at appropriate times and by the 
reopening of existing agreements as 
provided therein. The Office of Con¬ 
tractor Industrial Relations, should be 
consulted as to appropriate criteria to 
follow in review of such reopenings. 

(b) In situations where DOE con¬ 
tractors working under cost-reimburse¬ 
ment type contracts apply local estab¬ 
lished job conditions Included in appli¬ 
cable bargaining agreements, adjust¬ 
ments in wages and Job conditions 
may coincide with changes within the 
locality. Wage rates may be adjusted 
to bring rates into conformity with 
new rates which are verified as estab¬ 
lished in the area at the time of their 
acceptance for DOE work. 

9 9-60.1210-7 National Joint Board for the 
Settlement of Jurisdictional Disputes 
in the Building and Construction In¬ 
dustry. 

Construction contractors and repre¬ 
sentatives of employees are encour¬ 
aged to settle craft jurisdiction dis¬ 
putes in accordance with the procedur¬ 
al rules and regulations of the Nation¬ 
al Joint Board. 

99-60.1210-0 Responsibility of the Office 
of Contractor Industrial Relations. 

The Office of Contractor Industrial 
Relations Headquarters, is responsible 
for coordinating all activities arising 
under this subpart, and for maintain¬ 
ing liaison with the Department of 
Labor, the Building Trades Depart¬ 
ment (AFXr-CIO). and other construc¬ 
tion labor and employer organizations. 

{ 9-60.1211 Unemployment compensation. 

99-60.1211-1 General. 

Each State has its own unemploy¬ 
ment compensation system to provide 
payments to workers who become un¬ 
employed involuntarily and through 
no fault of their own. Funds are pro¬ 
vided for unemployment compensa¬ 
tion benefits through a payroll tax on 
employers. Most DOE contractors are. 
subject to the unemployment compen¬ 
sation tax laws of the States in which 
they are located. It is the policy to 
assure, both in the negotiation and ad¬ 
ministration of cost-reimbursement 
type contracts, that economical and 
practical arrangements are made and 
practiced with respect to unemploy¬ 
ment compensation. 

99-69.1211-2 Contractors exempt from 
State laws. 

(a) Some contractors are exempt 
from State unemployment compensa¬ 


tion laws, usually on grounds that 
they are nonprofit organizations or 
subdivisions of State governments. 
Most States, however, permit such em¬ 
ployers to elect unemployment com¬ 
pensation coverage on a voluntary 
basis. Under such circumstances, all 
existing or prospective cost-reimburse¬ 
ment type contractors shall be encour¬ 
aged to provide unemployment com¬ 
pensation coverage or equivalent sub¬ 
stitutes. 

(b) It is also policy that, prior to the 
award or extension of a cost-reim¬ 
bursement type contract for the oper¬ 
ation of a Government-owned facility, 
exempt contractors or prospective con¬ 
tractors shall be required to submit to 
the contracting officer a statement 
that they will either elect coverage or 
provide equivalent substitutes for un¬ 
employment compensation or, in the 
alternative, submit evidence that it is 
impracticable to do so. If an exempt 
contractor or prospective contractor 
submits that it Is impractical to elect 
coverage or to provide an equivalent 
substitute, appropriate Headquarters 
staff shall review that position prior to 
recommending an award or extension 
of the contract. If there are substan¬ 
tial reasons for not electing coverage 
or for not providing equivalent substi¬ 
tutes, a contract may be awarded or 
extended. Headquarters staff review 
and recommendation shall be based on 
such factors as: 

(1) The specific provisions, of the un¬ 
employment compensation law of the 
State; 

(2) The extent to which the estab¬ 
lishment of special conditions on DOE 
work may have an adverse effect on 
the contractor's general policies and 
operating costs in its private oper¬ 
ations; 

(3) The numerical relationship be¬ 
tween the contractor's private work 
force and his employees performing 
only work for DOE: 

(4) The contractor's record with re¬ 
spect to work force stability and the 
general outlook with respect to future 
work force stability; 

(5) In a replacement contractor situ¬ 
ation, whether or not the prior con¬ 
tractor had coverage or suitable sub¬ 
stitutes; and 

(6) The particular labor relations im¬ 
plications involved. 

9 9-60.1212 Workers’ compensation insur¬ 
ance. 

99-60.1212-1 Scope. 

This subsection establishes the poli¬ 
cies and requirements for insurance 
covering workers' compensation and 
employers' liability insurance applica¬ 
ble to DOE contractors managing, op¬ 
erating, maintaining or constructing 
Government-owned facilities. 

9 9-50.1212-2 Policies and requirements. 

(a) Workers' compensation insurance 
protects employers against liability im¬ 


posed by workers' compensation laws 
for injury or death to employees aris¬ 
ing out of or in the course of their em¬ 
ployment. This type of insurance is re¬ 
quired by State laws unless employers 
have acceptable programs of self-in¬ 
surance. 

(b) Special requirements. Certain 
workers' compensation laws contain 
provisions which result in limiting the 
protection afforded persons subject to 
such laws. The policy with respect to 
these limitations as they affect per¬ 
sons employed by operating and other 
onsite contractors is set forth below: 

(1) Elective provisions. Some work¬ 
ers' compensation laws permit an em¬ 
ployer to elect not to be subject to its 
provisions. It is DOE policy to require 
these contractors to be subject to 
workers' compensation laws in Juris¬ 
dictions permitting election. 

(2) Statutory immunity. Under the 
provisions of some Workers' compensa¬ 
tion laws, certain types of employers, 
e.g., nonprofit educational institutions, 
are relieved from liability. If a contrac¬ 
tor has a statutory option to accept li¬ 
ability, it is DOE policy to require the 
contractor to do so. 

(3) Limited medical benefits. Some 
workers' compensation laws limit the 
liability of the employer for medical 
care to a maximum dollar amount or 
to a specified period of time. In such 
cases, a contractor's workers’ compen¬ 
sation insurance policy should contain 
a standard extrastatutory medical cov¬ 
erage endorsement. 

(4) Limits on occupational disease 
coverage; employer's liability Some 
workers' compensation laws do not 
provide coverage for all occupational 
diseases. In such situations, a contrac¬ 
tor's workers' compensation insurance 
policy should contain voluntary cover¬ 
age for all occupational diseases 

(c) Contractor “employees' benefit 
plan”—self-insurers. The policies and 
requirements set forth in paragraph 
(b) apply where operating and other 
onsite contractors at Government- 
owned installations purchase workers’ 
compensation insurance. With respect 
to self-insured contractors, the objec¬ 
tives specified in (b) also shall be met 
through primary or excess workers’ 
compensation and employers’ 
insurance policy(ies) or an approved 
combination thereof. “Employees 
benefit plans” which were established 
In prior years may be continued to 
contract termination at existing bene¬ 
fit levels. 

9 9-50.1212-3 Assignment of responsibil¬ 
ities. 

(a) Headquarters officials and neads 
of procuring activities, consistent 
their delegations of responsibility, 
shall assure contractor operations at 
Government-owned installations are 
implemented consistent with the poli¬ 
cies and requirements of 99 - 60 . 1212-1 
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(b) In discharging assigned responsi¬ 
bility, head of procuring activities 

shall: 

(1) Review periodically workers’ 
compensation Insurance programs of 
operating and other onsite contractors 
in the light of applicable workers’ 
compensation statutes to assure con¬ 
formance with the requirements of 
§9-50.1212-2. 

(2) Evaluate the adequacy of cover¬ 
age of “self-insured” workers* compen¬ 
sation programs. 

(3) Provide arrangements for the ad¬ 
ministration of any existing '‘employ¬ 
ees’ benefk plans” until such plans are 

terminated. 

(4) Submit to the Office of Contrac¬ 
tor Industrial Relations, all proposals 
for the modification of existing "em¬ 
ployees' benefit plans.” 

(c) The Office of Contractor Indus¬ 
trial Relations is responsible for ap¬ 
proving contractor "employees' bene¬ 
fit pirns.’ 

• 

§9-50.1213 Conduct of employees and 
consultants of DOE operating onsite, 
and certain other contractors. 

§9-50.1213-1 Scope. 

This subsection established the poli¬ 
cies for maintaining satisfactory stan¬ 
dards of conduct on the part of em¬ 
ployees and consultants employed on 
DOE contract work by its operating 
and other onsite contractors and cer¬ 
tain other contractors specified in § 9- 
50.1213-2. Contracts with colleges and 
universities, which have adopted con¬ 
flict-of-interest policies consistent 
with ACE-AAUP standards and do not 
involve the operation of Government- 
owned facilities on Government-owned 
or Government-leased land, are gov¬ 
erned by the "Policy of the Federal 
Council for Science and Technology 
Relating to Conflicts of Interest by 
Staff Members of Colleges and Univer¬ 
sities" (adopted March 29, 1966) and 
are not subject to this subsection. 

§9-50.1213-2 Applicability. 

(a) These policies are applicable to 
DOE contractors to the extent that 
their contracts with DOE contain pro¬ 
visions making this subsection applica¬ 
ble; or instructions have been issued 
under appropriate provisions of their 
contracts with DOE directing compli¬ 
ance with this subpart. 

(b) The contract clause contained in 
the note to § 9-50.704-12 requiring the 
contractor to establish such proce- 

necessary to implement 
eirectively the provisions of this sub- 
action, subject to the approval of the 
contracting officer, shall be included 

(1) AH new DOE operating and other 

onsite contracts; 

h1 2) ^ ler DOE contracts (including 
materials contracts) with re- 
pect to which the senior procurement 


official, Headquarters, or designee, or 
a head of a procuring activity, as ap¬ 
propriate, determines that the nature 
of the work to be performed and the 
duration of the contract make the ap¬ 
plication of these policies necessary in 
the public interest; and 

(3) Major modifications (involving 
change in scope or other significant 
substantive changes) or extensions of 
existing contracts within the foregoing 
categories, except that such contract 
clause will be excluded from all con¬ 
tracts of less than $250,000. 

(c) The contract clause contained in 
§ 9-50.704-27(a) concerning necessary 
approvals to be obtained by contractor 
employees before performing consul¬ 
tant or similar services for another 
DOE contractor shall be included in: 

(1) All new DOE operating and other 
onsite contracts except those identi¬ 
fied in paragraph (d) below; and 

(2) Major modifications (involving 
change in scope or other significant 
substantive changes) or extensions of 
existing contracts within the foregoing 
category. 

(d) The contract clause contained in 
§9-50.704-27 concerning necessary ap¬ 
provals to be obtained by contractor 
employees before performing consul¬ 
tant or similar services for another 
DOE contractor, or in the energy field 
for another organization, shall be in¬ 
cluded in: 

(1) All new DOE cost-reimbursement 
type contracts for the design or con¬ 
struction of Government-owned facili¬ 
ties or for research or operations 
where a substantial portion of the 
land or buildings used for such re¬ 
search or in such operations is owned 
or controlled by the Government; and 

(2) Major modifications (involving 
change in scope or other significant 
substantive changes) or extensions of 
existing contracts within the foregoing 
category. 

(e) Exceptions to the requirements 
of paragraphs (b), (c), and (d) will be 
permitted only with the approval of 
the senior procurement official, Head¬ 
quarters. 

§9-50.1213-3 Gratuities. 

A contractor or its employees or con¬ 
sultants shall not, under circum¬ 
stances which might reasonably be in¬ 
terpreted as an attempt to influence 
the recipients in the conduct of their 
duties, accept any gratuity or special 
favor from individuals or organizations 
with whom the contractor is doing 
business, or proposing to do business, 
in accomplishing the work under the 
contract. Reference should be made to 
the provisions of 41 U.S.C. 51-54. 

§9-50.1213-4 Uie of privileged informa¬ 
tion. 

Employees and consultants of a con¬ 
tractor shall not use for personal gain 
or make other improper use of privi¬ 


leged Information which is acquired in 
connection with their employment on 
the contract work. In this connection, 
the term "privileged information” in¬ 
cludes but not limited to, unpublished 
information relating to technological 
and scientific developments; medical, 
personnel, or security records of indi¬ 
viduals; anticipated materials require¬ 
ments or pricing action; possible new 
sites for DOE program operations; and 
knowledge of selections of contractors 
or subcontractors in advance of offi¬ 
cial announcement. 

§9-50.1213-5 Outside employment of con¬ 
tractor employees. 

Employees of a contractor are enti¬ 
tled to the same rights and privileges 
with respect to outside employment as 
other citizens. Therefore, there is not 
general prohibition against employees 
having outside employment. However, 
no employee of a contractor perform¬ 
ing work on a full-time basis under a 
DOE contract shell engage in employ¬ 
ment outside official hours of duty or 
while on leave if such employment 
will: 

(a) In any manner interfere with the 
proper and effective performance of 
the duties of the position; 

(b) Appear to create a conflict-of-in¬ 
terest situation, or 

(c) Appear to subject DOE or the 
contractor to public criticism or em¬ 
barrassment. 

§9-50.1213-6 Information statement con¬ 
cerning consultant or other employ¬ 
ment service. 

If the consultant or other outside 
employment service of the employee 
involves the use of information in the 
area of the employee's contract em¬ 
ployment, the contractor will be re¬ 
sponsible for requiring that the em¬ 
ployee file with the contractor an in¬ 
formation statement containing such 
information concerning the outside 
employment as the contractor may 
prescribe. As a minimum, the informa¬ 
tion statement shall include a descrip¬ 
tion of any patent agreements that 
may be involved and the following cer¬ 
tificate: 

I acknowledge that I have read and 
am familiar with the published policy 
of the DOE contained in: 

(a) Subpart 9-50.1213, "Conduct of 
employees and consultants of DOE op¬ 
erating, onsite, and certain other con¬ 
tractors,” and 

(b) DOE publication (formerly 
ERDAM Chapter 3201) entitled, "Re¬ 
porting Results of Scientific and Tech¬ 
nical Work Funded by DOE,” which 
states in part that significant new re¬ 
sults produced in DOE-funded scien¬ 
tific and technical work agree not to 
withhold or delay reporting informa¬ 
tion acquired through my employment 

with-in favor of-with 

whom I have made or am contemplat- 
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ing making a consulting agreement. I 
have also read and am familiar with 
the requirements of my employer's 
contract with DOE relating to patents. 
To the best of my knowledge or belief, 
the activities to be performed under 
this consulting agreement will not con¬ 
flict with the policy set forth in DOE- 
PH 9-50.1213, the patent provisions of 
my employer's contract with DOE, or 
with the responsibility of my employer 
to report fully and promptly to DOE 
all significant research and develop¬ 
ment information. If in the course of 
my activities under this consulting ar¬ 
rangement it appears that such a con¬ 
flict may arise, I will promptly notify 
and consult with my primary employ¬ 
er-concerning such possible 

conflict. 

$9-50.1213-7 Allowable and unallowable 

mil, 

Reference should be made to §§9- 
50.704-13 (dX3) and <eX26), 9-50.704- 
14 <dX3) and (eX24), 9-50.704-15 and 
9-50.704-16<dX3) and unallowable 
costs in connection with obtaining con¬ 
sultant services. 

9 9-50.1213-5 Incompatibility between reg¬ 
ular duties and private interests. 

Employees and consultants of a con¬ 
tractor shall not be permitted to make 
or influence any decisions on behalf of 
the contractor which directly or indi¬ 
rectly affect the Interest of the Gov¬ 
ernment if the employee's or consul¬ 
tants' personal concern in the matter 
may be Incompatible with the interest 
of the Government. For example, (a) 
an employee or consultant of a con¬ 
tractor will not negotiate, or influence 
the letting of, a subcontract with a 
company in which the individual has 
an employment relationship or signifi¬ 
cant financial Interest; and (b) an em¬ 
ployee or consultant or a contractor 
will not be assigned the preparation of 
an evaluation for DOE or for a DOE 
contractor of some technical aspect of 
the work of another organization with 
which the individual has an employ¬ 
ment relationship or significant finan¬ 
cial interest or which is a competitor 
of an organization (other than the 
contractor who is the individual's reg¬ 
ular employer) in which the individual 
has an employment relationship or 
significant financial interest. The con¬ 
tractor shall be responsible for inform¬ 
ing employees and consultants that 
they are expected to disclose any im- 
compatibilities between duties per¬ 
formed for the contractor and their 
private imterests and to refer doubtful 
questions to the contractor. 

Subpurf 9-50.14 Inspection and Acceptance 

9 9-50.1401 Government inspection of sup¬ 
plies under subcontracts. 

The limitation in FPR 1-14.108 do 
not apply to procurements by operat¬ 


ing or other onsite contractors for the 
account of DOE. 

99-50.1402 Contract articles relating to 
inspection and acceptance. 

Articles relating to inspection and 
acceptance, used in subcontracts and 
purchase orders by operating and 
other onsite contractors, should pro¬ 
vide no less protection for the Govern¬ 
ment than are provided by the con¬ 
tract articles in the prime contracts. 

Subpart 9-50.15 Contract Cost Principles and 
Procedures 

9 9-50.1500 Scope and applicability. 

The contract cost principles and pro¬ 
cedures for operating and onsite ser¬ 
vice contracts are contained in §9- 
15.50. 

Subpart 9-50.18 procurement of Construction 

99-50.1800 Scope. 

This subpart sets forth contracting 
procedures peculiar to construction 
work performed by operating and 
other onsite contractors and their sub¬ 
contractors. Provisions of FPR 1-18 
and Part 9-18 also apply. 

9 9-50.1801 General provisions. 

9 9-50.1801-1 Government estimates. 

A Government estimate of costs 
shall be prepared for construction sub¬ 
contracts under operating contracts. 
The services of the architect-engineer, 
operating contractor, or construction 
contractor will be used as appropriate 
in the preparation of Government es¬ 
timates. 

9 9-50.1801-2 Specifications. 

DOE publication entitled, "Design 
Criteria" (formerly ERDAM Chapter 
6300), shall be complied with in pre¬ 
paring specifications for construction 
work. 

99-50.1801-3 Abstracts of construction 
bids and proposals. 

Heads of procuring activities shall 
submit a copy of the certified abstract 
of bids or a certified copy of the ab¬ 
stract of proposals to the construction 
element Headquarters for each fixed- 
price subcontract to be entered into by 
operating and other onsite contractors 
for construction projects on a competi¬ 
tive bid or quotation and award basis 
which is estimated to equal or exceed 
$500,000 and which will require onsite 
labor. Each abstract shall be submit¬ 
ted promptly and shall include the 
Government estimate. 

99-50.1802 Subcontracting policies and 
procedures. 

The provisions of FPR l-18.305(b) 
and 9 9-50.3 apply to the procurement 
of construction services by operating 
and other onsite contractors. 


9 9-50.1803 Buy American Act 

The requirements of FPR Subpart 
1-18.6 and 9 9-18.6 apply to operating 
and other onsite contractors’ procure¬ 
ment. 

9 9-50.1804 Labor standards. 

The provisions of FPR Subpart 1- 
18.7 and § 9-18.7 shall be followed in 
determining whether an operating or 
other onsite contractor's procurement 
actions involve covered work under 
the Davls-Bacon Act and such provi¬ 
sions apply to those procurement 
transactions which are determined by 
the contracting officer to be subject to 
that Act. 

99-50.1804-1 Department of Labor ap¬ 
proval. • 

The Department of Labor has previ- 
ously reviewed and approved the crite¬ 
ria, standards, and guides set forth in 
§9-18.701, §9-18.704, and §9-18.750, 
and the contract clause in § 9-50.1804- 
3. 

9 9-50.1804-2 Contract clauses. 

Subcontracts subject to the Davis- 
Bacon Act under operating contracts 
shall include the applicable clauses in 
FPR 1-18.703 with such modifications 
as appropriate to reflect the prime- 
subcontract relationship. 

Paragraph (f) of the clause in FPR 
l-18.703-l(a) shall be modified to 
delete reference to a prime contract 
subject to the Davls-Bacon Act. 

9 9-50.1804-3 Special clause for operating 
contract*. 

The following article is for use in 
prime contracts when the prime con¬ 
tractor is to perform no covered work 
with his own forces but may procure 
construction by subcontract: 

Upon request of the contracting officer 
and acceptance thereof by the contractor, 
the contractor shall procure by subcontract 
the construction of new facilities or the al¬ 
teration or repair of Government-owned fa¬ 
cilities at the plant. Any subcontract en¬ 
tered Into under this paragraph shall be 
subject to the written approval of the con¬ 
tracting officer and shall contain the provi¬ 
sions relative to labor and wages required by 
law to be included In contracts for the con¬ 
struction, alteration, and/or repair, includ¬ 
ing paint and decorating, or a public build¬ 
ing or public work. 

9 9-50.1805 Inspection. 

(a) Inspection services may be per¬ 
formed by the architect-engineer re¬ 
sponsible for the design. Inspection 
services may not be procured from a 
fixed-price construction contractor 
with respect to its own work. Under 
cost-reimbursement type subcontracts 
where the construction and architect- 
engineer are the same, some degree of 
self-inspection may be permitted but 
shall not constitute final inspection 
and acceptance by the Government. 
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(b) When one contractor is to In¬ 
spect the work of another, the inspect¬ 
ing contractor will be given written 
instructions defining its responsibil¬ 
ities and stating that it is not autho¬ 
rized to: modify the terms and condi¬ 
tions of the contract; direct additional 
work; waive any requirements of the 
contract; or settle any claims or dis¬ 
pute. Copies of the instructions will be 
given to the contractor who is to be in¬ 
spected, with a request to acknowledge 
receipt on one copy and return it to 
the contracting officer. In this 
manner, both contractors are on 
notice as to the authority and limita¬ 
tions on the authority of the inspect¬ 
ing contractor. 

Subpart 9-50.20 Retention Requirement* for 
Contractor and Subcontractor Records. 

5 0-50.2001 Applicability. 

The requirements of FPR Part 1-20 
do not apply to operating and other 
onsite contractors and cost-reimburse¬ 
ment type subcontracts thereunder. 

(§9-50.704-9) 

Pert 9-51—Review and Approval of Contract 
Actions 


8ec. 

9-51.000 Scope of part. 
9-51.001 Definiton. 


kit port 9-51.1 K»od quarter* Review and Approval 
of Contract Action a 

9-51.100 Scope of subpart. 

9-51.101 General Instructions regarding 
submissions to Headquarters. 

9-51.102 Contract actions requiring Head¬ 
quarters review and approval. 

9-51.103 Supporting data for contract ac¬ 
tions requiring Headquarters advance 
approval. 

9-51.103-1 Negotiation. 

9-51.103-2 Formal Advertising. 

9-51.103-3 Questions of contract policy and 

procedure. 

9-51.103-4 Time of submission. 

9-51.103-5 Determlnatons and findings. 

bApoit 9-51.2 Other Apprevol Requirement* 

9-51.201 Other approval requirements. 


9-514 Centred end Subcentred Review 
Requirements 

9-51.300 Scope of subpart. 

9-51.301 Applicability. 

9-51.302 Responsibilities. 

9-51.303 Assignment of review functions. 
9-51.303-1 Contract Review Boards. 
9-51.303-2 Alternate review procedures. 

9-514 Contract* er Subcontract* Requiring 
Advance Notice 

9-51.400 Scope of subpart. 
s-bl.401 Contracts let under long-term 
contract authority. 


** pcrt 9 S1J Qeorance ef Form* for Cotlertioi 


2*}-®®° Scope of subpart. 

Actlon » requiring clearance, 
d 1.502 Procedure for obtaining clearan 
extension of clearance or exemption. 

**f»rt9-5U -httHficotion of Procurement* 

Scope of subpart. 

-51.601 Formal Advertising. 

Negotiated Procedures. 
*-51.002-1 Applicability. 


Sec. 

9-51.602-2 Justification of negotiated con¬ 
tracts. 

Authority: Title V, Department of Energy 
Organization Act (Pub. L. 95-91), Adminis¬ 
trative Procedures Act. as amended (5 UJS.C. 
651, et. seq. 

§ 9-51.000 Scope of part 

This part sets forth administrative 
requirements for the review and ap¬ 
proval of certain contract actions. 

§ 9-51.001 Definition. 

(a) For the purpose of this part, the 
term “contract actions” includes: 

(1) Actions relating to the letting of 
contracts, subcontracts, agreements 
with other governmental agencies, and 
subsequent modifications, extensions, 
and settlements of terminations there¬ 
of. 

(2) Questions of contract policy or 
procedure which arise in the course of 
contract negotiation and administra¬ 
tion. 

(b) For the purpose of this part, the 
term “contract actions” does not in¬ 
clude administrative functions associ¬ 
ated with contract administration, 
such as the development. Interpreta¬ 
tion, and modification of contract cost 
principles, financial plan and budget 
operations, labor relations, safety, se¬ 
curity, audit, salary and wage adminis¬ 
tration, foreign travel, programmatic 
matters (program scope, technical re¬ 
quirements or specifications, project 
schedules, etc.), and the administra¬ 
tion of construction activities. Such 
matters are handled directly between 
field offices and the Headquarters or¬ 
ganization having cognizance over the 
matter involved. 

(c) For the purose of this part, the 
term “contract actions” does not in¬ 
clude the action taken to terminate a 
contract, subcontract, or agreement 
with another governmental agency. 
See § 9-8.201 for requirements relating 
to the act of termination. 

Subport 9-51.1 Headquarters Review and 
Approval of Contract Actions 

8 9-51.100 Scope of subpart 

This subpart sets forth the adminis¬ 
trative requirements for Headquarters 
review and approval of contract ac¬ 
tions. 

89-51.101 General instructions regarding 
submissions to headquarters. 

(a) Procuring activities will commu¬ 
nicate directly with the senior pro¬ 
curement official. Headquarters, on all 
contract actions requiring Headquar¬ 
ters consideration, with the following 
exceptions: 

(1) The office at Schenectady and 
Pittsburgh will communicate directly 
with the Director. Division of Naval 
Reactors. 

(2) The Grand Junction Office will 
communicate directly with the Assis¬ 
tant Secretary, Resource Applications. 

(3) The CRBRP and FFTF Project 
Office will communicate through the 


Assistant Secretary, Energy Technol¬ 
ogy. 

(b) Contract actions requiring Head¬ 
quarters review and approval shall be 
submitted sufficiently In advance of 
the proposed date for final action to 
permit an orderly study and analysis 
of the proposed contract action. Re¬ 
quests for approval of contracts and 
subcontracts shall be accompanied by 
six copies of the proposed contract 
document and six copies of the re¬ 
quired supporting data. 

89-51.102 Contract actions requiring 
headquarters review and approval. 

(a) Contract actions likely to pro¬ 
voke unusual public Interest requiring 
advance Headquarters review and ap¬ 
proval. Heads of procuring activities 
will submit the following contract ac¬ 
tions to the senior procurement offi¬ 
cial, Headquarters, for appropriate 
Headquarters review and approval 
(Le., Controller, General Counsel and 
other appropriate Headquarters staff 
elements): 

(1) All contractual matters of a new 
or unusual nature or matters likely to 
provoke unusual public interest. 

(b) Contract actions in excess of au¬ 
thority delegated to heads of procur¬ 
ing activities requiring advance Head¬ 
quarters review and approval. Heads 
of procuring activities will submit con¬ 
tract actions In excess of delegated au¬ 
thority for advance Headquarters ap¬ 
proval including: 

(1) Preliminary contractual agree¬ 
ments when there is reason to believe 
that the resulting contract of subcon¬ 
tract may exceed delegated authority. 

(2) Any proposed contract or subcon¬ 
tract which by the exercise of any 
option or options therein would 
exceed delegated authority. 

(3) Any proposed contract or subcon¬ 
tract, regardless of amount, which in 
the opinion of the head of the procur¬ 
ing activity will, as a result of exten¬ 
sion, follow-up work, or otherwise in¬ 
crease the contract or subcontract, or 
lead to a contract of subcontract with 
the same contractor, in an amount in 
excess of the delegated authority. 

(4) Extension or modification which 
within itself includes increases in 
excess of delegated authority. 

(b) Modifications to contracts or sub¬ 
contracts previously approved by 
Headquarters need not be submitted 
for Headquarters consideration when 
they Involve only periodic modifica¬ 
tions (1) to establish scope and/or esti¬ 
mated costs within the approved gen¬ 
eral scope and fixed fees, provided the 
fee negotiated is within the fee limits 
of DOE fee policy, or (2) to increase 
(or decrease) the funds obligated or 
the contractual limitations on expen¬ 
ditures when funds for such purposes 
have been allotted and set forth in ap¬ 
proved financial plans. 

(c) Contracts and subcontracts for 
public utility services (except telecom- 
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munlcatlon services) shall be reviewed 
and approved in accordance with the 
provisions of Subpart 9-50.401 Public 
Utilities. 

$9-51.103 Supporting data for contract 
actions requiring headquarters advance 
approval. 

$ 9-51.103-1 Negotiation. 

Requests for approval of contracts 
and subcontracts to be entered into as 
a result of negotiation shall be accom¬ 
panied by the Information required by 
$9-51.6. 

$9-51.103-2 Formal advertising. 

Requests for approval of contracts 
and subcontracts to be entered into as 
a result of formal advertising shall be 
accompanied by: 

(a) Copy of the invitation to bid and 
any amendments; 

(b) A list of persons or firms invited 
to bid; 

(c) Information relating to posting 
or publishing notices of the invitation 
and copies of all paid advertisements, 
if any were used; 

(d) Copy of abstract of bids; 

(e) An evaluation of the reasonable¬ 
ness of the low bid accepted including 
a comparison with the independent 
Government cost estimate, if applica¬ 
ble; 

(f) Copy of bid received from con¬ 
tractor to whom award is proposed; 
and 

(g) If award is proposed to be made 
to other than the lowest bidder, a 
complete statement of the reasons 
therefor. 

$9-51.103-3 Questions of contract policy 
and procedure. 

Questions of contract policy and pro¬ 
cedure which arise in the course of 
contract negotiation and administra¬ 
tion for which Headquarters consider¬ 
ation is required or desired, shall be 
accompanied by sufficient information 
to permit adequate review and analy¬ 
sis of the problem involved. 

$ 9-51.103-4 Time of submission. 

Requests for approval of contractual 
documents shall be submitted and ap¬ 
proval shall be obtained prior to ex¬ 
ecution by either party. 

$ 9-51.103-5 Determinations and findings. 

All determinations and findings re¬ 
quired by FPR Subparts 1-3.2 and 1- 
3.3 and DOE-PR Subparts 9-3.2 and 9- 
3.3, with the exception of FPR 1-3.303 
and DOE-PR 9-3.303, shall be execut¬ 
ed by a contracting officer. A signed 
copy shall be included in the support¬ 
ing data for contract actions when the 
file is required to be sent to Headquar¬ 
ters for advance approval. 


Subport 9-51.2 Othor Approval Requirements 

$ 9-51.201 Other approval requirements. 

Nothing in this Part 9-51 shall be 
construed as precluding the establish¬ 
ment of additional requirements by 
Headquarters or heads of procuring 
activities with respect to contracts or 
subcontracts under their jurisdiction. 

Subport 9-51.3 Contract and Subcontract 
Review Requirements 

$ 9-51.300 Scope of subpart. 

This subpart sets forth the adminis¬ 
trative requirement for independent 
review of proposed contracts and sub¬ 
contracts by DOE. 

$ 9-51.301 Applicability. 

Prime contracts and subcontracts 
under cost-reimbursement type con¬ 
tracts shall be reviewed in confor¬ 
mance with this subpart, based on 
dollar thresholds to be established by 
heads of procuring activities. Such re¬ 
views shall be made prior to award in 
all cases. Heads of procuring activities, 
may, if considered appropriate, 
exempt basic research lump sum con¬ 
tracts with foreign educational institu¬ 
tions from the independent review 
board requirements of this subpart. 

§ 9-51.302 Responsibilities. 

Each head of the procuring activity 
shall establish procedures in accor¬ 
dance with this subpart providing for 
an independent review of proposed 
contract and subcontract actions and 
to review termination settlements. 

$ 9-51.303 Assignment of review functions. 

Responsibility for independent 
review of contract and subcontract ac¬ 
tions shall be assigned to a contract 
review board established under $9- 

51.303- 1, or such independent review 
shall be accomplished under the alter¬ 
nate review procedures set forth in § 9- 

51.303- 2. 

$ 9-51.303-1 Contract review boards. 

(a) Organization. Each contract 
review board shall consist of not less 
than three members with broad busi¬ 
ness and contracting experience. A 
majority of representatives on each 
board shall be permanent board mem¬ 
bers. Other members may be drawn 
from panels of designated persons as 
may be appropriate for cases under 
consideration. To the extent practica¬ 
ble, no person shall serve as a member 
of a contract review board in reviewing 
a contract action in which he has par¬ 
ticipated, or a contractor selection 
unless such action is subject to approv¬ 
al under $9-51.102, or the head of the 
procuring activity shall determine 
that participation In the review of the 
particular contract provides continuity 
of experience or is otherwise in the 
best interest of the Government. The 


chairman of each board shall be desig¬ 
nated by the head of the procuring ac¬ 
tivity concerned and each board shall 
be furnished with such staff assistance 
as may be requested by the board and 
approved by the head of the procuring 
activity. Contract review boards may 
be assigned additional functions at the 
discretion of heads of procuring activi¬ 
ties provided such functions are relat¬ 
ed to procurement and are not Incon¬ 
sistent with the board's responsibility 
as set forth in this subpart. 

(b) Purpose of review . In negotiated 
procurements, the primary function of 
contract review is to provide an inde¬ 
pendent review and analysis of con¬ 
tract and subcontract actions for the 
prupose of determining whether the 
negotiations (1) were completely con¬ 
ducted, (2) were based on adequate in¬ 
formation, (3) were in conformance 
with established policies and proce¬ 
dures and (4) resulted in a contract or 
subcontract (1) with a responsible con¬ 
tractor and (ii) that adequately pro¬ 
tects the interests of the Government, 
Including the reasonableness of the 
fixed fee (if any) in cost-type procure¬ 
ments, the reasonableness of price in 
fixed-price type contracts or subcon¬ 
tracts including the reasonableness of 
intermediate or final repricing with 
comparison of the proposed price with 
the independent Government cost esti¬ 
mate, if applicable. With respect to 
awards resulting from formal advertis¬ 
ing, review will include such matters 
as determining the responsibility of 
the contractor, the reasonableness of 
the price of the proposed award, in¬ 
cluding comparison with the indepen¬ 
dent Government cost estimate, if ap¬ 
plicable, the adequacy of competition, 
the advisability of rejecting all bids 
and readvertising or negotiating, and, 
in the case of a proposed award to 
other than the low bidder, whether 
such action is in the best interest of 
the Government. 

(c) Method and extent of review. 
When a review is required by this Part 
9-51 or for termination settlements, 
the contracting officer (or the contrac¬ 
tor in case of subcontracts) shall 
submit a statement Justifying the pro¬ 
posed action with such detailed Infor¬ 
mation as may be required for an ade¬ 
quate review. Procedures for the sub¬ 
mission of such statements shall be 
issued by each procuring activity. Con¬ 
tract review boards shall determine 
the overall reasonableness of proposed 
actions from the standpoint of pro¬ 
tecting the interests of the Govern¬ 
ment. Such boards may vary the scope 
and extent of reviews according to the 
size and complexity of individual cases 
and other relevant factors. 

(d) Results of review. Contract 
review boards shall document the 
scope and extent of the review and 
submit written recommendatio ns to 

heads of procuring activities (or to 
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such other approving officials as may 
be appropriate) on each proposed con¬ 
tract or subcontract action reviewed. 
In the event the approving official de¬ 
parts from the recommendation of the 
review board, the basis for such action 
shall be appropriately documented in 
the files. 


§ 9-51.303-2 Alternate review procedures. 

Where it is impracticable to estab¬ 
lish a contract review board, or where 
additional procedures are appropriate 
to supplement a contract review board, 
the following procedure shall be fol¬ 
lowed: 

(a) Contracts and subcontracts to be 
entered into as a result of formal ad¬ 
vertising and subcontracts which meet 
the criteria established in § 9-50.302. 

(1) May be reviewed by such alter¬ 
nate procedures as may be prescribed 
by heads of procuring activities. 

(b) Contracts and subcontracts other 
than those covered in paragraph (a) 
may be reviewed by such alternate 
procedures as may be prescribed by 
heads of procuring activities; provided: 

(1) In the judgment of the heads of 
procuring activities concerned, supple¬ 
mental procedures are necessary, or it 
is impracticable to establish a contract 
review board. 

(2) The alternate procedures assure 
an adequate independent review of 
contract and subcontract actions; and 

(3) The following principles are ob¬ 
served in establishing the alternate 
procedures: 

(i) Contract or subcontract actions 
requiring review under a field office 
(or area office with respect to contract 
and subcontract actions within the ap¬ 
proval authority of an area manager. 
In those Instances wheye area manag¬ 
ers have been delegated contracting or 
approval authority in excess of the in¬ 
dependent review threshold estab¬ 
lished by the head of the procuring ac¬ 
tivity) to the fullest extent practicable 
shall be reviewed by the same review¬ 
ers regardless of the nature of the 
work under the individual contracts in 
order to assure continuity of experi¬ 
ence and uniformity of treatment. 

<ii) Reviewers shall have a broad 
oackground of business and contract- 
JJJ* experience in private industry or 
Government. 

(iii) Advice in specialized fields such 
ss engineering, law, and accounting 
wiall be readily available to the re¬ 
viewers. 


(iv) Reviewers shall not negotiate oi 
sssist in the negotiation of any con- 
tract or subcontract, including con 
factor selection, except when the con- 
ract or subcontract shall be subject tc 
approval under §9-51.102. or where 
mfr** a Pi? r ? ving auth °rity shall deter- 
nmJL that the ^viewer's participation 
othUl? eoBtinuity of experience or is 

<&£*£ the •>-* »'«“ 


(c) The requirement of §9-51.303-1 
(b), (c), and (d), with respect to con¬ 
tract review boards shall be met. 

Subpart 9-51.4—Contracts or subcontract* 
Requiring Advance Notice 

§ 9-51.400 Scope of subpart 

Notice of intent to enter into con¬ 
tracts or subcontracts within the cate¬ 
gories set forth below shall be re¬ 
quired as indicated therein. These re¬ 
quirements are not established for ap¬ 
proval purposes but are for informa¬ 
tion only. 

§9-51.401 Contract* let under long-term 
contract authority. 

Heads of procuring activities shall 
advise the Controller, *with a copy to 
the senior procurement official. Head¬ 
quarters, of any intent to utilize the 
long-term contract authority provided 
by subsection u, section 161 of the 
Atomic Energy Act of 1954 as amend¬ 
ed by Public Law 85-681 (72 Stat. 633). 
Such advance notice should be pro¬ 
vided at an early stage of planning on 
any such proposed contract action. 

Subpart 9-51.5—Claaranca of Form* for 
Collection of Information 

§ 9-51.500 Scope of subpart 

This subpart sets forth requirements 
for the clearance of forms for collec¬ 
tion of information with the Office of 
Management and Budget. 

§ 9-51.501 Actions requiring clearance. 

In accordance with the Federal Re¬ 
ports Act of 1942 (44 U.S.C. 3501 et 
seq.) and Office of Management and 
Budget Circular A-40, as revised, 
forms and reports under contracts and 
subcontracts which will result in the 
collection of information on identical 
items at the request of or for DOE by 
the contractor or subcontractor, from 
10 or more respondents (other than 
Federal employees) require clearance 
from the Assistant Director of the 
Office of Management and Budget in 
advance of the adaption or use of such 
forms or reports. 

§9-51.502 Procedure for obtaining clear¬ 
ance, extension of clearance, or exemp¬ 
tion. 

Requests for clearance of forms or 
reports or * aterial revision or change 
in previously approved forms or re¬ 
ports, extension of clearance beyond 
scheduled expiration date, or exemp¬ 
tion from clearance shall be submitted 
to the senior procurement official, 
Headquarters, for coordination with 
and transmittal by the Controller to 
the Assistant Director of the Office of 
Management and Budget. Such re¬ 
quests shall be in the form and con¬ 
tain all of the pertinent information 
required by paragraphs 4. 5, 6. and 7 
of OMB Circular A-40. 


Subpart 9-51.6—Justification of Procurement* 

§ 9-51.600 Scope of subpart 

This subpart sets forth the type of 
information required for justification 
of procurements. 

§ 9-51.601 Formal advertising. 

Justification for formally advertised 
procurements shall consist of the in¬ 
formation required by § 9-1.313(c). 

§9-51.602 Negotiated procurements. 

§ 9-51.602-1 Applicability. 

This section is applicable to all nego¬ 
tiated contracts including letter con¬ 
tracts, and modifications thereof in¬ 
volving additional supplies or services, 
except: (a) contracts or subcontracts 
for $10,000 or less, (b) orders against 
Federal Supply Scheduled, (c) orders 
placed against other Government 
agencies, and (d) orders placed against 
other DOE offices. 

§9-51.602-2 Justification of negotiated 
contracts. 

The justification of negotiated 
prime contracts shall be in the form of 
a narrative statement covering, to the 
extent applicable to the particular 
transaction, the general type of infor¬ 
mation as indicated in paragraphs (a) 
through (i). The scope and detail of in¬ 
formation to be included in the con¬ 
tract file should generally be deter¬ 
mined on the basis of the nature, 
dollar value, and complexity of the 
transaction involved. 

(a) Name and address of proposed 
contractor; 

(b) Location of plant or work-site for 
performance of the contract; 

(c) Contract number, including 
amendment number if applicable; 

(d) Name of prime contractor, 

(e) Nature of contract action (letter 
contract, conversion of letter contract, 
extension of existing contract, etc., as 
well as type of contract—cost, CPFF, 
incentive, etc.); 

(f) A reference to the program basis 
for the contract, including scope of 
the work or description of supplies or 
services being procured, delivery or 
construction schedules, period of con¬ 
tract. quantities, unit prices, and total 
price or estimated cost. If the procure¬ 
ment action is a contract modification 
the relation to the program under the 
basic contract and the effect thereof 
should be shown; 

(g) A statement justifying the use of 
negotiation in lieu of formal advertis¬ 
ing; 

(h) If the procurement was non-com¬ 
petitive include the justification for 
non-competitive procurement required 
by §9-3.805-51. If the procurement 
was competitive, describe the methods 
of solicitation employed and the distri¬ 
bution and response to such solicita¬ 
tions or requests; and the basis upon 
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which it is concluded that such solici¬ 
tations or requests were sufficient to 
assure such full and free competition 
as is consistent with the procurement 
of the required supplies or services. 
This shall include: 

(1) Brief summary of the request for 
proposal used as a basis for solicita¬ 
tion. 

(2) Number of firms invited to 
submit proposals and a list of firms 
quoting, together with their respective 
quotations; and 

(3) The reason for selection of the 
proposed contractor, when award is to 
be made to other than the low offeror 
or there is a wide margin between the 
acceptable quotation and other quota¬ 
tions received. 

(i) The history of negotiations with 
the proposed contractor, including the 
consideration given to appropriate fac¬ 
tors, and the basis upon which it is 
concluded that the results of the nego¬ 
tiations are advantageous to the Gov¬ 
ernment. This shall include: 

(1) Brief summary or principal 
points involved in negotiation and the 
final results thereof, indicating price 
changes, if any, during negotiations 
and explanations therefor, 

(2) Comparison of the proposed con¬ 
tract with previous procurements of 
the same or similar supplies or ser¬ 
vices, including dates of previous pro¬ 
curements. quantities, changes in 
specifications from last purchase, if 
any, and justification for changes in 
price; 

(3) For all contracts involving con¬ 
struction and related engineering ser¬ 
vices, the cost breakdown which was 
used to arrive at the total price or esti¬ 
mated cost for fee or profit computa¬ 
tion purposes; 

(4) For all contracts for the oper¬ 
ation or management of DOE facilities 
on a cost. CPFF or CPAF basis, a com¬ 
plete explanation of provisions agreed 
on for reimbursing costs generated 
elsewhere than at the project site, to¬ 
gether with complete justification for 
fixed fee. if any; 

(5) For each supply, production, and 
research and development contract, an 
appropriately detailed analysis of cost 
and price reflecting final negotiation, 
with suitable consideration of the poli¬ 
cies and principles stated in FPR Part 
1-3, Part 9-3 and Part 9-15 including 
comments showing appropriate review 
and evaluation of major elements of 
cost and price by financial, technical, 
and other qualified personnel; 

(6) Names and locations, when avail¬ 
able, of prospective subcontractors 
and estimated amounts of respective 
subcontracts which will exceed 
$ 100 , 000 ; 

(7) Statement as to whether the con¬ 
tract will contain any form of price re¬ 
determination or escalation, including 
reasons for inclusion; 

(8) General types and value of Gov¬ 
ernment property to be furnished, or 
already furnished to the proposed con¬ 


tractor and which will be used in per¬ 
formance of the work; 

(9) Statement as to whether the fi¬ 
nancial condition of the proposed con¬ 
tractor is considered satisfactory, 
whether the contract is to be partly or 
wholly financed by Government 
funds, whether guaranteed loans are 
involved, whether the contractor’s ac¬ 
counting system is satisfactory and 
adequate to furnish information re¬ 
quired by DOE under the contract, 
and if a performance bond is to be fur¬ 
nished, name of bonding company and 
amount of bond; 

(10) Statement as to the technical 
ability and past performance of the 
proposed contractor (if the contractor 
is presently performing other DOE 
contracts, state uncompleted contract 
value, status of work thereunder and 
the efjfect of proposed additional con¬ 
tracts or backlog on the proposed con¬ 
tract); 

(11) The amount of funds available 
and encumbered for the proposed con¬ 
tract, including appropriation, allot¬ 
ment number, subprogram class and 
budget item; 

(12) The basis for establishing deliv¬ 
ery requirements or other perfor¬ 
mance schedules; 

(13) Any other pertinent data in the 
form of explanations, comments, or 
comparisons concerning any unusual 
or new phases of the procurement or 
negotiations relating thereto (recent 
and current contracts of the contrac¬ 
tor with other DOE procuring activi¬ 
ties and other Government agencies 
with particular emphasis on a com¬ 
parison of business aspects of such 
contracts with the proposed contract 
should be commented upon); and 

(14) In the case of contract actions 
requiring Headquarters approval, the 
name and telephone number of the 
DOE negotiator responsible for the 
transactions. 

PART 9-52—BUSINESS INSTRUMENT NUMBERS, 
AND PROCUREMENT REQUEST NUMBERS 

Sec. 

9-52.000 Scope of part. 

9-52.001 Policy. 

Subpart 9-52.100—Bottoms Inttnnoant and Numbart 

9-52.101 Elements of basic number. 
9-52.102 Illustration of number. 

9-52.103 Numbering modifications. 

9-52.104 Task orders/project agreements 
(TO/PA). 

9-52.105 Distribution of contract docu¬ 
ments. 

9-52.106 Responsibilities. 

9-52.107 Maintenance of files. 

Subpart 9- 52.200—Procuramant Raqoatt Number* 

9-52.201 Policy on use. 

9-52.202 Elements of basic number. 

9-52.203 Illustrations of PRN. 

9-52.204 Modifications to procurement re¬ 
quests. 

Authority: Title V. Department of Energy 
Organization Act (Pub. L. 95-91), Adminis¬ 
trative Procedures Act, as amended (5 U.8.C. 
551, et. seq. 


§ 9-52.000 Scope. 

This part prescribes procedures for 
assigning identifying numbers to all 
contracts, grants, agreements, and 
other instruments or forms related 
thereto including solicitations and pro- 
curement requests. 

5 9-52.001 Policy. 

(a) The Business Instrument Num¬ 
bering (BIN) and Procurement Re- 
quest Numbering (PRN) systems shall 
be used for instruments and forms of 
the types listed below. Pending issu¬ 
ance of other policy directives, sales 
and financial assistance numbering 
Policy will be contained herein. 

(b) Numbers shall be placed in 
spaces provided on the applicable 
forms, with major elements separated 
by dashes; for example, EM-78-G-03- 
0357. 

Subport 9-52.100—Business Instrument and 
Solicitation Numbers 

5 9-52.101 Elements of basic number. 

The BIN system applies to those in¬ 
struments and identities in paragraph 
(b) and shall be retained unchanged 
for the life of the particular instru¬ 
ment. The number shall consist of fif¬ 
teen alpha numeric characters posi¬ 
tioned as follows: 

(a) The first character shall always 
contain the capital letter *'E”. 

(b) The second character shall be a 
capital letter assigned to indicate the 
program/project office which initiated 
the action as follows: 

Z—Office of the Secretary, Deputy Secre¬ 
tary, and Under Secretary 
B—Administrator of Economic Regulatory 
Administration 

M—Assistant Secretary for Conservation 
and Solar Applications 
D—Assistant Secretary for Defense Pro¬ 
grams 

P—Assistant Secretary for Environment 
Q—Director of Administration 
U—Assistant Secretary for Intergovernmen¬ 
tal and Institutional Relations 
H—Assistant Secretary for International Af¬ 
fairs 

I—Administrator of Energy Information Ad¬ 
ministration 

J —Assistant Secretary for Policy and Evalu¬ 
ation 

K—Federal Energy Regulatory Commission 
L— Assistant Secretary for Resource Appli¬ 
cations 

R—Director of the Office of Energy Re¬ 
search 

T— Assistant Secretary for Energy Technol¬ 
ogy 

V—Other Washington Metropolitan Ares 
Offices (Headquarters Offices) including: 
the Inspector General, the General Coun¬ 
sel, The executive Secretariat. Commit¬ 
tees and Boards, the ControUer. and the 
Directorate of Procurements and Contract 
Management 

W—Field organizations which include the 
foUowing organizations as noted from the 
DOE organization chart dated September 
13, 1977, Directorates of Regional Compli¬ 
ance, the 10 Federal Regional Representa¬ 
tives of the Secretary, Operations Office** 
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Laboratories. Energy Research Centers, 
Facilities (Including Production and 
Weapons Facilities), and Transmission Ad¬ 
ministrations and Facilities, and the Ura¬ 
nium Resources Facility (Grand Junc¬ 
tion). 

(c) The third character will always 

be a dash (—). 

(d) The fourth and fifth characters 
shall be the last two digits of the fiscal 
year In which the solicitation is initiat¬ 
ed or the business instrument Is 
awarded. 

(e) The sixth character shall always 

be a dash (—) 

(fXl) The seventh character shall be 
a capital letter assigned to Indicate the 
type of instrument or solicitation as 

follows: 

R-Request for proposals 
N-Program opportunity notice 
D-Program research and development an¬ 
nouncement 
B-Invitation for bid 
C—Contract 
O-Grant 

F— Cooperative agreement 
8-Special Research Support Agreement 
A-Agreement. Including Basic Agreements. 
Basic Ordering Agreements and Blanket 
Purchases Arrangements 
X-Purchase order 
Y—Sales contract 

Q-Requesi for quotation (non-small pur¬ 
chases) 

W-Delivery orders 
L-Loan guarantee 

K-Interagency agreement (other federal 

agency-sales type) 

I-Interagency agreement (other federal 

agency-purchase type) 

(2) If additional codes are needed to 
identify types of instruments and so¬ 
licitations not listed above, they may 
be requested from the Procurement 
Management Systems and Analysis Di¬ 
vision, Headquarters. 

<g) The eighth character shall 
always be a dash (— ). 

(h)(1) The ninth and tenth charac¬ 
ters shall be numerals assigned to indi¬ 
cate the procurement/contracts office 
that processed the instrument as fol¬ 
lows: 


01-Procurement Operations (Wa&hingtc 

D.C.) 

02—Chicago 
03—San Francisco 
04—Albuquerque 
05—Oak Ridge 
0d—Richland 
07—Idaho 
08—Nevada 
09-Savaiinah River 
}r2?* bur8h Naval Reactors 
2-^henectady Naval Reactors 
13—Grand Junction 
H-FTTP Project 

16— CRBR Project 

17— Environmental Measurements Laboi 
tory 

18— Grand Forks ERC 
^-Bartlesville ERC 
W-UramJe ERC 
S'JSfWnUJwn erc 

22-Pittsburgh ERC 

Alamos Area Office 
43-Kansas City Area Office 


39—Federal Energy Regulatory Commission 

41— Federal Region I Office, Boston 

42— Federal Region n Office, New York 
City 

43— Federal Region HI Office. Philadelphia 

44— Federal Region IV Office. Atlanta 

45— Federal Region V Office, Chicago 

46— Federal Region VI Office. Dallas 

47— Federal Region VII Office, Kansas City 

48— Federal Region VIII Office. Denver 

49— Federal Region IX Office, San Francis¬ 
co 

61—Federal Region X Office. Seattle 

61— Bureau of Mines, Branch of Procure¬ 
ment and Property Management (Pitts¬ 
burgh) 

62— Bureau of Mines, Branch of Procure¬ 
ment—Denver 

65— Bureau of Reclamation 

70—Southeastern Power Administration 

75—Southwestern Power Administration 

79— Bonneville Power Administration 

80- 64—Reserved 

85— Alaska Power Administration 

86- 69—Reserved 

91— Petroleum and OU Shale Reserves 
Office—Casper, Wyoming 

92— Petroleum Reserves Office—Kern 

County. California 

93— 95—Reserved 

(2) If a code is required for an office 
not listed in this part, it should be re¬ 
quested from the Procurment Manage¬ 
ment Systems and Analysis Division, 
Headquarters. 

(i) The eleventh character shall 
always be a dash (—). 

(j) The twelfth through fifteenth 
characters shall contain a four digit 
serial number for the instrument. 
Leading zeroes should be included, as 
necessary, to achieve all four digits. A 
single series of serial numbers shall be 
used for both purchase orders (code 
"X” in § 9-52.101(f)(l)), and delivery 
orders (code "W” in § 9-52.101(f)(l)). A 
single separate series shall be used for 
all other business instruments com¬ 
bined (codes “C " “G," “F,” “S.” “A,” 
%” and “L" in § 9 - 52 . 101 (f)<l)). Sales 
type instruments and solicitations 
shall use one or more other series. A 
series should run consecutively 
through 9999 before returning to 0001, 
regardless of carrying over into subse¬ 
quent fiscal years. 

§ 9-52.102 Illustration of number. 

The following illustrates the con¬ 
figuration of the instrument number 
as prescribed in 5 9-52.101: 


Position 

Value Description 

2 

E DOE. 

C The Initiation office-the 

3 

Assistant Secretary for 
Conservation and Solar 
Application. 

— Separator. 

4-5 

78 Fiscal year In which the 

6 

Instrument was awarded 
— Separator. 

7 

O Orant (type of instrument). 

8 

— Separator. 

9-10 

03 San Francisco Operations 

11 

Office (office code). 

— Separator. 

12-15 

0357 Four digit serial number. 


§ 9-52.103 Numbering modifications. 

Modification numbers used in con¬ 
junction with basic instrument num¬ 
bers shall be used to identify amend¬ 
ments to solicitation documents and 
modifications of contracts, grants, 
agreements, etc. 

(a) Amendments to each solicitation 
document shall be sequentially num¬ 
bered by use of a three position nu¬ 
meric serial number, separate from 
the solicitation number, commencing 
with 001. 

(b) Modifications to each Instrument 
shall be sequentially numbered by use 
of a four position alpha numberic 
number separate from the instrument 
number, as follows: 

(1) The first position shall be a cap¬ 
ital letter identifying the type of 
action as follows: 

A—Any modification which results in an in¬ 
crease or decrease In obligated funds; 

M—Any modification which has no effect 
on the obligation of funds. 

(2) The second through fourth posi¬ 
tions shall contain the sequential 
serial number of the modification, 
commencing with 001. A separate 
series of serial numbers for each type 
of modification shall not be used. 

(c) Illustration of modification num¬ 
bers. 

M002—Modification to contract with no 
change In funding obligation. 

A003—Modification to contract with 

changes in funding obligation. 

§ 9-52.104 Task orders/project agreements 
(TO/PA). 

TO/PA numbers used in conjunction 
with basic instrument numbers shall 
be sequentially numbered by use of a 
three position numeric serial number 
commencing with the next successive 
number to the previous number used 
with the basic instrument 

§9-52.105 Distribution of contract docu¬ 
ments. 

(a) Basic distribution of procure¬ 
ment and financial assistance docu¬ 
ments. Procurement and financial as¬ 
sistance activities which execute or ad¬ 
minister instruments are responsible 
for making the following minimum 
distribution of Instruments: 

(1) One original signed copy to the 
Official Contract File. 

(2) One signed copy to the files of 
the office administering the instru¬ 
ment when that office is different 
from the office maintaining the Offi¬ 
cial Contract File. 

(4) One signed copy to the General 
Accounting Office when required by 
GAO Manual, Title 7-4510.50. This 
regulation provides in part as follows: 

The original of all contracts with common 
carriers of all types for llnehaul freight or 
passenger transportation services, including 
passenger charter agreements but excluding 
contracts for local storage, dray age, and 
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hauling, shall be transmitted promptly, to 
the General Accounting Office. Service Sub¬ 
division, Transportation Division, Washing¬ 
ton, D.C. 20548. 

(5) One signed copy to the DOE fi¬ 
nance office servicing the procurement 
activity. 

(6) To the activity initiating the pro¬ 
curement, two copies of each instru¬ 
ment. 

(b) Distribution of sales contracts. 
[Reserved] 

§9-52.106 Responsibilities. 

The activities receiving a copy of in¬ 
struments pursuant to §9-52.105, shall 
maintain a file of such instruments 
and shall be responsible for making 
the file available upon request. 

§ 9-52.107 Maintenance of flies. 

Heads of procurement activities 
shall maintain the official file of all 
instruments awarded and adminis¬ 
tered thereby. The location and distri¬ 
bution of files in an activity are the re¬ 
sponsibility of the head of that activ¬ 
ity. 

Sobpcrrt 9-52-200—Procurement 
Numbers 

§ 9-52.201 Policy on uae. 

(a) The PRN system shall apply to 
all requests to enter into, extend, 
modify or terminate contracts, agree¬ 
ments (including interagency agree¬ 
ments), grants, or other forms of fi¬ 
nancial assistance. 

(b) Modifications to instruments 
which are not the result of procure¬ 
ment requests with a discrete PRN 
from a Headquarters program office 
shall be initiated by the appropriate 
field activity utilizing a discrete PRN 
(Le., modifications as the result of ap¬ 
proved financial plans ore to be initiat¬ 
ed by the appropriate field activity, 
which will assign its own PRN). 

(c) Transfers of procurement actions 
in process from one procurement ac¬ 
tivity to another will be done by can¬ 
celling the PR and reissuing with a 
new number assigned by the initiating 
office. 

(d) If the plan is to fund an action 
with funds from more than one fiscal 
year, individual Procurement Requests 
(PR) are required for each year’s fund¬ 
ing, each with its own unique number 
as specified in § 9-53.202. 

§ 9-52.202 Elements of basic number. 

The basic number shall consist of 
eleven alpha numeric characters posi¬ 
tioned as follows: 

(a) The first character shall contain 
the capital letter which Identifies the 
office originating the PR using identi¬ 
fication letters assigned in § 9- 
52.101(b). 

(b) The second and third characters 
shall be the number of the procure¬ 
ment office assigned to process the PR 


using those identification numbers as¬ 
signed in § 9-101(h). 

(c) The fourth character shall 
always be a dash (—). 

(d) The fifth and sixth characters 
shall be the last two digits of the fiscal 
year of the funds authorized in item 
16 of the PR form. 

(e) The seventh character shall 
always be a dash (—). 

(f) The eighth through eleventh 
characters shall be the serial number 
of the PR and shall commence with 
the number 0001 at the start of each 
fiscal year. A single series of serial 
numbers will be used by each initiat¬ 
ing office. 

§ 9-52.203 Illustrations of PRN. 

RO2-78-0135 


Position 

Value 

Description 

1 

R 

PR vu initiated by the Office 
of Energy Research. 

3-3 

02 

The procurement action was 
assigned to the Chicago 
Operations Office. 

4 

— 

Separator. 

5-6 

78 

Fiscal year of the funds to be 
certified available for 
obligation. 

7 

— 

Separator. 

8-11 

0135 

4 digit serial number. 


§ 9-52.204 Modifications to procurement 
requests. 

Modifications of PRs are used to 
change any of the information con¬ 
tained in the original PR—this in¬ 
cludes cancellation of a PR. 

(a) Modifications to procurement re¬ 
quests shall be numbered by adding 
three additional characters to the 
basic PR number as follows: 

(1) The twelfth character shall con¬ 
tain a decimal point. 

(2) The thirteenth and fourteenth 
character shall be the serial number of 
the modification and shall commence 
with the number 01. 

(b) below is an illustration of a modi¬ 
fication to a procurement request. 

R02-78-0135.01 

Position and Description 

1-11 Basic PR number. 

12-24 Modification No. 1 to basic PR. 


FAIT 9-53—CONTRACT REPORTING 

Sec. 

9-53.000 Scope of part. 

9-53.001 Applicability. 

9-53.002 Responsibility. 

9-53.003 Definition of procurement action. 
9-53.004 Reports required. 

9-53.005 Submission and frequency of re¬ 
ports. 

9-53.006 Preparation of reports. 

§ 9-53.000 Scope of part 

This part sets forth the policies and 
procedures, established for uniform re¬ 
porting of essential data on procure¬ 
ment actions to Headquarters. Such 


data is used for staff and Secretarial 
level management purposes, and for 
reporting to the Congress, the General 
Accounting Office, General Services 
Administration, Small Business Ad¬ 
ministration, Renegotiation Board, 
Office of Federal Contract Compli- 
ance, Department of Labor, and the 
public. 

§9-53.001 Applicability. 

(a) Procuring activities shall submit 
reports for procurement actions taken 
by the activity and shall require quar¬ 
terly reports from each prime contrac¬ 
tor under the cognizance of the activ¬ 
ity when the prime contract contains 
the provisions described in FPR sub¬ 
sections l-1.710-3(b) and 1-1.1310- 
2 (b). 

(b) If a contractor has more than 
one procurement office, data will be 
reported separately for each office. 
Also, if a contractor has more than 
one contract subject to these reporting 
requirements, data will be reported 
separately for each contract. 

§ 9-53.002 Reaponsibility. 

(a) The senior procurement official. 
Headquarters, is responsible for main¬ 
taining a central file of contract data 
and for issuing all reports and analy¬ 
ses of procurement actions on a DOE- 
wide basis. 

(b) Heads of procuring activities are 
responsible for preparing: 

(1) All reports covering direct pro¬ 
curement actions by their activities 
and the collection, summarization and 
review of all contractor reports under 
contracts administered by their activi¬ 
ties; and 

(2) Reports on Headquarters-desig¬ 
nated contracts, and contracts directed 
by other activities under procurement 
directives. (The DOE procuring activ¬ 
ity which executes and administers 
the contract, regardless of where 
funds are obligated, shall report that 
contract as one of its procurement ac¬ 
tions.) 

§ 9-53.003 Definition of procurement 
action. 

(a) ‘‘Procurement action” as used in 
relation to the contract reporting 
system for prime contracts and sub¬ 
contracts (when required by FPR 1- 
1.710-3(b) and l-1.1310-2(b)) include: 

(1) All contracts and subcontracts 
(including both new contracts and con¬ 
tracts superseding preliminary instru¬ 
ments), purchase or delivery orders, 
grants, cooperative agreements, and 
interagency agreements. 

(2) All preliminary contractual in¬ 
struments such as letter contracts; 

(3) All amendments, supplements, 
modifications, changes, cancellations, 
and terminations including letters 
changing the contract amount; 

(4) Contracts which cover rental; 

(5) All orders placed against other 
Government agencies (such as orders 
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on Federal Supply Centers or working 
fund agreements covering work or ser¬ 
vices performed for DOE by other 
Government agencies); 

(fl) All payments to utility compa¬ 
nies. Payments against such contracts 
are to be reported on the basis of esti¬ 
mated annual expenditures, with an 
adjustment made quarterly (based on 
fiscal year) to indicate actual pay¬ 
ments under the contract during the 
fiscal year; 

(7) All orders against existing open- 
end or indefinite quantity contracts. 
Including contracts with any other 
Government agency, such as job 
orders, task orders, or delivery orders 
(orders against such contracts should 
be reported under the basic contract). 
Blanket purchase orders or require¬ 
ment orders whose cumulative obliga¬ 
tions are estimated to reach or exceed 
$10,000 are to be reported, with an ad¬ 
justment made quarterly (based on 
fiscal year) to indicate actual pay¬ 
ments under the contract during the 
fiscal year (including contracts under 
$10,000); 

(8) Contracts for the acquisition of 
uranium bearing orfes. concentrates, 
and other source materials. 

(b) The term "procurement action" 
as used in the contract reporting 
system excludes: 

(1) Contracts for the acquisition, 
lease or purchase of land; 

(2) Purchases paid for in cash; 

(3) Orders placed against other DOE 
procuring activities, contractors, or 
Government agencies involving trans¬ 
fers of excess equipment or surplus 
material; 

(4) Transportation by Government 
bill of lading and transportation of 
personnel by Government travel 
order, and 

(5) Contractual arrangements falling 
within object classifications: 10, Per¬ 
sonal Services and Benefits; 33, Invest¬ 
ments and Loans; 42, Insurance Claims 
and Indemnities; and 44, Refunds. 

§9-53.004 Reports required. 

(a) DOE Form PR-328A, Contract 


Data Worksheet, shall be prepared by 
each DOE procuring activity for each 
of the following: 

(1) Any procurement action when 
the initial procurement action is for 
$10,000 or more or when the accumu¬ 
lated amount of a previously unreport¬ 
ed series of procurement actions totals 
$10,000 or more. 

(2) Letter contracts which meet re¬ 
porting requirements shall be report¬ 
ed. Conversions of letter contracts to 
definitive contracts shall be reported 
on DOE Form PR-328B. 

(b) DOE Form PR-328B, Prime Con¬ 
tract Change Worksheet, shall be pre¬ 
pared by DOE procuring activities to 
report changes in DOE contracts. 

(c) DOE Form PR-330A, Supplemen¬ 
tal Report of Procurement Actions— 
Worksheet, shall be prepared in accor¬ 
dance with paragraph §9-53.005(b) by 
each DOE procuring activity and con¬ 
tractor unless excepted in § 9- 
53.001(a). 

(d) DOE Form PR-330B, Supple¬ 

mental Report of Procurement Ac¬ 
tions—Worksheet—Labor Surplus 

Area Report, shall be prepared In ac¬ 
cordance with paragraph 99-53.005(c) 
by each DOE procuring activity. 

§ 9-53.005 Submission and frequency of 
reports. 

(a) DOE activities which administer 
contracts shall furnish reports in the 
required CIS for mat of Forms 328A 
and 328B by SACNET or by tabulating 
machine cards 1 to the Office of Com¬ 
puter Services and Telecommunica¬ 
tions Management. Computer Oper¬ 
ations Section, Headquarters, either 
(1) on a current basis, as soon as prac¬ 
ticable after the date the individual 
procurement action is taken, or (2) 
weekly following the close of the 
period in which the procurement ac¬ 


1 Reporting offices without ADP facilities 
may furnish the completed worksheets iden¬ 
tified above to the senior procurement offi¬ 
cial or designee. Headquarters, for further 
handling. 


tions were taken, in time to reach 
Headquarters no later than 12 p.m. 
Eastern time on the second subse¬ 
quent workday of each week, and the 
first workday of the new reporting 
•caland&r day following the close of 
month covering any unreported ac¬ 
tions from the previous month. 

(b) Quarterly Supplemental Report 
of Procurement Actions (DOE Form 
PR-330A), covering procurement ac¬ 
tions, purchase orders, grants, and co¬ 
operative agreements not reportable 
under DOE-PR 9-53.004(a), shall be 
furnished quarterly by procuring ac¬ 
tivities and reporting contractors to 
the senior procurement official. Head¬ 
quarters, or designee by the fifteenth 
calendar day following the close of 
each fiscal year quarter for actions 
taken or changed in the preceding 
three-month period. Five separate 
Forms PR-330A shall be prepared to 
summarize the data by number of 
dollar actions and dollar value. The 
five are: 

(1) All fixed-price type procurement 
actions; 

(2) All cost-reimbursement type pro¬ 
curement actions; 

(3) All special research support 
agreement actions; 

(4) All grant actions; and 

(6) All cooperative agreement ac¬ 
tions. 

(c) Quarterly Supplemental Report 
of Procurement Actions—Worksheet- 
Labor Surplus Area Report (DOE 
Form PR-330B), shall be furnished 
quarterly by procuring activities to the 
senior procurement official. Headquar¬ 
ters, or his designee, by the fifteenth 
each fiscal year quarter for actions 
taken or changed in the preceding 
three-month period. 

$ 9-53.006 Preparation of report*. 

Detailed instructions for completion 
of the forms are contained in DOE 
Procurement Handbook H9-53, Con¬ 
tract Information System (CIS). 

[FR Doc. 78-8735 Filed 4-13-78; 8:45 ami 
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NOTICES 


[ 4510 - 27 ] 

DEPARTMENT OF LABOR 

Employment Standards Administration # 

MINIMUM WAGES FOR FEDERAL AND 

FEDERALLY ASSISTEO CONSTRUCTION 

Oonoral Woqs Determination Decisions 

General Wage Determination Deci¬ 
sions of the Secretary of Labor speci¬ 
fy, in accordance with applicable law 
and on the basis of information avail¬ 
able to the Department of Labor from 
its study of local wage conditions and 
from other sources, the basic hourly 
wage rates and fringe benefit pay¬ 
ments which are determined to be pre¬ 
vailing for the described classes of la¬ 
borers and mechanics employed in 
construction activity of the character 
and in the localities specified therein. 

The determinations in these deci¬ 
sions of such prevailing rates and 
fringe benefits have been made by au¬ 
thority of the Secretary of Labor pur¬ 
suant to the provisions of the Davis* 
Bacon Act of March 3, 1931, as amend¬ 
ed (46 Stat. 1494, as amended, 40 
U.S.C. 276a) and of ot her F ederal stat¬ 
utes referred to in 29 CFR 1.1 (includ¬ 
ing the statutes listed at 36 FR 306 fol¬ 
lowing Secretary of Labor's Order No. 
24-70) containing provisions for the 
payment of wages which are depen¬ 
dent upon determination by the Secre¬ 
tary of Labor under the Davis-Bacon 
Act; and pursuant to the provisions of 
Paix 1 of Subtitle A of Title 29 of Code 
of Federal Regulations, Procedure for 
Predetermination of Wage Rates, (37 
FR 21138) and of Secretary of Labor's 
Orders 12-71 and 15-71 (36 FR 8755, 
8756). The prevailing rates and fringe 
benefits determined in these decisions 
shall, in accordance with the provi¬ 
sions of the foregoing statutes, consti¬ 
tute the minimum wages payable on 
Federal and federally assisted con¬ 
struction projects to laborers and me¬ 
chanics of the specified classes en¬ 
gaged on contract work of the charac¬ 
ter and in the localities described 
therein. 

Good cause is hereby found for not 
utilizing notice and public procedure 
thfereon prior to the issuance of these 
determinations as prescribed in 5 
UB.C. 553 and not providing for delay 
in effective date as prescribed in that 
section, because the necessity to issue 
construction industry wage determina¬ 
tion frequently and in large volume 
causes procedures to be impractical 
-and contrary to the public interest. 

General Wage Determination Deci¬ 
sions are effective from their date of 
publication in the Federal Register 
without limitation as to time and are 
to be used in accor dance with the pro¬ 
visions of 29 CFR Parts 1 and 5. Ac¬ 
cordingly, the applicable decision to¬ 
gether with any modifications issued 
subsequent to its publication date 
shall be made a part of every contract 
for performance of the described work 
within the geographic area indicated 
as required by an applicable Federal 


prevailing wage law and 29 CFR, Part 
5. The wage rates contained therein 
shall be the minimum paid under such 
contract by contractors and subcon¬ 
tractors on the work. 

Modifications and Supersedeas Deci¬ 
sions to General Wage Determina¬ 
tion Decisions 

Modifications and Supersedeas Deci¬ 
sions to General Wage Determination 
Decisions are based upon information 
obtained concerning changes in pre¬ 
vailing hourly wage rates and fringe 
benefit payments since the decisions 
were issued. 

The determinations of prevailing 
rates and fringe benefits made in the 
modifications and Supersedeas Deci¬ 
sions have been made by authority of 
the Secretary of Labor pursuant to 
the provisions of the Da vis-Bacon Act 
of March 3, 1931, as amended (46 Stat. 
1494, as amended, 40 U.S.C. 276a) and 
of o ther Federal statutes referred to in 
29 CFR 1.1 (including the statutes 
listed at 36 FR 306 following Secretary 
of Labor's Order No. 24-70) containing 
provisions for the payment of wages 
which are dependent upon determina¬ 
tion by the Secretary of Labor under 
the Da vis-Bacon Act; and pursuant to 
the provisions of Tart 1 of Subtitle A 
of Title 29 of Code of Federal Regula¬ 
tions, Procedure for Predetermination 
of Wage Rates (37 FR 21138) and of 
Secretary of Labor's Orders 13-71 and 
15-71 (36 FR 8755, 8756). The prevail¬ 
ing rates and fringe benefits deter¬ 
mined in foregoing General Wage De¬ 
termination Decisions, as hereby modi¬ 
fied, and/or superseded shall, in accor¬ 
dance with the provisions of the fore¬ 
going statutes, constitute the mini¬ 
mum wages payable on Federal and 
federally assisted construction pro¬ 
jects to laborers and mechanics of the 
specified classes engaged in contract 
work of the character and in the local¬ 
ities described therein. 

Modifications and Supersedeas Deci¬ 
sions are effective from their date of 
publication in the Federal Register 
without limitation as to time and are 
to be used in acco rdance with the pro¬ 
visions of 29 CFR Parts 1 and 5. 

Any person, organization, or govern¬ 
mental agency having an interest in 
the wages determined as prevailing is 
encouraged to submit wage rate infor¬ 
mation for consideration by the De¬ 
partment. Further information and 
self-explanatory forms for the purpose 
of submitting this data may be ob¬ 
tained by writing to the UB. Depart¬ 
ment of Labor, Employment Stan¬ 
dards Administration, Office of Spe¬ 
cial Wage Standards, Division of Wage 
Determinations, Washington. D.C. 
20210. The cause for not utilizing the 
rule-making procedures prescribed in 5 
U.S.C. 553 has been set forth in the 
original General Wage Determination 
Decision. 

, Modifications to General Wage * 
Determination Decisions 


modified and their dates of publica¬ 
tion in the Federal Register are listed 
with each State. 

Oeorgla: 

QA77-1QOS— July 8, 1877. 

Iowa: 

IA7S-4027-_-Apr. 7, 1978. 

LA78-4001-Jan. fl, 1978. 

LA78-4013- Feb. 17.1978. 

Nebraska: 

NE78-4024; NE78-4028. Mar. 81, 1978. 

North Carolina: 


NC76-1046. 


NC76-1068. 

. May 28,1978 

NC77-1046~. 

Apr 8, 1977 

NC77-1094_ 

July 29,1977. 

NC78-1027.. ..... 

. Mar. 24 1978. 

South Carolina: 

8C77-1070 . 

. Miy 20 1977 

Pennsylvania: 

PA77-3104_ 

July 7X 1977. 

PA77-3123; PA77-3125_ 

— Sept 9.1977 


Rhode Island: 

RI77-S111; ROT-3112-Sept 28. 1977. 

11177-3113-Sept 30. 1977. 

Supersedeas Decisions to General 
Wage Determination Decisions 
The numbers of the decisions being 
superseded and their dates of publica¬ 
tion in the Federal Register are listed 
with each State. 

Supersedeas Decision numbers are in 
parentheses following the numbers of 
the decisions being superseded. 

Florida: 

FL77-1150CFL78-1043)_Mar. 24. 1977. 

Maryland: 

MD77-3077(MD78~3020)._ June 3,1977 

Massachusetts: 

MA77-30654MA78-3025)_ Sept 2,1977. 

MA77-307(KMA78-3C30>_July 22. 1977. 

MA77-30724MA78-3032)-Aug. 19.1977. 

Michigan: 

AM-398<Mrre-20S3)_Aug. 18. 1971. 

M878-11394MS78-1034)_ Dec. 17. 1978. 

New York: 

NY77-3000< NY73-3021) _ Apr. 29.1977. 

NY77-308KNY7S-3034) _ July 1. 1977. 

NY77-30944NY78-3035)_ Sept 23.1977. 

NY77-31154NY78-3038)_Aug. 19.1977 

North Carolina: 

NC75-10494NC78-1035)_Apr. 23.1975 

NC75-10544NC78-1037)_ May 23.1975 

NC78-1003(NC78-1036) _ Jan. 6.1978 

Pennsylvania: 

PA77-30544 PA78^3013 Y. May 13.1977. 

PA77-30564 PA78-3016). 

South Carolina: 

8C76-104K8C78-1038) _ Mar. 23,1975 

8C70-10534 8C78-1040) _ May 14.1975 

8C77-1008(8C78-1390) _ Jan. 21,1977 

Tennessee: 

TN77-104KTN78-1042). Apr. 1.1977 

Texas: 

TX77-41974TX78-4035) _ Aug. 19, 1977. 

TXT7-42214TX78-4043) _ Sept 23. 1977. 

TXT7-428KTX78-4028); Sept 30.1977. 

TX77-42564TX76-4033); 

TX77-4257(TX78-4038); 

TX77 -4362CTX78-4042); 

TX7 7-43664TX78--4044). 

TX77-4289(TX78-4038) _Oct 21.1977. 

TX78~40024TX78-4029>; Jan. 13. 1978. 

TX78-40034TX78-403 1 ); 
TX76-40044TX78-4039). 

TX78-40054TX78-4032) __ Jan. 20.1978 

TX78-4016<TX7 3-4034); Mar. 10,1978. 

TX78-40184TX7R-4040); 

TX7 8-4019(TX78-4041); 

TX76-40204TX78-4030). 

TX78-401 54 TX78-4037) _ Feb. 17,1978. 

Cancellation of General Wage 
Determination Decisions 
None. 

Signed at Washington, D.C., this 7th 
day of April 1978. 


Dorothy P. Cone, 
Acting Assistant Administrator 

The numbers of the decisions being Wage and Hour Division. 
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torch op., asphalt raker, powdcrman. 




























NY78-3Q34 Page 5 I DECISION NO. NY7S-3Q34 Page 


NOTICES 


16079 




; u 0 w 
: Q C, c; 
• 2 >* ** 


O U WJ >u o 


S 1 


o c o c c w . 

I V -H W 

w a -oca 
^ -H JC u u 

r-i tj o e o o o 

r-l VO W .Q 


i o g >-u 

h J iJ ci 

• 5,0 ui 


o O O •'i 


« I' 


IJS-SSSS 


O-g 


FEDERAL REGISTER, VOL 43, NO. 73—FRIDAY, APRIL 14, 1978 





































DECISION NO. NY78-3034 Pa 9 e _7- IDECISION NO. N V78-3Q34 Page 



16080 


NOTICES 



P JZ 
H U X 
B U 


*8 

X 

u 

1 

0) 

2 




•M M >4 

P © * 
<8 P Q« 
•H m 
•H E -o 
* c 
w - <c 
x n 
u u w 
p © P 

u p © 

P cn O, 
Q 4 *H 
•H E O 

© p .c 

c -o 

2 . .3 

w c 

M O X 

£2 8 

* P E 


a x p 

«H <0 
tt> X 


OS 1 «0 
E O © 
•O •*“* P 
O' 

is x - 

O' w 

1 p 




1 

» 

°f 

w »o 


Qi O 
>7 -t 
P *o 


on <h 


g.’S 

•H O 
p «-* 
O’ 

V «M 
H 
O' © 
c w 

-P 

> P 

g 8 




a o 
E O 
P ^ 

•o 

I **-< 
.X *H 

o © 








FEDERAL REGISTER, VOL. 43, NO. 73—FRIDAY, APRIL 14, 1978 









































FEDERAL REGISTER, VOL 43, NO. 73—FRIDAY, APRIL 14, 1978 




































































NOTICES 


16083 




P U 

&& 


—» P *H 
) O' V ~ TJ 
: c 4> >.h > 

MH <fl H <9 

I T) •H J 3 # 

) r-t <X J2 m X 
•H o* w W 

J 3 TJ -H 

: « c x - - 

s —' «o m co 

TJ C C 

] to cn § 8 8 
) U U ran 
O 0J >. B B 
J P P > 

H C C <9 P P 
£ <U d> 4 ) C C 
) Q.Q.S «l V 

isrs! 


in o o u o 

„°222; 

C P P P P 

.. id o co in co 

co c c c 

c a p o O O 


O -H c P p 


O' H 
* C 3 
■ rH -h m 


A 8 M 

O 0 ) o 

P "H» 91 

> ft N C 

, ID 1U II v fl O 

«H *H *H H M 

WWW O w 


> > 


3 0 * P P . 

P iu ill II 

o c p u c * 

3 H V Q O > 
p <l> P £ W 

S h 832. 


I p -o c W 3 


• -h 3 p (d p 


FEDERAL REGISTER, VOL 43, NO. 73—FRIDAY, APRIL 14, 1978 































DECISION NO. NY78-3035 


16084 


NOTICES 




FEDERAL REGISTER, VOL. 43, NO. 73-FRIDAY, APRIL 14, 1978 



























Page 




16085 


FEDERAL REGISTER, VOL 43, NO. 73—FRIDAY, APRIL 14, 1970 

































DECISION NO. NV 78-3035 Page 7 DECISION NO. NY 78-3035 Page 


16086 


NOTICES 


O >> O 
O CL 

<r > 

^ c * 


x o o o) 


CN -u > d -M *M C I 'O' 


”3 d Li *3 


•M W JZ 
I £ t- « 
: o o *h 

> « j: 5 
i £ w 

> -m c 
co c o 


o O -M CM •*-* ■ 


L T5 C 
O d 3 

* "7 

• WO 
W P U 
CL O 

E T3 C 
3 fl *H 


P *3 O X 


O W W W "M ' 


C J3 P ~4 


i o M 
4J d w 
<0 O D. 
i- E E 
<y o 3 
d > o. 

V CO 

co a u 


• -H P O O 


- LJ >, O C 01 


M O VO QM 


.e 


0 . 0-4 

i ££ 

o ** *o 


•o a. d *3 


> W vO 3 I 3 


4 J o *■* o o co 


<u a o c p 


o x: u cl > 


“O r-t ^ o 

ID 3 H 44 flj 

P co O O Q. 


O P P O O 

•H O 2 > £ 

P P 4) to P 

o O '-* » a. o . . 

C C ^ W CM -M 


3 a« 


^ P 


. - - - P • C _ 

C w 3 O d «J 3 

OOPO.PtoEO 
0-4 3 O E CL 

jd p c o co 

d Li O O Li C - 


•4 0 •* * 


w o d o 

» L HI 4 *J 

W O > <0 

O E w *o L< 

•ME O £3 

P co P OT -m 

O 4= O 3 > 

W S 

W-Od» 

<u o a. o w 

O d X. a> 

O -M • 3 *H 
<0 J= Li W P 

o 01 O 

J3 <0 > Q. W 

P E —• E w 

•M Li 3 V 

> o n a o 


WO^ww-MMUaj 
Li d * O d W -M 
O-MOI-MPOMTJ 
W t/J *M —« o 00 CL P O 

W 3 P r-i CO O 5 

4 - 3 QJ O 

* i~* d -4 P 

(0 O 


01 (0 


N P - 

■ *M O M- - - 

w d d ^ : 
o o 3 £ 


«M .C 3 


» O D 4 


cm M 4J P 

<0 « M M 

cm cn 00.0 £ 

m4 00 *M 
• *M W p 

E Li 3 P O 

V 01 <U P 

P 3 O E O 

«i dMi u 

X 3 O 3 Li 

eg C 4 43 w P 


> p /-• d 0) m 

•m w to P £ 

: o l o c 

4 CO o CM Li * 

3 CL w o a c 

co w d : 

3 O 43 W O c 

: m w o 

3 3 CL <U C 

o> E «m - c 

i d o 

: •h U Li Li J 

j x o a < 



o P P O E -4 


Li O Li o. -4 


: X > o <0 


r 


r i 


i o 


a 


I CL 


'SJS 


Li Li <0 
CL O O 
W .£> 


O 3 —i 
d O X ■ 
O M to 

o d o 


L< *-4 to d 01 >\ 


s i. 


i* 4 J i or lt^ 


L W o CL 04 JC 






CJ Li I »M CO 
T3 O d O O -4 


O Li d -4 


» d w ^ t 

<5 e p . : 

I -4 o O Li c* 


■ d m dM>*c an m 


4 -» O 3 O 


£ c a i u 


<U Li O >>«N P M M 


Li <0 M 3 ^-i >—* CL- 
0 0*0 CT-M £ E - 
^4 O O CO 3 c 


Odd 
P N CO 
O ’M 
—< P 


O d W co W U 
. P O 0 "O O -M E -4 -M 


O C d P O 


3 CM JC P O O 


00 P O 

d o -* 

O Cm O 


CJ 44 e 


I MN o e *o p o o 
owxsoodj: - 


0 3 CM < 


d o 


d to -4 o P 


O U O £ “O CT f 


3 w tO 4C O 
) r4 o M P 


WO.OPWOPO C 
•M O O > ^4 p M 


JO P O O • 3 
>.CMj04->3<D0r-Li0 


. *0 O E 
O O 


O O ’O I *M 


d M M co 

c3 d o 
—I o • 
e. E mv £ 
CL C O 
-I -3 C 

O 3 C *M 

C 3- p 5 
•M CJ CO 
JZ JO - 
o d 3 JS 
<3 O W O 

E - C 
M O *M 
-4 CO > 5 

•M p O 
<0 O 43 • 

P ti g 4 

O *M w 


M^ - P o 

•3 M O CO 
O d >-i co 


P 3 O 3 <0 


w o ^ ^ a -4 


doodwcooc 


J *3 *4 3 W 


*4 *3 3 P P P O 


O P d O C. < 


: «m o o d 

i Mi C -3 O 

f O O -M P 

« O 5 44 





























NOTICES 


16087 


O u t-t ' 
® * 

® e 


u c 
® ~ ® 

•O n JC 
r <o 2 a) * 
u B O' 

U O' w O' W * 
S « 3 a o 
3 «w t« E 
- O T> 3 jC 

« •* a u 

* TJ ® C 

* c jc a « — 

S ® * S 2 * 

3 2 6 ® ® 

i 44 h e > 
— ® • J5 — 

JC *3 3 U 

_ uw at 

C C <«r* u 
•O W BO 
i — u-i ® ±J 

* ~ ° S g 

'S'SS’fr- 


i jj g o a. ^ 

U O' — « 

; V .52 8 

5 S •§ S* tt 

® — TJ *H « 

<■ 3 * w 

. Q* — £* 

I 1/1 rl D u C 
) *™l C *X3 

* u ® — o 
: o jc jc h a 
j w u H I 

I ® 5 a -i 

** - B * 

® — ® 

4 u *0 O' •* > 

> o ® c a 

j&cs§2 
! i48" 3 

3 0. O ® O « X 
u u u — o 
4 - a h h s 

> U I — U 
D w •* > C 4J 
( > H M — 

5 0 852^-g 

J? .22 S-S 

- «3 O OC -C 3 * 


® I 
C U u 
— ® ® 

JC *0 -4J 

o c *0 6 
« 3 ® 3 


! - § 


t c ** t 

3 O E 2 ! 

~ •* is § i 

u ~ W O 

8*8 

B « Z * ' 

u 6 > o 

O ±J O C 1 

u « >o i 

<D C <U 

> jj me 

a o — - 

C m JS 
w ^ U 

® « 
4J w e 


o* -u ® 
woo 
I ® o 


« c p - 


O' c u w 

- !c % ~ 
t o p <«> 

® g ® 

» •% C « 

O' -* ‘O ® 
C C >1 — — 
1) ^ u J VJ 


**3*8 

u ® — O 

%g*»« 
« ~5 SS 

•> o a 2 ? 

U — W » 4J 

« u ® 

H4JH U4J 
— O C 3 3 
° « 3-o 

-« ® u — u 
® ® > — 

ss ss * 

-C «J — <U 
§ c ?:° 

2 5 • V 5 
rSjjH 

!c ® a* •§ u 
o jc u c o 

H *) -H 3 i) 

3 0 3- 0 

~8 ? t* 

O* > ** o* •' 

5 0 8 _ | 

•U 'O w C 
<0 c — <u a» 


u fi • >. 
a a Qi a " 

So 858 


: fi *;£ • 

1 b t w n w 

i o a> u « o 

: h £ O <M I «n 





3. g)— cs <n 

w — C/3 </J U3 

s = 333 

J 3 U U U 

O CO 


u i< w 


V V4 

s s, 

' 4J O 


c — — 


S'iS 2 S.22 

c «> 

o 3 1 • 


®°5 1 

- 2 J 


! a£S 

i I £ H 


O O' — ~ • 
•H H ^ 


! -S' s f: 

u 0 *0 * 
«M *M U 


I C ® 
I — JC 


•*H O 
j in c 
c o 


?«■ 


I w ® ^ 


3 ® W <H H 
« -O 4J - fl 


4 O S 

1 B 


u ••■ - 
4) ® j 

i > 

□ — 
a -p i 


.» u — u 


. •'* <■ 

I a ® i 


H +J Cl t 


TJ ® h n *J 

I 23j 

*J B t 4J « 1 


- 3E ® — u 
. > J3 « ® 

I ~ — « W T3 

8^88 S 


.3 


«* I 

III 


s i~ 

O ® 4J 
*1 H C 


S$ 


«y 

8| 2 
;£« £ 


> w I 

o*f J! 


- x: 




— o 

u m 4J to a> U 

® e «m •o r - 


« O M 
_ - co *o 

_§ <o J§ ® ** 

o O'- — g ^ ® W 


i c jc • 6 *o u 6 

1*0— U34J — OOO* 
JC « C U o O w NC 
O I fl O Im — *» — o •* 

a c jo <•> o C — o — 
5 • - OB m — T3 

c VW ® *J U H £ *J Cl 

? w o s-2|- ft 5 

— 43 OOCWCtttD 
U C in £3«« u Q 

^ a ''i-S > ST J S ,w .^ 

— x u a ^ *o c u®jj 
O — Q ««j3-»4>CO 

— B « i 4J 0 — x — It 

*J to 4J m r-4 . U — JC u 

8 — ® 0> B MOBOAi 
« u h t £ i <0 
uO.O«C-l~Ew 

ii c g c ® 3 c o 

3 c 0 O CO w £ * H 
<0 4) U U fl u H e — -x 

I o c — a « o 

C •'•*10 0®W3 

V4 kl Ul Q O V4 

CU®03WfiM«0<aC43 
OJtJvoO — 4> Q 

Qi C H Jj ^ — u £ 

4J a 3 <0 — O — O' U 

CU U > . jQ U ** O 

« o -a ci o *j ai ® — cn 
HaoHwcigouoi 
a wow ia e c ® — 
— _ m s 3 « k <o 

a— w e •*— «5c — 

O 9 C 3 t » ®6® 

4JI0u®C«0'4J — 

-X ><£t£4UCC CO 
o u c js a— — <0 -C 

— win — o^jcw S 

« 5 ~ g 2 S 5 2 ^ g 8 

•‘-CI'HMCI*J0«-O. 

JX 4J > W o — — 

on — *3 ~ o ® T3 M 

3 — — O O' ® — > ® 4) 

uo u<occ— n — -o 

*» £ u CI u - — 3u — C 
<1) > 4J 4J - -- 

2 ® JX fl I « L 

CX ® — >i SB — CL *J 
£ h h • C C 

>i® 0 JJ •* ® — ® 

2 8C22«S2 8 

aiuiiirc 


*JL* 

* 0 C 


FEDERAL REGISTER, VOL 43, NO. 73—FRIDAY, APRIL 14, 1978 























16088 


NOTICES 


% 



o O b. M C 

* "2° c-2 
£ O Z « *J 
w z « o *p o 

2 Z .SS S 2 

O ft) Q- tr *J 
_ - M « H ® 

k n c 

HMWUCO- 

«c u a w « u 

H W 3 W 
Ifl Q (A Q 


.8 
w to 
C Z 

8 a) 

M 

-p to 

c 

0) TJ 

§ g 

o 


O' *H 
c u 

33 


8 , 8 , 

•H »H 

® 2 

£ £ 

a ”<n ”m 
MUM 
O O O 
4J V *J 

o o o 

2 2 2 

- +> *J 4J 

5s W WWW 

to C w c c c 


8, 


n 1 C Ml « 

o e to 4-i m . 

4-> M iH W C 

w a> ,* to © 

3 3-S2 S' 
2SJS 3 1 


o c o 

m <o U 

i* tO *H 
ISOM 
-r4 O 
4J M 4J 
I C 4J to 

: « u > 

S o o 

r-i r-i f-l rl «~l H 

o W W W W U M 


MM* 

O Oil 1. 

4J 4J O O 

to to M -H 
> > a* n 
o a> '■> to 


W to E M M 

M 4J J2 P W 

ft) G U -U 

) M . 


I H 4) # 4) 


C O M o 


__30+>4JWM 
U^McmtiMp 
Cftl4JOOOft)^< 

Mawh.C.C.C'O. 
O W W 4J <0 

33: 


M «—I C 4-1 3 * 


04 > a 
3 6 (A 





-3 


in to to co to 


•S3 


a * *h 

w c 

» U£ 

o 2 o 

x. *j e 


c w w 
O XI to 
E O ft) 
*0 ’•“* M 
M O' 

10 4J 
>.£ •> 
O' M 
« -H M 
C 10 ft) 


111 


ft) *o 


w 

•H 10 
fiS 

M W 

N C 

3 1 

Tandem 

CLASS 3 

Semi-t 

truck 

CLASS 4 

Specia 

equip 

CLASS 5 


FEDERAL REGISTER, VOL. 43, NO. 73—FRIDAY, APRIL 14, 1978 











































NOTICES 


16089 


I 

5 


a 


at a. 

3 c 
> o 

W -H 
0) 4J 
W <0 

- g 

o > 

a> to 
M <o 

1 0) 

u 

S 'E 

to « 
M « 
* 

01 44 

>. o 
m w 
H 
o 2 

44 >l 

v m 

22 

14 

3 C 

2 8 
O 'S> 


z 

ST 

1 

2 


fl 


i >i 
« s 
£ w 

3| 

to (0 
- M 

l* 


2 >i 

ii 


O 

M 

.C 


O 

< 


22 

O o 

O H 
0) 

22 . 

>, +j 

O (* -H 
-4 vO *n 

g. d> 

e w h 
woo 









1 REGISTER, VOL 43, NO. 73—FRIDAY, APRIL 14, 1979 


































16090 


NOTICES 




2 

3 

& 

is 

& 


& 

<0 

•o 


S' <0 




FEDERAL REGISTER, VOL. 43, NO. 73-FRIDAY, APRIL 14, 1978 


































NOTICES 


16091 



M 






=» c a 

s °< 





I 

E 

e 

o 





o 

0- 

e 

« 

id 

<d « m n) 


* 

> 





*• 

l 

CD 

« 

e 

o 

*5 


ON 

ON 



o» 

.e 

c 

S 





IL 

°" 






* 


« 




•6 

X 

rH 

H 

r-t H *H H 


Basic 

Hourly 

Rotes 

IfN 

1 s 

fe 

t“~ ON t*“ 




G 

M -H 

too] 

jers 

•' 1 c 



O' 

« >, -P 

d m -h 


83 3 

i5 Q, H 


H » H 
4) H TJ 
>1 -H 


; s.'S s 

I s. -S 

> <U * fl w 
MG -H 

ill?* 

i u-o-o 
y* o c c 
- o O <0 


t&t 

§36 


Cr> w 0 ) m 

CUM J 

•HO O 

c -u u as 


0(H fl 4J 

,0 »i8 


- <u > 

M -O -H 
<0 C O' 


O O C 
M 5 *H 

04 * 

QJ U 

- JG 0 • 

&4 -O * >, 

jC W O *0 
O' ,* JS -H 
3 H -P .H 
0 0 O 


O H 
W <H O 
>i 04 *M 

<o e a) ■ 

■o 4)JQ' 


i >i 

,2 



FEDERAL REGISTER, VOL 43, NO. 73—FRIDAY, APRIL 14, 1978 
































(DECISION frO. NY78-3036 | DECISION NO. NY78-3036 


16092 


NOTICES 


















































POWER EQUIPMENT OPERATORS: HEAVY AND HIGHWAY CONSTRUCTION CONT'D, 

CLASS Ill s Asphalt curb and gutter machines, blower for burning brush, chipping 
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DECISION NUMBER 11070-1036 STATE: North Carolina COUNTY: New Hanover 

DECISION NUMBER: 11078-1037 DATE: Date of Publication 

(Cont'd) Supersedes Decision No.: NC75-1054 dated May 23, 1975 in 40 FR 22723 

DESCRIPTION OF WORK: Building Construction (does not include single family 

FOOTNOTES : homes and garden type apartments up to and including 4 stories). 
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Fringe Benefits Poyments DECISION NO. PA78-30I3 
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STATE: Texas . COUNTY: Brazos 

DECISION NO.: TX78-4033 DATE: Date of Publication 

Supersedes Decision No. TX77-4256, dated September 30, 1977, in 42 FR 53154 
DESCRIPTION OF WORK: Building Construction (does not include single family ‘ 
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DEPARTMENT OF LABOR 

Occupational Safety and Hoafth Administration 

TRAINING, EDUCATION AND RELATED 
ASSISTANCE CAPABILITIES 

Grants for Davofepmant 

The Occupational Safety and Health 
Administration is implementing a new 
national grant program for the devel¬ 
opment of competency in nonprofit or¬ 
ganizations for providing training, 
education and related assistance to 
employees. It is intended that within a 
five year period most recipient organi¬ 
zations become centers of competence 
that can provide an extensive range of 
workplace safety and health activities 
and services. These activities are de¬ 
signed to create an increased aware¬ 
ness of hazards in the workplace, and 
to promote the organizational and 
operational changes necessary for im¬ 
proved safety and health conditions. 

This announcement describes the 
scope and objectives of the grant pro¬ 
gram and provides information on how 
to obtain a grant application. Applica¬ 
tions should not be submitted without 
first obtaining the detailed grant ap¬ 
plication package mentioned later in 
this announcement. 

Statutory authority for providing 
for the establishment of job safety 
and health training programs and ro¬ 
tated assistance for employers and em¬ 
ployees may be found in sections 21 
(b) and <c) of the Occupational Safety 
and Health Act of 1970 ( 29 UJ5.C. B70) 
and in Executive Order 11807, “Occu¬ 
pational Safety and Health Programs 
for Federal Employees/* 

Background and Objectives 

Since 1970, OSHA has conducted nu¬ 
merous projects to improve the ability 
of employers and employees to recog¬ 
nize, avoid, and control safety and 
health hazards. Special training pro¬ 
grams have been conducted for small 
and medium sized businesses, high- 
hazard industries, leaders of organized 
labor, supervisors, apprentices, and 
others. OSHA’s experience with these 
programs indicates that one of the 
most practical means of assuring that 
employers and employees acquire the 
ability to recognize, avoid, and control 
hazards is to build the competence of 
key organizations to provide occupa¬ 
tional safety and health services to 
employees and employers. This pro¬ 
gram is designed to build this self-suf¬ 
ficiency in selected, nonprofit organi¬ 
zations. It is expected that certain cat¬ 
egories of programs will become inde¬ 
pendent of federal funding after a de¬ 
velopmental period. 

Activities To Be Supported 

A broad range of activities will be 
supported under this grant program 


depending on the needs of those 
served by the organizations. Activities 
may typically include but need not be 
limited to the following: Training in 
hazard ^identification and control; 
workplace risk assessment; medical 
surveillance and recordkeeping; publi¬ 
cations and other communications; 
and the creation of cooperative ar¬ 
rangements with OSHA, NIOSH, and 
other agencies. Technical assistance 
programs may also be supported in 
such areas as assisting employers and 
employees in hazard recognition, han¬ 
dling complaints, resolving difficult 
safety or health hazard problems, and 
instituting programs for effective 
hazard abatement and control. 

Grant Categories 

Under this grant program four cate¬ 
gories of awards have been estab¬ 
lished: 

Category I. Labor organization listed 
in accordance with the requirements 
of the Labor-Management Reporting 
and Disclosure Act of 1959, as amend¬ 
ed, or Executive Order 11491, as 
amended. Field components of these 
organizations are eligible with the con¬ 
currence of the national organisation. 

Category II. Employer associations. 

Category III. Educational institu¬ 
tions (or associations of such institu¬ 
tions) that are poet-secondary and 
that offer a minimum of a two-year 
degree or certificate. 

Category IV. Nonprofit organizations 
not in the above three categories that 
demonstrate the potential for provid¬ 
ing training and related services for 
employers or employees with unique 
needs. 

Consortia of organizations from one 
or more of these categories are encour¬ 
aged where the formation of a consor¬ 
tium will contribute to the develop¬ 
ment of a center of competence. Con¬ 
sortia formed primarily for coordina¬ 
tion and communication purposes, 
rather than to build a center of com¬ 
petence are discouraged. If a consor¬ 
tium includes organizations from more 
than one category, applications will be 
processed in the category of the orga¬ 
nization assuming the lead administra¬ 
tive role. If such proposals are made, 
each organization proposing to partici¬ 
pate in a joint arrangement must also 
participate in development of the ap¬ 
plication. Each participating organiza¬ 
tion must also describe its portion of 
the proposed program and show how 
its participation will improve the prob¬ 
ability of success of the total program. 

Nonacademic agencies of local gov¬ 
ernments or of state governments, in¬ 
cluding those already receiving funds 
under sections 23(g) or 7(cXl) of the 
Act may apply under Category IV with 
special programs serving groups with 
unique needs. Proposals from public 
employee unions will be considered 
under Category I. 


Nonsupportable Activities 

While all efforts to promote occupa¬ 
tional safety and health in the work 
place are encouraged, the costs of cer¬ 
tain activities cannot be reimbursed 
under this grant program. These in- 
elude: 

1. Activities for the benefit of public 
sector employees unless these persons 
have assigned occupational safety and 
health responsibilities. Examples of 
assigned safety and health responsibil¬ 
ities are instruction, safety program 
management, and establishment or 
union safety and health committee 
membership. 

2. Development of academic curricu¬ 
la for the education of occupational 
safety and health professionals or sup¬ 
port personnel. 

3. Support of degree programs, 
safety and health certificate pro¬ 
grams, or extended academic programs 
designed to provide professional level 
credentials. 

4. Research in the physical, engi¬ 
neering, or health sciences, except for 
short-term, small scale studies ancil¬ 
lary to other program activities. 

6 . Training (such as first aid) that 
does not address the recognition, 
avoidance, and prevention of unsafe or 
unhealthful working conditions. 

€. Consultation programs that dupli¬ 
cate services provided by State desig¬ 
nated agencies or contractors under 
sections 7(cXl) or 23(g) of the Act 

7. Lobbying activities in violation of 
18 USCA 1913. 

Types or Awards 

Within Categories I, II, and HI, two 
types of awards may be made: (1) plan¬ 
ning grants and (2) developmental 
grants. Initially, awards under Catego¬ 
ry IV will be for planning grants only. 
A planning grant is intended to assist 
organizations that can demonstrate 
potential for meeting the objectives of 
the program but that need to assess 
capabilities and needs and formulate 
objectives before entering into a devel¬ 
opmental effort. The recipient of such 
a grant will be funded for not more 
than one year. Where a capability to 
provide training, education, or related 
assistance has already been estab¬ 
lished, but continuing developmental 
activities are appropriate, the organi¬ 
zation should propose a developmental 
program. Each organization awarded ft 
developmental grant must develop ft 
comprehensive plan for becoming an 
increasingly self-sufficient center oj 
competence. For such developmental 
grants, the project period may be up 
to five years. However, continuation oi 
funding and level of funding within ft 
project period are subject to annual 
appropriation of funds and determina¬ 
tion that the project is achieving the 
approved objectives. 

Evaluation Criteria 

Proposals for grants solicited in this 
announcement will be evaluated on 
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competitive basis. The review may in¬ 
clude a site visit. During Fiscal Year 
1978. proposals will be evaluated by 
the Assistant Secretary with assis¬ 
tance and advice from experts and 
consultants in the field of occupation¬ 
al safety and health. In subsequent 
fiscal years the Assistant Secretary 
will use an advisory review panel to 
provide advice and recommendations 
on the review of new grant applica¬ 
tions and the continuation of previous¬ 
ly-funded programs. 

The following factors will be consid¬ 
ered in evaluating proposals: 

1. Program impact Potential contri¬ 
bution of the project toward the reso¬ 
lution of significant occupational 
safety and health problems, as indicat¬ 
ed by: 

a. Numbers of employers and em¬ 
ployees to be served in target high-risk 
populations identified by OSHA in¬ 
cluding: 

Industries where employees are ex¬ 
posed to one or more substances con¬ 
stituting serious health hazards; 

Industries with injury and illness in¬ 
cidence and severity rates above the 
national average; 

Small businesses employing 50 or 
fewer employees; 

Nonorganized employees; and 

New employees. 

Application instructions will further 
identify target populations. 

Applicants may propose alternate 
populations and include valid statisti¬ 
cal justification or other documenta¬ 
tion supporting their selection of such 
populations. 

b. The need for services in the area 
proposed as indicated by an analysis 
and identification of the needs and 
problems of the target population, and 
the availability of comparable services 
from other sources. 

c. Potential for serving employers 
and employees who will then have the 
capability to serve other employers 
and employees. 

d. Potential for assisting other orga¬ 
nizations within applicant's award cat¬ 
egory in developing competency and 
capability in delivering occupational 
safety and health training and related 
services through such means as pro¬ 
viding training materials, technical as¬ 
sistance. demonstration educational 
Programs, and instructor training. Ex- 
f^Ples include: educational institu¬ 
tions assisting other universities, col¬ 
leges and technical schools within a 
geographic region; national labor 
unions assisting district and local 
unions; and employer associations as¬ 
sisting Individual employers. 

2. Responsiveness to target popula- 
^orw. a. Evidence (through letters or 
other means) of support for the pro¬ 
ject from proposed target populations. 

o Involvement of representatives of 
J*rget populations on applicant’s gov- 
efn ing boards or advisory councils in 


planning, implementation and evalua¬ 
tion of the program. 

3. Administrative capability, a. The 
degree to which an institution will 
assume an increasing share of funding 
for the proposed program. Although 
programs may be funded up to 100 
percent of cost during the first year, it 
is expected that they will become in¬ 
creasingly Independent of federal 
funding during the developmental 
period. 

b. Managerial expertise of organiza¬ 
tion's present or proposed staff in ad¬ 
ministering delivery of occupational 
safety and health training and related 
services to target populations or simi¬ 
lar programs. 

c. Reasonableness of the budget in 
relation to the proposed program and 
the ability to operate within that 
budget. 

d. Feasibility and soundness of work 
plan in effectively achieving program’s 
objectives. 

e. Strength of evaluation plan and 
methodology for measuring achieve¬ 
ment of program objectives. 

4. Program experience, a. Experience 
in conducting short-term worker or 
employer training and education, or in 
providing consultation or technical 
services. 

b. The competence, experience and 
training of present or proposed project 
staff in relation to services to be pro¬ 
vided. As technical and professional 
competence are essential to this pro¬ 
gram, heavy emphasis will be placed 
on this criteria. 

5. Program Design (developmental 
grants only), a. The extent to which 
educational training design and con¬ 
tent will include written skill and 
knowledge objectives; written pro¬ 
grams of instruction; and an appropri¬ 
ate proportion of lecture, demonstra¬ 
tion, laboratory, and field experience. 

b. Facilities or access to facilities, in¬ 
cluding appropriate occupational set¬ 
tings, in which to conduct training, 
whether at the grantee’s location or 
elsewhere. 

c. Range of educational programs 
and technical services available, i.e., 
industrial hygiene, safety, legal, medi¬ 
cal, labor relations, policy research, 
and special research in such areas as 
medical screening and counseling, col¬ 
lective bargaining, etc. 

In addition to the preceding factors, 
the Assistant Secretary will also con¬ 
sider the overall geographical distribu¬ 
tion and coverage of populations at 
risk that will be achieved by the pro¬ 
posals finally approved for funding. 

Notification or Selection 

The Assistant Secretary will notify 
potential selectees in writing. An ap¬ 
plicant whose proposal is not selected 
shall also be notified in writing. Notice 
of selection as a potential grantee will 
not constitute approval of the total 


funding request or of the funding level 
sought. Prior to the actual award of a 
grant, representatives of the potential 
grantee and the Assistant Secretary 
will enter into negotiations. Items sub¬ 
ject to negotiation will include: pro¬ 
gram components; funding levels; pro¬ 
gram performance levels and stan¬ 
dards; and administrative systems. If 
the negotiations do not result in an ac¬ 
ceptable negotiated grant, the Assis¬ 
tant Secretary reserves the right to 
terminate the negotiation and decline 
to fund the proposal. 

Availability of Funds 

This announcement does not consti¬ 
tute an obligation to support this pro¬ 
gram in any fiscal year. Funds avail¬ 
able for this program in fiscal year 
1978 are $2.7 million. 

It is expected that $50,000 will be 
the maximum for a one-year planning 
grant; while $250,000 annually will be 
the maximum for a developmental 
grant. Subject to Congressional appro¬ 
priation, the funding level for the 
overall program may increase to $8 
million in fiscal year 1979 to provide 
for the funding of new planning and 
developmental grants and for the 
funding at developmental levels of 
those receiving and successfully utiliz¬ 
ing planning grants in fiscal year 1978. 

Resources for the program have 
been allocated among the four grant 
categories as follows: 


Categories I 

Labor 

$1,200,000 

and IL 

organizations 
and employer 
organizations. 


Category 

Educational 

1.200.000 

in. 

institutions. 


Category IV 

Other 

300.000 


organizations. 



Application and Award 

Those organizations or institutions 
that meet the eligibility requirements 
described above and that are interest¬ 
ed in conducting project activities as 
described may write for a grant appli¬ 
cation package and directions for ap¬ 
plications from: 

Office of Training and Education, Occupa¬ 
tional Safety and Health Administration, 
Room N3651, 200 Constitution Avenue 
NW.. Washington, D.C. 20210. 

This grant program will be adminis¬ 
tered in compliance with Office of 
Management and Budget Circulars A- 
95, A-102, A-110, and Federal Manage¬ 
ment Circular 74-4 as they relate to 
functions such as the utilization of 
funds, the operation of programs, 
maintenance of records, books, ac¬ 
counts, and other documents. 

The staff will provide, insofar as pos¬ 
sible, consultation concerning prepara¬ 
tion of an application for the program. 
The inability to provide such consulta¬ 
tion will not, however, Justify exten- 


FtOtRAL REGISTER, VOL 43, NO.73—FRIDAY, APRIL t< 1978 













NOTICES 


sion of the deadline for receipt of ap¬ 
plications or any other special consid¬ 
eration. Applications must he received 
no later than May 31,1978. 

Signed at Washington, D.CX, this 7th 
day of April 1978. 

Ettla Bingham, 
Assistant Secretary of Labor. 

□PR Doc. 78-9711 Filed 4-13-78; 8:45 ami 
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DEPARTMENT OF THE INTERIOR 

FUh and Wildlife Sarvlca 
[50 CFR Fart 17) 

CAPTIVE WILDLIFE REGULATION 
Advance Notice of Proposed Rulemaking 

AGENCY: Fish and Wildlife Service. 

ACTION: Advance notice of proposed 
rulemaking. 

SUMMARY: It is the policy of the 
Fish and Wildlife Service to periodical¬ 
ly review the regulations published 
under the Endangered Species Act of 
1973. Numerous comments from the 
public In the past few years indicate 
that equal application of provisions of 
the Act to both captive and wild popu¬ 
lations of Endangered and Threatened 
species has interfered with propaga¬ 
tion of captive populations of such 
species. Accordingly, the Service is 
considering a change in its regulations 
that would eliminate unnecessary 
permit requirements for activities in¬ 
volving certain captive species. Con¬ 
trols would be retained to the extent 
needed to protect wild populations. 
The Service seeks public comment on 
the approach outlined in this notice, 
which could lead to a proposed rule¬ 
making. 

DATES: Comments should be submit¬ 
ted to the Director within 60 days. 
This time limit expires on June 13, 
1978. 

ADDRESSES: Comments should be 
sent to the Director, U.S. Fish and 
Wildlife Service. Federal Wildlife 
Permit Office. Washington, D.C. 
20240. 

FOR FURTHER INFORMATION 
CONTACT: 

Mr. Richard M. Parsons. Chief. Fed¬ 
eral Wildlife Permit Office, U.S. 
Fish and Wildlife Service, Washing¬ 
ton, D.C. 20240, 202-254-8100. 

SUPPLEMENTARY INFORMATION: 

Background 

The Endangered Species Act of 1973, 
16 U.S.C. 5 1531-1543. prohibits certain 
activities with respect to wildlife listed 
as Endangered. The prohibited activi¬ 
ties include import into, and export 
from the United States; taking any 
such species in this country, its terri¬ 
torial sea or on the high seas, posses¬ 
sion, sale or transport of unlawfully 
taken wildlife, and interstate or for¬ 
eign commerce in the course of a com¬ 
mercial activity. The pertinent excep¬ 
tions allowed by the Act are for (1) 
wildlife held in captivity or in a con¬ 
trolled environment on December 28. 
1973, (the effective date of the Act), 
except for wildlife held in the course 
of a commercial activity; and excep¬ 


tion by permit for (2) scientific pur¬ 
poses; (3) enhancement of the propa¬ 
gation or survival of the species; and 
(4) economic hardship. 

In addition to treating Endangered 
Species, the Act established the cate¬ 
gory of Threatened species for those 
that are likely to become Endangered. 
It was left to the Secretary of the In¬ 
terior or Commerce to establish the 
prohibitions and exceptions needed to 
conserve Threatened species. However, 
the Act states that the Secretary may 
by regulation prohibit the same activi¬ 
ties for any Threatened species as are 
prohibited for Endangered ones. 

The purposes of the Act are to pro¬ 
vide a means for conserving the eco¬ 
systems upon which Endangered and 
Threatened species depend, to provide 
a conservation program for such spe¬ 
cies, and to take appropriate steps to 
achieve the purposes of certain wild¬ 
life treaties and conventions. The Act 
does not specifically provide for spe¬ 
cial treatment of captive species as op¬ 
posed to species in the wild. In fact, 
the exception it provides for pre-Act 
individuals, the first exception men¬ 
tioned above, clearly indicates that the 
prohibitions apply to captive post-Act 
individuals. The Service considers the 
purpose of the Act to be best served by 
conserving species in the wild along 
with their ecosystems. Populations of 
species in captivity are, in large 
degree, removed from their natural 
ecosystems and have a role in survival 
of the species only to the extent that 
they maintain genetic integrity and 
offer the potential of restocking natu¬ 
ral ecosystems where the species has 
become depleted or no longer occurs. 

The Service recognizes that strict 
application of the prohibitions creates 
obstacles to the effective propagation 
of captive wildlife. The response has 
been to treat the captive populations 
of certain otherwise Endangered Spe¬ 
cies as Threatened, which allows per¬ 
sons holding and propagating these 
animals more flexibility and greater 
ease in transferring breeding and 
propagation stock to each other. This 
treatment, provided in §§ 17.7 and 
17.33 of Title 50 CFR, is restricted to 
species having captive self-sustaining 
populations (CSSP’s) In the United 
States. Only eleven species of mam¬ 
mals and birds have been determined 
to have CSSP’s at this time, although 
other species are being considered as 
potential candidates. 

The basis for treating CSSP’s as sep¬ 
arate ’‘species” from the wild popula¬ 
tions is that they are genetically iso¬ 
lated from such populations and 
through transfer of stock the captive 
animals are allowed to interbreed. 
Thus, they can be considered to meet 
the definition of “species” in Che Act: 

The term “species'* includes any subspe¬ 
cies of fish or wildlife or plants and any 
other group of fish or wildlife of the same 


species or smaller taxa In common spatial 
arrangement that inter-breed when mature 
(16 U8.C. 1532(11).) 

There is a precedent for determining 
some populations of a given biological 
species to be Endangered and others 
to be Threatened. In the case of the 
American alligator, for example, wild 
animals in certain parts of the United 
States are listed In one or the other 
category, and those in the wild In 
parts of Louisiana and in captivity ev¬ 
erywhere are listed as Threatened 
under the similarity-of-appearance 
provision of the Act. This arrange¬ 
ment was necessary because a single 
listing could not recognize regional 
variation in alligator abundance and 
could not provide the flexibility to ap¬ 
propriately regulate or conserve all 
alligator populations. 

The Service has found it difficult to 
administer the Act with respect to cap¬ 
tive wildlife so that both the letter 
and spirit of the law are observed. 
Most of the zoos and wildlife breeders 
in this country have stated that strict 
application of the Act to their oper¬ 
ations has interfered with the propa¬ 
gation of Endangered and Threatened 
species. The need to obtain a permit 
has delayed transfer of surplus ani¬ 
mals or breeding stock between Insti¬ 
tutions. It also has deterred some per¬ 
sons from acquiring such animals be¬ 
cause they lacked enough prior experi¬ 
ence with similar animals to qualify 
for a permit. Another complaint is 
that the prohibition against interstate 
commerce greatly reduces the market 
among breeders for Endangered and 
Threatened species and there is not 
enough profit to continue their propa¬ 
gation. These are the major problems 
that have led the Service to the pre¬ 
sent review of its regulations. 

Alternatives 

The Service seeks to improve its reg¬ 
ulations in order to protect wild popu¬ 
lations of Endangered and Threatened 
species while interfering as little as 
possible with their captive propaga¬ 
tion. The purpose of this notice is to 
Bolicit comments on the alternative ap¬ 
proaches, which will be considered if 
proposed regulations are drafted. 

1. Determination of status. The pro¬ 
visions of the Act limit the scope of 
what zoos and wildlife breeders (and 
the Service) can do to eliminate obsta¬ 
cles to captive propagation of species 
classified as Endangered. The Threat¬ 
ened classification, however, allows for 
whatever regulations are deemed nec¬ 
essary and advisable for conservation. 
Therefore, the first step is to consider 
whether certain captive populations 
may constitute separate “species” (see 
16 UJS.C. 1532(11)) and whether those 
species may be reclassified to the 
threatened category or taken off the 
list altogether. 

The reclassification or deletion oi 
captive populations would have to be 
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In accordance with Section 4(aXl) of 
the Act: 

The Secretary shall by regulation deter¬ 
mine whether any species is an endangered 
species or a threatened species because of 
any of the following factors: 

(1) The present or threatened destruction* 
modification, or curtailment of its habitat 
or range; 

(2) Over-utilization for commercial, sport¬ 
ing. scientific, or educational purposes; 

(3) Disease or predation; 

(4) The inadequacy of existing regulatory 

mechanisms; or 

(5) Other natural or manmade factors af¬ 
fecting its continued existence. (16 U.S.C. 
1533(aXl)). 

This determination would have to be 
made for each of the species in ques¬ 
tion. 

There can be separate rules for cap¬ 
tive Threatened species differing from 
the rules in §§ 17.31 and 17.32 for 
Threatened species in general. If the 
captive populations were deleted from 
the list entirely, they would not be 
subject to the Act. This could make it 
impossible to enforce the Act for wild 
populations of Endangered and 
Threatened species, which must be 
protected from uncontrolled taking. 

If either reclassification or deletion 
is undertaken, it should only Include 
those species in which wild popula¬ 
tions are sufficiently protected. Other¬ 
wise, such action could interfere with 
the effectiveness of the Act. One possi¬ 
bility is to limit the action to certain 
captive populations in the United 
States, since the Service cannot ade¬ 
quately ensure that captive wildlife in 
other countries was not taken from 
Endangered or Threatened wild popu¬ 
lations. A further possiblity is to limit 
the action to certain exotic species, on 
the basis that wild populations of spe¬ 
cies native to this country are more ac¬ 
cessible to taking and are not protect¬ 
ed by import controls. In any case, the 
Sendee must ensure that the action 
will not Jeopardize the continued exis¬ 
tence of any Endangered or Threat¬ 
ened species, in accordance with Sec¬ 
tion 7 of the Act. 

Many, but not all, species listed as 
Endangered or Threatened under the 
Act are listed also in Appendices I and 
Hto the Convention on International 
Trade in Endangered Species of Wild 
Fauna and Flora. This means that 
such species are subject to import, 
export and re-export controls of both 
Jne Act and the Convention. However, 
™ Convention cannot always be 
relied upon to provide controls on in- 
{f.mational shipment of captive wild- 
JJie to make up for any relaxation in 
endangered and Threatened species 
regulations. There are two reasons for 


this. First, changes in the list of spe¬ 
cies in appendices to the Convention 
are made by international agreement. 
They can occur whether or not the 
United States agrees, since it is only 
one of 44 countries now party to the 
Convention. Second, the Service has 
had reasons to questions the validity 
of documents issued in certain other 
countries to meet Convention require¬ 
ments. 

2. Special rules . If captive popula¬ 
tions of certain otherwise Endangered 
or Threatened species are separately 
listed as Threatened captive species, it 
is possible to have special rules govern¬ 
ing activities involving them. The 
basic intent of these rules would be to 
conserve both wild and captive popula¬ 
tions. For example, the rules might re¬ 
quire registration or marking of cap¬ 
tive Individuals in a supervised ap¬ 
proved manner so that they can be dis¬ 
tinguished with reasonable assurance 
from species taken from the wild. The 
rules might also require persons hold¬ 
ing these species in captivity to keep 
records and to report transactions to 
the Service. 

An important aspect of special rules 
would be to reduce or eliminate permit 
requirements for many of the normal 
practices in captive species propaga¬ 
tion. While it might be necessary to 
prohibit certain activities, and autho¬ 
rize exceptions by permit within cer¬ 
tain limits, other activities could be 
free from prohibitions. It might by 
necessary to prohibit import, export 
and taking for certain purposes that 
are inconsistent with purpose of the 
Act. “Take” is defined in the Act to 
mean “harass, harm, pursue, hunt, 
shoot, wound, kill, trap, capture, or 
collect, or to attempt to engage in any 
such conduct.” The prohibition 
against taking might also include pos¬ 
session and other activites (selling, de¬ 
livering, carrying, transporting or 
shipping) with unlawfully taken wild¬ 
life. The purposes for which taking 
and other activities are allowed with¬ 
out restriction would be similar to 
those for which the current Threat¬ 
ened species permits are issued under 
§ 17.32: scientific purposes, the en¬ 
hancement of propagation or survival, 
zoological exhibition and educational 
purposes. 

Permits might still be required for 
activities that could possibly harm 
wild populations: import, export and 
taking for any purpose other than 
those named above if it is consistent 
with the purposes of the Act. 

3. Similarity of Appearance. Another 
alternative that would be available in 
some instances would be treatment of 
to the close resemblance in appear- 


a captive population constituting a 
separate “species” as Endangered or 
Threatened under the Act’s similarity 
of appearance provision, 16 U.S.C. 
1533(e). This would involve a determi¬ 
nation that the captive population was 
no longer Endangered or Threatened 
biologically, but should still be treated 
as such because the substantial diffi¬ 
culty enforcement personnel would 
have in attempting to differentiate be¬ 
tween it and the wild population, due 
ance, would constitute an additional 
threat to the wild population. It would 
also have to be found that treating the 
captive population as Endangered or 
Threatened would substantially facili¬ 
tate enforcement of the Act and fur¬ 
ther its policies. 

Under 50 CFR 17.50-17.51, any such 
captive “similarity-of-appearance spe¬ 
cies” would be listed as Endangered or 
Threatened and would be subject to 
the same prohibitions applicable to a 
species so listed for biological reasons. 
However, under the Act and 50 CFR 
17.52, the permit requirements for 
similarity-of-appearance species are 
only those necessary to facilitate en¬ 
forcement and insure the conservation 
of wild populations and other truly 
Endangered or Threatened species (16 
U.S.C. 1533(e)). Thus, the application 
requirements and issuance criteria for 
similarity-of-appearance permits are 
less detailed than those for other per¬ 
mits. Permits might be issued to cover 
any number of otherwise prohibited 
activities over a specified period of 
time. However, the control of import, 
export and re-export needed to protect 
wild populations might require a sepa¬ 
rate permit under this same § 17.52 for 
each transaction of these types. 

The Service does not expect to limit 
its consideration to the alternatives 
described in this notice. It seeks com¬ 
ments on these and other approaches 
that should be considered in revising 
the regulations to make them more ef¬ 
fective in achieving the purposes of 
the Act with respect to captive wild¬ 
life. 

This document was prepared by Dr. 
Richard L. Jachowski, Federal Wild¬ 
life Permit Office. 

Note.— The Department of the Interior 
has determined that this document does not 
contain a major proposal requiring prepara¬ 
tion of An Economic Impact Statement 
under Executive Order 11949 and OMB Cir¬ 
cular A-107. 

Dated: April 11, 1978. 

Harvey K. Nelson, 
Acting Director, U.S. Fish 
and Wildlife Service. 

CFR Doc. 78-10014 Filed 4-13-78; 8:45 ami 
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